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Yeatouui  T.  Towen,  126  Md.  518 121,  122 

Teend  v.  Weeks,  104  Ala.  831 412 

Young  y.  Boraone,  26  Waih.  4 48 

Tonng  ▼.  atate,  41  Tex.  Cr.  Bep.  442.. 278 

z 

Zanello  v.  Heating  Co.,  70  Or.  60 88,  89,  41 

Zenske  v.  Zeu^e,  62  Or.  46 421 

Zora  T.  LiYedej,  44  Or.  601 422 
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Al^tMy  Approrvedy  Cited,  DistiiuraiBhed,  VoUowod  aad  OfwrmM  la 

thi«  volnme. 


A  FAffl 

AUen  T.  SUadard  Box  4b  Lumber  Co..  53  Or.  10,  16,  eited 661 

American  Contract  Co.  v.  Bnllen  Bridge  Co.,  29  Or.  549,  died. ...  633 

Anderson  v.  Adanu,  48  Or.  681,  cited 135 

Anderson  v.  Oregon  B.  B.  Co.,  45  Or.  215,  cited ^ .  1^3 

Anderson  v.  Portland  Flonring  Mills  Co.,  37  Or.  488,  cited 679 

Anderson  y.  Stajton  State  Bank,  82  Or.  357,  eited 05 

B 

Baker  v.  Seaweard,  68  Or.  80,  85,  eited 615 

Barber  t.  Toomey,  67  Or.  452,  463,  cited 606 

Barde  v.  Wilson,  54  Or.  68,  approved  302,  cited 451 

Barrett  V.  Schleich,  37  Or.  613.  cited 419,  421 

Beard  ▼.  Beard,  66  Or.  512,  cited 523 

Beard  v.  Beard,  66  Or.  526,  eited 523 

Beera  v.  Sharpe,  44  Or.  386,  cited 66 

Belt  ▼.  Spanlding,  17  Or.  130,  dted  in  dis.  opn 278 

Bennett  Trust  Co.  v.  Seugstacken.  58  Or.  333,  cited 56 

Bergman  ▼.  Inman,  43  Or.  456,  cited 464 

Bertin  &  Lepori  v.  Mattison,  80  Or.  354,  cited 375 

Blair  v.  Western  Cedar  Co.,  75  Or.  281,  eited 156 

Boe  V.  Arnold,  54  Or.  52,  approved. 646 

Bond  V.  Ellison,  80  Or.  634,  cited 17 

Borman  v.  Blackmon,  60  Or.  304,  cited 649 

Bowman  v.  Metzger,  27  Or.  23,  cited  17,  applied  17,  eited. ..17,  18,  19 

Branch  v.  Albee,  71  Or.  188,  cited 124 

Brown  t.  Brown,  7  Or.  286,  299,  cited 710,  711 

Burns  v.  Kennedy,  49  Or.  588,  cited 590 

Bush  V.  Mitchell,  28  Or.  92,  cited  6,  followed 467 

Byers  t.  Ferguson,  41  Or.  77,  approved 334 

C 

Cantwell  v.  Barker,  62  Or.  12,  cited 420,  427 

Caraduc  v.  Schanen-Blair  Co.,  66  Or.  310,  cited 653 

Carlon  v.  Rrst  Nat.  Bank.  80  Or.  539,  cited,  95,  approved 99 

Carreno  v.  Portland  By.,  t.  &  P.  Co.,  62  Or.  421,  cited 144 

Caufield  v.  Clark,  17  Or.  473,  cited 343 

Chenoweth  v.  Southern  Pac.  Co.,  53  Or.  Ill,  cited 199 

Childers  v.  Brown,  81  Or.  1,  cited 662 

City  Messenger  Co.  v.  Postal  Tel.  Co.,  74  Or.  433,  eited 602 

Clemmensen  v.  Peterson,  85  Or.  47,  cited 157 

Close  V.  Close,  28  Or.  108,  followed 81 

Clearwater  v.  Forrest,  72  Or.  312,  cited 145 

Cochran  v.  Baker,  34  Or.  555,  '•ited 135 

Cole  V.  Seaside,  80  Or.  73,  approved  484,  eited 489 

Coleman  v.  La  Qrande,  73  Or.  521,  applied 125 

Colgan  T.  Farmers  k  Mecbanies'  Bank,  59  Or.  469,  eited. 451 
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Cooper  y.  Thomasoiii  80  Or.  161,  eited 426 

Coos  Bar  B.  B.  Co.  ▼.  fiiglin,  34  Or.  80,  84,  foUowed 631 

Crown  Cjtie  Co.  ▼.  Brown,  89  Or.  285,  cited 422 

Culver  ▼.  Bandle,  45  Or.  491,  cited 590 

D 

Dairy  Am.  v.  Sdiermerhom,  31  Or.  808,  applied 455 

Davidson  v.  Columbia  Timber  Co.,  49  Or.  577,  cited 401 

Davis  V.  Davis,  20  Or.  78,  cited 410 

Deering  ft  Co.  v.  Creiehton,  19  Or.  118,  cited 20 

Deliore  v.  Smith,  67  Or.  304,  cited 451 

Delovage  v.  Old  Oregon  Creamery  Co.,  76  Or.  480,  approved 602 

Dimmick  v.  Bosenfeld,  34  Or.  101,  citel 427 

Duniway  v.  Portland,  47  Or.  103,  cited  90,  applied 112 

Dunnigan  v.  Wood,  58  Or.  119,  eited 343 

Duming  v.  Walz,  42  Or.  109,  cited 671^ 

Dygert  v.  City  of  Eugene,  72  Or.  1,  ated 164 


Edgar  v.  Edgar,  26  Or.  65,  cited 711 

Egan  V.  Unney.  42  Or.  599,  cited 653 

Emison  v.  Owyhee  Ditch  Co.,  37  Or.  577,  cited 705 

Evans  v.  Christian,  4  Or.  875,  applied 831 

P 

Farmers'  Bank  v.  Woodell,  38  Or.  294,  cited 631^ 

Farmers'  State  Bank  v.  West,  77  Or.  602.  cited 19 

Farrell  v.  Port  of  Portland,  52  Or.  582,  cited 545,  545,  574,  575,  585 

Fildew  V.  Milner,  57  Or.  16,  cited 590 

First  Nat  Bank  v.  Courtright.  83  Or.  490,  cited 496 

First  Nat.  Bank  v.  Pacific  Tel.  &  Tel.  Co.,  81  Or.  307,  cited 163 

Fisk  V.  Henafie,  14  Or.  29,  cited 450 

Forrest  v.  Portland  By.,  L.  ft  P.  Co.,  64  Or.  240,  cited  in  dia.  opn.. .  257 
Frederick  ft  Nelson  v.  Bard,  74  Or.  457,  approved. 602 

o 

Qamett  Ditch  Co.  v.  Sampson,  48  Or.  285,  cited 705 

Gearin  v.  Portland  By.,  L.  ft  P.  Co.,  62  Or.  162,  approved  802,  dted. .  451 

Gentzkow  v.  Portland  Ry.  Co.,  54  Or.  120,  cited 161 

Gilbert  v.  Sharkey,  80  Or.  323,  327,  cited  with  approval 511 

Gladstone  Lumber  Co.  v.  Kelly,  64  Or.  163,  cited 653 

Goodnough  Merc.  Co.  v.  Galloway,  48  Or.  239,  cited 90 

Gray  v.  Beard,  66  Or.  59,  cited 523 

Guillaume  v.  K.  S.  D.  Land  Co.,  48  Or.  400,  cited 425 

B 

Habersham  v.  Sears,  U  Or.  431,  cited 433 

Hahn  v.  Astoria  Nat.  Bank,  63  Or.  1,  approved,  302,  cited 451 

Haradon  v.  Coffey,  66  Or.  80,  cited 432 

Hartford  Ins.  Co.  v.  Central  B.  B.  of  Oregon,  74  Or.  144,  cited. .. .  193 

Hawkins  v.  Doe,  60  Or.  437,  cited 477 

Hawley  v.  Sumpter  By.  Co.,  49  Or.  509,  cited,  193,  193,  applied. ...  193 
Haviland  v.  Johnson,  70  Or.  83,  84,  cited  with  approval 511 
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HendrjT.  Citr  of  Salam,  94  Or.  152,  applied •••••  112 

Hening-Mamn  Co.  y.  Smith,  43  Or.  315,  cited  and  applied 438 

Herring-Marvin  Co.  t.  Smith,  43  Or.  321,  cited 690 

mggina  Y.  Seaman,  61  Or.  240,  244,  ated 517,  517 

Hindman  y.  Bizor,  21  Or.  112,  cited 649 

Holladay  t.  HoUadaj,  13  Or.  528,  approved 673 

Holmboe  y.  Morgan,  69  Or.  395,  cited 533 

Hoagh  Y.  Porter,  51  Or.  318,  applied  207,  approved 210 

House  V.  Jackson,  24  Or.  89,  cited 421,  426 

Houseman  v.  Peterson,  76  Or.  556,  cited ••••• 145 

Howe  T.  Patterson,  5  Or.  353,  cited 60 

Hnghea  t.  City  of  Portland,  53  Or.  370,  applied 90 

Hnghea  t.  Lansing,  34  Or.  118,  cited 38 

Home  T.  Seattle  Dock  Co^  68  Or.  477,  eited  88,  applied  89,  cited.  •    41 

I 
In  re  State  T.  MilUi,  61  Or.  845,  cited 58 

J 

Jackfon  t.  Jackfon,  17  Or.  110,  cited 649 

Jackson  v.  Steams,  48  Or.  25,  cited 530 

Jackson  v.  Steams.  58  Or.  57,  cited 530 

Jacksonville  School  Dist.  v.  Crowell,  38  Or.  11,  cited 433 

Jasper  v.  Jasper,  17  Or.  590,  cited 711 

Jefferj  v.  Smitk,  68  Or.  514,  516,  cited 616 

Jennings  v.  Lenti,  50  Or.  483,  cited 427 

Johnson  v.  Portland  Bv.,  L.  ft  P.  Co.,  79  Or.  408,  cited 145 

Jones  V.  Dove,  6  Or.  188,  cited 533 

Jones  V.  Teller,  65  Or.  828,  cited 77 

K 

Kalich  T.  Enapp,  78  Or.  558,  approved  and  followed  184^  eited 

124,  129,  852 

EeUogg  V.  Smith,  70  Or.  449,  followed 467 

Kemp  V.  Portland  Bj.,  L.  ft  P.  Co.,  74  Or.  258,  cited 145 

Eieman  v.  Erats,  42  Or.  474,  cited 422 

Kitcherside  v.  Myers,  10  Or.  21,  cited 649 

Eoonts  V.  Oregon,  B.  ft  N.  Co.,  20  Or.  3,  cited 193 

L 

Ladd  V.  Johnson,  82  Or.  195,  distinguished 502 

Ladd  ft  Tilton  v.  Mason,  10  Or.  308,  approved 673 

La  Grande  National  Bank  v.  Blum,  26  Or.  49,  applied  82^  ap- 
proved  326 

Lais  V.  Silverton,  77  Or.  434,  cited 504 

Larch  Mountain  Investment  Co.  v.  Qarbade,  41  Or.  123,  cited....  679 

La  Salle  v.  Central  B.  B.  of  Oregon,  73  Or.  203,  cited 193,  198 

Levy  V.  Nevada-Califomia-Oregon  By.  Co.,  81  Or.  678,  dted 818 

Lockbart  v.  Perrey,  59  Or.  179,  approved 210 

Long  V.  Thompson,  84  Or.  859,  cited 590 

Mo 

McCourt  V.  Johns,  88  Or.  561,  approved 573 

McCully  V.  Heaveme,  82  Or.  650,  approved 654 
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McDaniel  t.  ChiAnunonte,  61  Or.  408,  408,  eitad €90 

McGinniB  ▼.  Btudebaker,  75  Or.  519,  approved 602 

McKinnej  v.  Statesman  Publishing  Co.,  34  Or.  509,  eited 533 

MeNearv.  Guistiii,  50  Or.  377,  cited 678 

M 

Macartney  ▼.  Shipherd,  60  Or.  183,  approved  802,  eited 451 

Mackin  y.  Portland  Gas  Co.,  88  Or.  120,  eited 438 

Mall  ▼.  aty  of  Portland,  35  Or.  89,  applied 70 

Mallett  V.  Taylor,  78  Or.  208,  213,  cited  and  applied 704 

Marks  v.  Crow,  14  Or.  383,  cited 496,  497 

Marqnam  ▼.  Boss,  47  Or.  874,  407,  eited 502 

Matlock  Y.  Sdienerman,  51  Or.  49,  cited 17,  18,    18 

Mattis  Y.'  Hosmer,  37  Or.  523,  cited 679 

May  Y.  Emerson,  52  Or.  262,  cited 427 

Mayes  y.  Stephens,  38  Or.  512,  cited 422 

Merriam  y.  Victory  Min.  Co.,  37  Or.  821,  eited 590 

Merrill  y.  Hexter,  52  Or.  138,  cited 421 

Miller  y.  Head  Camp,  45  Or.  192,  cited 616 

Moore  y.  Floyd,  4  Or.  260,  followed 467 

Moores  y.  Moores,  36  Or.  261,  followed « 467 

Morgan's  Estate,  46  Or.  233,  237,  cited 615 

Morrill  y.  Morrill,  20  Or.  96,  cited 26,  55,     66 

Morris  y.  Perkins,  6  Or.  350,  cited 387 

Morrison  y.  Hall,  55  Or.  243,  followed • . .     81 

Morrison's  Estate,  48  Or.  612,  cited 60 

N 

Neal  Y.  Boach,  61  Or.  513,  applied  and  followed * .  •  •     60 

Nelson  v.  Monitor  Cong.  Church,  74  Or.  162,  cited 620 

Noble  Y.  Beeman-Spaulding- Wood  ward  Co.,  65  Or.  93,  cited 369 

Nodine  y.  Union,  42  Or.  613,  approved 507 

Nordin  y.  Lovegren  Lumber  Co.,  80  Or.  140,  149.  cited 662 

North  Pacific  Lumber  Co.  y.  Spore,  44  Or.  462,  eited 450 

Northrop  v.  Marquam,  16  Or.  173,  cited 66,  710 

o 

Oldland  y.  Oregon  Coal  ft  Nav.  Co.,  55  Or.  840,  cited 451 

Oregon  Auto-Dispatch  y.  Cadwell,  67  Or.  301,  cited 590 

Oregon  Elec.  By.  v.  Terwilliger  L.  Co.,  51  Or.  107,  followed 467 

Oregon  Lumber  ft  Fuel  Co.  y.  Nolan,  75  Or.  69,  eited 88,    41 

Outcault  Advertising  Co.  v.  Brooks,  82  Or.  434,  cited 440 

Outcault  Advertising  Co.  v.  Buell,  71  Or.  52,  cited  with  approval. .  439 
Owens  V.  Snell,  29  Or.  483,  cited 20 

P 

Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  513,  cited 137 

Pacific  Elev.  Co.  v.  Portland,  65  Or.  349,  cited 157 

Pacific  Livestock  Co.  v.  Gentry,  38  Or.  275,  cited 649 

Parker  v.  Smith  Lumber  Co.,  70  Or.  41,  cited 77 

Parker  v.  Wolf,  69  Or.  446,  cited 843 

Peabody  t.  Oregon  B.  ft  N.  Co.,  21  Or.  121,  cited 138 

Perham  v.  Portland  E.  Co.,  33  Or.  451,  cited , 161 

Perkins  v.  Perkins,  72  Or.  302,  810,  approved  and  followed 512 
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HPftfifEar.  7.  Oregon-Waahiiigtoii  B.  *  K.  Co.,  74  Or.  807,  eited 145 

iPioneer  Hardware  Go.  v.  Farrin,  55  Or.  590,  cited 422 

Pipp7  V.  Winelow,  62  Or.  219,  cited 602 

Portland  Cons.  Co.  t.  CNeil,  24  Or.  54^  followed  467,  dted 467 

PnllexL  V.  Eugene,  77  Or.  320,  approved 602 

B 

Bapp  v.  Multnomah  Countj,  77  Or.  607,  followed •••••.  403 

Bejnolds  v.  Vint,  78  Or.  628,  approved 178 

Bichards  y.  Snider,  11  Or.  197,  cited 425 

Beach's  Betate,  50  Or.  179,  187,  cited 711 

Bobertv  ▼.  Templeton,  48  Or.  65,  cited 422 

Boots  ▼.  Borinff  Junction  Lumber  Co.,  50  Or.  298,  followed 467 

Bose  v.  Port  of  Portland,  82  Or.  541,  cited  586,  approved... 686 

Buekman  v.  Imbler  Lumber  Co.,  42  Or.  231,  cited 533 

Budolph  T.  Portland  B7.,  L.  ft  P.  Co.,  72  Or.  560,  approved.  .....••  602 

Bugenstein  v.  Ottenheimer,  78  Or.  371,  distinguished 173 

Bugb  V.  Ottenheimer,  6  Or.  231,  cited 653 

Bjckman  v.  Manerud,  68  Or.  350,  cited 874 

BTnearson  t.  Union  Countj,  54  Or.  181,  cited • 84 

s 

St.  Johns  Lbr.  Co.  t.  Prits,  75  Or.  286,  cited 40 

Schade  v.  Muller,  75  Or.  225,  cited •  •  40 

Scheurmann  v.  Mathison,  67  Or.  419,  424,  dted 662 

School  Diet.  v.  School  Di8t»  84  Or.  97,  cited 56 

Seed  V.  Jennings,  47  Or.  464,  distinguished 410,  411,  412 

Sink  V.  Allen,  79  Or.  78,  cited 18,  19 

Skelton  v.  Newberg,  76  Or.  126,  136,  dted 451 

Smith  T.  Badura.  70  Or.  58,  61,  62,  dted  with  approval « •  511 

Smith  T.  City  of  Portland.  25  Or.  297,  f  oUowea 68 

Smith  V.  Farmers   ft  Merchants'  Nat  Bank,  57  Or.  88,  dted 427 

Smith  V.  Interior  Warehouse  Co.,  51  Or.  578,  applied 478 

Smith  Typewriter  Co.  v.  McGeorge,  72  Or.  523,  approved 602 

Smitson  v.  Southern  Pac.  Co.,  37  Or.  74,  cited  539,  followed 631 

Sonniksen  v.  Hood  Biver  Gas  ft  Electric  Co.,  76  Or.  25,  dted 540 

Sorenson  v.  Smith,  65  Or.  78,  dted 138,  136 

Spain  V.  Oregon- Washington  B.  ft  N.  Co.,  78  Or.  355,  applied 630 

Splonskof sky  v.  Minto,  62  Or.  560,  cited 56 

Starr  V.  Kaiser,  41  Or.  170, 175,  cited 502 

State  V.  Aiken,  41  Or.  294,  distinguished 627 

State  V.  Anderson,  10  Or.  448,  cited 253 

State  V.  Ayers,  49  Or.  61,  cited  in  dis.  opn. 279 

State  V.  Barnes,  47  Or.  592,  cited 241 

State  V.  Branson,  82  Or.  377,  cited  394,  cited  and  applied 396 

State  T.  Briggs,  45  Or.  366,  distinguished 57 

State  V.  Brown,  28  Or.  147,  163,  followed 681,  637 

State  V.  Bruce,  5  Or.  68,  applied 333 

State  T.  Chine  Ling,  16  Or.  419,  cited 253 

State  V.  Crockett,  89  Or.  76,  cited 214 

State  V.  Davis,  42  Or.  84,  cited 679 

Statov.  Douglas,  56  Or.  20,  cited 401 

State  V.  EUsworth,  30  Or.  145,  dted 214,  224,  224 

8t«te>v.  Finch,  54  Or»  482,  cited  with  approval 884 
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SUte  T.  Finnigan,  81  Or.  538,  cited 253 

State  V.  Fletcher,  24  Or.  295,  cited  in  dis.  opn 262 

State  T.  Gaunt,  18  Or.  115,  cited  in  dis.  opn. 279 

State  ▼.  Glass,  5  Or.  73,  cited  253,  cited  in  dis.  opn. 266 

State  T.  Goddard,  69  Or.  73,  cited  in  dis.  opn ^ 264 

State  T.  Hembree,  54  Or.  463,  cited  in  dis.  opn. 262 

State  Y.  Eeeney,  81  Or.  378,  cited 400 

State  ▼.  Langworthj,  55  Or.  309,  cited 157 

State  T.  Lucas,  24  Or.  168,  173,  cited 533 

State  ▼.  McGrath,  85  Or.  109,  cited  in  dis.  opn 263 

State  ▼.  Mack,  20  Or.  234,  approved 334 

State  ▼.  Mackey,  12  Or.  154,  cited 252 

State  ▼.  Magers,  35  Or.  520,  cited  214,  cited  in  dis.  opn 283 

State  ▼.  Megorden,  49  Or.  259,  cited 214 

State  T.  Morgan,  65  Or.  314,  316,  applied 401 

State  T.  Nease,  46  Or.  433,  cited  in  dis.  opn 279 

State  T.  Ny sea- Arcadia  Drainage  District,  80  Or.  524,  approved..  685 

State  V.  O'DonnelL  36  Or.  222,  applied 628 

State  V.  Olds,  18  Or.  440,  cited  and  applied 384 

State  V.  Port  of  Bay  City,  64  Or.  139,  distinguished 57 

State  V.  Port  of  Tillamook,  62  Or.  332^  cited 55,    55 

State  V.  Bader,  62  Or.  37,  applied  in  dis.  opn.  257,  cited  in  dis.  opn. 

298,  applied  627,  cited 628,  630,  636 

State  V.  Bichardson,  48  Or.  309,  cited 154 

State  V.  Saunders,  14  Or.  300,  cited  in  dis.  opn 264 

State  V.  Shaw,  22  Or.  287,  cited 157 

State  V.  Simonis,  39  Or.  Ill,  116,  approved 632 

Stote  V.  Smith,  55  Or.  408,  cited  in  dis.  opn 279 

State  V.  Smith,  56  Or.  21,  cited  in  dis.  opn 279 

State  V.  Stephanus,  53  Or.  135,  cited  in  dis.  opn 279 

State  V.  You,  20  Or.  215,  cited 437 

State  V.  Vowels,  4  Or.  324,  cited  in  dis.  opn 279 

State  V.  Whitney,  54  Or.  438,  cited  223,  cited  in  dis.  opn 285,  295 

State  V.  Williams,  46  Or.  287,  cited 241 

State  ex  rel.  v.  Astoria,  79  Or.  1,  cited  547,  574,  586,  approved. . .  685 

State  ex  rel.  v.  Cook,  39  Or.  377,  cited 53 

State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519,  cited 434 

State  ex  rel.  v.  Port  of  Tillamook,  62  Or.  332,  cited 54 

Stein  V.  Phillips,  47  Or.  545,  cited 478 

Stettler  t.  O'Hara,  69  Or.  519,  distinguished 57 

Stivers  v.  Burkett,  56  Or.  565,  cited 375 

Stoddard  v.  Nelson,  17  Or.  417,  cited 320 

Stout  V.  Michelbrook,  58  Or.  372,  cited 343 
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ICotion  to  dismin  appeal  denied  Jvlj  27,  1915. 
'Afgaed  on  the  merits  September  26,  reyeraed  November  21,  1910. 

EVEEDING  &  FAEEELL  v.  TOFT.» 

(150  Pae.  757;  160  Pae.  1160.) 

Appeal  and  Ezroi^— Deciatona  B6Tlew»bl»— Part  of  Judgment. 

1.  Sections  549,  550,  L.  O.  L.,  declare  that  any  party  to  a  judgment 
or  decree,  not  rendered  by  confession  or  for  want  of  an  answer,  may 
appeal  ther^om,  or  from  some  specified  part.  In  an  action  on  a  note 
brought  against  several,  the  answers  of  the  several  defendants  raised 
different  issues.  There  was  judgment  in  favor  of  one  of  the  defendants 
and  against  the  others.  Held  that,  while  the  statute  does  not  author- 
ize a  party  to  maintain  separate  appeals  from  different  parts  of  a 
judgment,  yet  in  such  ease  plaintiff  might  appeal  from  that  part  of 
the  judgment  in  favor  of  one  of  the  defendants. 

BiUa  aad  Notea    Indoraement— Blglita  of  Holdan. 

2.  The  ^rpetration  of  fraud  will  not  alone  defeat  the  holder  of  a 
negotiable  inatrument,  but  it  must  be  supplemented  by  a  notice  to  the 
holder. 

sola  and  Kotea— Indonement — 'bolder  in  Dne  Ooime.'' 

3.  Under  Section  5885,  L.  O.  L.,  defining  a  holder  in  due  course,  a 
person  ia  not  a  holder  in  due  course  if  he  does  not  take  the  note  in 

« 

*A8  to  the  question  of  evidence  of  fraud  or  illegality  in  the  inception 
of  the  inatrument,  see  notes  in  10  L.  R.  A.  (N.  &)  679;  17  L.  B.  A.  328; 
36  L.  R.  A.  484. 

As  to  effect  of  exchange  of  commercial  title  to  constitute  one  a 
holder  in  due  course  for  value,  see  note  in  17  L.  R.  A.  (N.  S.)  747. 

Upon  the  question  as  to  what  knowledge  of  consideration  by  pur- 
chaser of  a  note  which  did  not  indicate  the  nature  of  its  considera- 
tion ia  required  by  statute,  see  notes  in  24  L.  S.  A.  Qf.  8.)  1057;  29 
Ii.  S.  A.  (K.  8.)  351;  42  L.  S.  A.  (N.  &)  895.  Bcpobtbl 
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^ood  faith  without  notice  of  any  infirmity  in  the  instrument  or  aifeet* 
mg  the  title  of  the  person  negotiating  it. 

BlllB  and  Notes — ^Indorsement — Notice  of  Def  ecta. 

4.  A  person  who  takes  a  note  has  notice  of  an  infirmity  in  the  in* 
etrument  or  defect  in  the  title  if  he  had  actual  knowledge  of  the  in- 
flrmity  or  defect,  or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith. 

Bflls  and  Notes — ^Indorsement— Bad  Faith  of  BidorBae— "Nagligence*^ 
—"Bad  Faith.'* 

5.  While  negligence  is  not  synonymous  with  bad  faith,  yet  where 
a  person  takes  a  note  under  suspicious  circumstances  and,  having 
means  of  knowledge,  willfully  abstains  from  making  inquiries,  his  in- 
tentional ignorance  may  result  in  bad  faith. 

[As  to  parol  evidence  to  vary  effeet  of  indorsement,  see  note  in 
7  Am.  at.  Bap.  366.] 

Bills  and  Notea-^Acti<m»— <)neationt  for  Jnrj. 

6.  The  question  of  good  or  bad  faith  of  the  holder  of  a  note  ia 
peculiarly  for  the  jury  and  not  for  the  court,  especially  when  the 
burden  rests  on  the  holder  to  show  that  he  became  the  holder  in  due 
course. 

BiUa  and  Notes— Actiomi— Burden  of  Proof. 

7.  Under  Section  5892,  L.  O.  L.,  providing  that  when  it  is  shown 
that  the  title  of  any  person  who  nas  negotiated  an  instrument  was 
defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  person 
nnder  whom  he  claims  acquired  title  as  a  nolder  in  due  course;  when  a 
note  had  its  origin  in  fraud,  the  burden  is  on  the  owner  to  prove  that 
he  or  some  person  under  whom  he  claims  was  a  holder  in  due  course* 

BiUs  and  Notes— Aetiona—Adminibllity  of  Bridonoo. 

8.  In  an  action  by  an  indorsee  on  a  note  for  $5,000,  evidence  that 
the  plaintiff  acquired  the  note  for  $4,000  is  admissible,  especially  in 
connection  with  information  received  by  plaintiff  as  to  one  indorser 
and  inquiries  made  or  omitted  concerning  other  indorsers  and  the 
maker,  as  bearing  on  the  question  whether  the  holder  was  chargeable 
with  bad  faith. 

Bills  and  Notes— Actions— Admissibility  of  Bvideneo. 

9.  A  person  may  resort  to  circumstantial  evidence  to  show  that  tho 
owner  of  a  negotiaole  instrument  is  not  a  holder  in  due  course. 

BiUs  and  Notes— Actions— Question  for  Jury. 

10.  In  an  action  by  an  indorsee  on  a  note,  evidence  held  to  present 
a  question  for  the  jury  as  to  the  good  faith  of  the  plaintiff. 

Bills  and  Notes — ^Actions — ^Issnes  and  Proof. 

11.  Where  a  complaint  on  a  note  charges  a  defendant  with  being^ 
an  indorser  in  due  course  of  business,  he  cannot  be  held  liable  as  a 
maker  or  guarantor. 

BlUs  and  Notes— LiablUUes  of  Parties— Trfmarily  IdaUe"— '<8ec- 
ondarily  Liable." 

12.  Under  Section  602S,  L.  O.  L^  providing  that  the  person  who  by 
the  terms  fd  an  instrument  is  absolntely  required  to  pay  is  primarily 
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liable  and  all  other  parties  are  secondarily  liable,  the  maker  of  a  note 
is  primarily  liable  wnile  the  indorser  is  secondarily  liable. 

BUla  and  Notee — ^Indorsement — ^^isdiarge"  of  Indorser. 

13.  Seetion  5958,  subdivision  3,  L.  O.  L.,  declaring  that  a  person 
secondarily  liable  on  an  instrument  is  discharged  by  discharge  of  a 
prior  party^  applies  only  to  a  discharge  by  act  of  the  creditor,  and  does 
not  include  discharges  by  operation  of  law,  nor  where,  after  a  trial  on 
the  merits,  the  note  is  destroyed  because  of  a  vice  inherent  in  the 
transaction. 

Bllli  and  Kotes^Actions— Instmcttons. 

14.  Where,  after  a  trial  on  the  merits,  it  is  determined  that  because 
of  fraud  and  notice  there  is  no  subsistinj^  debt  of  the  maker  of  a  note, 
there  is  no  debt  of  an  indorser,  and  it  is  error  to  instruct  that  there 
may  be  a  yerdiet  in  favor  of  the  maker,  but  against  the  indorser. 

From  Multnomah :  Calvin  XJ.  Gantbnbbin,  Judge, 

This  is  an  action  by  Everding  &  Farrell,  a  corpora- 
tion^ against  John  F.  Tof t,  J.  L.  Hoffman  and  others. 
There  was  a  judgment  in  favor  of  plaintiff  against 
John  F.  Tof ty  and  one  against  plaintiff  in  favor  of  J.  L. 
Hoffman  for  his  costs  and  disbursements.  From  that 
part  of  the  judgment  in  favor  of  defendant  Hoffman, 
plaintiff  appeals.  Bespondent  files  motion  to  dismiss 
the  appeaL  Motion  Denied. 

Mr.  Alfred  E.  Clark  and  Mr.  Malcolm  H.  Clark,  for 
the  motion. 

Messrs.  Reed  d  BeU,  contra. 

Opinion  by  Mb.  Chibp  Justice  Moobb. 

This  is  a  motion  to  dismiss  an  appeal.  In  order  to 
understand  the  question  involved,  it  is  necessary  to 
state  the  substance  of  the  facts  upon  which  a  solution 
of  the  inquiry  depends : 

The  defendant  J.  L.  Hoffman  on  August  7,  1912, 
executed  to  the  defendant  the  Colombian  Timber  Com- 
pany, a  corporation,  his  promissory  note  for  $5,000, 
payable  in  one  year,  with  interest  at  the  rate  of  8  per 
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cent  per  annmn.  Prior  to  the  maturity  of  the  instru- 
ment the  defendants  John  F.  Toft,  John  P,  Shorey  and 
the  payee  in  due  course  indorsed  the  note  for  value, 
and  thereupon  the  plaintiff  Everding  &  Farrell,  a  cor- 
poration, became  the  owner  thereof  and  instituted  an 
action  to  recover  the  amount  due  thereon;  the  com- 
plaint being  in  the  usual  form.  Toft,  separately  an- 
swering, denied  some  of  the  averments  of  the  initiatory 
pleading,  and  for  a  further  defense  alleged  that  he  was 
induced  to  indorse  the  note  by  the  fraudulent  represen- 
tations of  an  agent  of  the  payee,  setting  forth  the 
statements  asserted  to  be  false ;  that  before  the  plain- 
tiff obtained  title  to  the  instrument  one  of  its  officers, 
naming  him,  was  informed  by  Toft  that  there  was 
something  wrong  about  the  making  and  indorsing  of 
the  note,  and  advised  not  to  purchase  it  expecting  this 
defendant  to  pay  the  same.  The  statements  of  new 
matter  in  this  answer  were  denied  in  the  reply. 

The  defendant  Hoffman,  separately  answering,  ad- 
mitted most  of  the  averments  of  the  complaint,  and 
further  alleged  that  he  was  induced  to  execute  the  note 
to  evidence  the  purchase  of  5,000  shares  of  the  capital 
stock  of  the  defendant  corporation,  which  its  agent 
fraudulently  represented  was  valuable,  but  in  fact  was 
valueless,  and  that  prior  to  plaintiff's  purchase  of  the 
written  promise  its  officer  was  informed  of  the  invalid- 
ity thereof,  by  reason  of  false  statements,  setting  them 
out.  A  reply  put  in  issue  the  averments  of  new 
matter  in  this  answer. 

The  defendants,  the  Colombian  Timber  Company 
and  John  F.  Shorey,  did  not  appear  or  answer.  The 
cause  being  tried  on  the  issues  joined,  the  plaintiff 
secured  a  judgment  against  Toft  for  the  amount  of 
the  note,  while  the  defendant  Hoffman  obtained  a  judg- 
ment against  the  plaintiff  for  his  costs  and  disburse- 
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ments*  The  plaintiff's  attorneys  served  upon  the  de- 
fendants Toft  and  Hoffman  a  notice  of  appeal,  which, 
omitting  the  title  and  the  signatures,  is  as  follows : 

**Yon,  and  each  of  yon,  will  please  take  notice  that 
an  appeal  is  taken  by  Everding  &  Farrell,  the  above- 
named  plaintiff,  to  the  Supreme  Court  of  the  State  of 
Oregon  from  a  part  of  that  certain  judgment  made 
and  rendered  in  the  Circuit  Court  of  the  State  of  Ore- 

fon  for  the  county  of  Multnomah  on  tiie  8th  day  of 
'ebruary,  1915,  in  that  certain  cause  entitled  *In  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Multnomah.  Everding  ft  Farrell,  Plaintiff,  v.  John 
F.  Toft,  Colombian  Timber  Company,  a  Corporation, 
J.  L.  Hoffman,  and  Jno.  F.  Shorey,  Defendants,  D. 
7423.  *  The  part  of  the  judgment  from  which  the  ap- 
peal is  taken  to  the  Supreme  Court  of  the  State  of 
Oregon  is  specified  in  words  and  figures  as  follows,  to 
wit:  *It  is  further  ordered  and  adjudged  that  the 
plaintiff  take  nothing  herein  of  or  from  the  defendant 
J.  L.  Hoffman,  and  that  the  defendant  J.  L.  Hoffman 
recover  of  and  from  the  plaintiff  his  costs  and  dis- 
bursements herein,  and  wat  execution  issue  there- 
for.' '' 

The  transcript  having  been  filed  in  this  court,  coun- 
sel for  the  defendant  Hoffman  have  interposed  a 
motion  to  dismiss  the  appeal,  on  the  grounds  that  a 
review  of  a  part  of  the  judgment  only  cannot  legally 
be  upheld,  and  that  an  execution  on  the  judgment 
against  Toft  has  been  issued  whereby  some  of  his  prop- 
erty has  been  sold  and  the  proceeds  thereof  paid  over 
to  plaintiff. 

Any  party  to  a  judgment  or  decree  that  was  not 
given  or  rendered  by  confession  or  for  want  of  an  an- 
swer may  appeal  therefrom,  **or  some  specified  part 
thereof:  Sections  549,  550,  L.  O.  L.  In  construing 
these  sections  of  the  statute  it  has  been  held  that  a 
party  will  not  be  permitted  to  maintain  separate  ap- 
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peals  from  parts  of  a  judgment  or  decree.  An  appar- 
ent exception  to  this  rule  is  recognized  whereby  an 
appeal  will  lie  from  a  part  of  a  judgment  or  decree, 
when  an  issue  distinct,  entire  and  complete  has  been 
formed  between  some  of  the  parties,  and  upon  which 
issue  a  final  judgment  or  decree  has  been  given,  affect- 
ing only  the  interests  and  rights  of  the  parties  to  that 
particular  issue :  Bi^h  v.  Mitchell,  28  Or.  92  (41  Pac. 
155). 

In  the  case  at  bar  it  will  be  remembered  that  dis- 
tinct issues  were  made  by  the  separate  answers  of  Toft 
and  Hoffman.  Based  on  these  issues,  judgments  were 
rendered,  which  final  determinations,  as  between  Toft 
and  Hoffinan,  were  as  well  defined  as  though  they  had 
been  given  in  separate  actions ;  and,  this  being  so,  the 
plaintiff  could  appeal  from  that  part  of  the  judgment 
specified  in  its  notice.  No  appeal  having  been  taken 
by  the  plaintiff  from  the  judgment  rendered  against 
Toft,  an  estoppel  cannot  arise  from  any  proceedings 
undertaken  to  enforce  the  determination  as  against 
him. 

The  motion  must  therefore  be  denied;  and  it  is  so 
ordered.  Motion  to  Dismiss  Dbkhbd. 


BaToned  Noyember  21,  1918. 

On  thb  Mebtes. 

(160  Pm.  1160.) 

Department  2.    Statement  by  Mb.  Justiob  Harris. 

The  Colombian  Timber  Company  is  a  corporation, 
and  it  will  be  mentioned  by  its  name  or  as  the  timber 
company.    Iiverding  &  Farrell  is  likewise  a  corpora- 
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tion,  but  it  will  be  referred  to  either  by  its  corporate 
name  or  as  the  plaintiff.  The  Colombian  Timber 
Company  sold  5,000  shares  of  its  capital  stock  to  J.  L. 
Hoffman  who  paid  for  it  by  executing  a  note  for  $5,000 
dated  Angust  7,  1912,  payable  one  year  after  date  to 
the  order  of  the  timber  company  at  the  Merchants' 
National  Bank  of  Portland,  Oregon.  Everding  & 
Farrell  purchased  the  note,  on  September  13,  1912, 
from  the  Colombian  Timber  Company  for  $4,000. 
When  the  paper  was  delivered  to  the  plaintiff  it  bore 
the  indorsements  of  John  F.  Toft,  the  Colombian  Tim- 
ber Company  and  John  F.  Shorey  in  the  order  named. 
Payment  having  been  demanded  and  refused,  the  paper 
was  protested,  and  the  plaintiff  then  commenced  this 
action  to  recover  the  full  amount  of  the  note,  naming 
as  defendants  J.  L.  Hoffman,  the  maker,  and  John  F. 
Toft,  Colombian  Timber  Company  and  John  F. 
Shorey,  the  indorsers.  The  tunber  company  and 
Shorey  defaulted.  Hoffman  and  Toft  filed  separate 
answers,  each  claiming  that  the  plaintiff  purchased  the 
note  with  knowledge  of  fraud.  The  complaint  alleges 
that  Hoffman  executed  and  delivered  the  note,  and 
that  the  paper  was,  **in  due  course  of  business,  in- 
dorsed by  the  defendants  J.  F.  Toft,  the  Colombian 
Timber  Company,  and  John  F.  Shorey.*' 

The  defendant  Toft  defends  by  saying  that  W.  E. 
Douglas,  as  agent  for  the  corporation,  came  to  him 
and  ' '  stated  that  the  Colombian  Timber  Company  was 
trying  to  raise  some  money  by  making  a  sale  of  said 
note,  and  as  defendant  John  F.  Toft  was  a  business 
man  on  Front  Street,  in  Portland,  Oregon,  that  if  he 
(Toft)  would  indorse  said  note  that  the  Colombian 
Timber  Company  could  readily  sell  the  same.*'  The 
answer  continues  by  alleging  that  the  corporation 
through  its  officersi  and  especially  through  its  stoc^ 
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salesman,  W.  E.  Douglas,  represented  that  it  owned 
logging  equipment  and  machinery  which  could  not  be 
duplicated  for  less  than  $50,000,  and  that  it  owned  a 
contract,  ''whi<di  will  no  doubt  run  into  millions  of 
dollars/'  to  log  and  ship  for  a  price  of  $50  per  1,000 
feet  board  measure  upward  of  5,000,000,000  feet  of 
mahogany  and  Spanish  cedar  timber  located  on  the 
Martello  estate,  in  the  United  States  of  Colombia, 
South  America,  and  that  for  the  purpose  of  raising 
funds  with  which  to  install  '4ts  machinery  on  the 
ground  and  commence  actual  operations  of  logging  and 
shipping  under  the  terms  of  its  contract,''  it  was  offer- 
ing to  sell  50,000  shares  of  its  treasury  stock.  Con- 
tinuing, the  answer  recites  that  while  acting  for  the 
Colombian  Timber  Company,  Douglas  represented 
that  it  owned  property  which  was  reasonably  worth 
$50,000,  and  was  free  from  encumbrances,  and  that 
Shorey  was  worth  $100,000,  and  that  the  Hoffman  note 
was  accompanied  by  a  negotiable  instrument  for 
$10,000  which  was  held  as  collateral  security.  After 
charging  that  all  the  representations  were  false  and 
that  he  indorsed  the  note  in  reliance  upon  them.  Toft 
alleges  that  the  timber  company  offered  to  sell  the 
Hoffman  note  to  Everding  &  Farrell,  and  that  after- 
ward Thomas  Farrell,  who  is  a  representative  of  the 
plaintiff,  **  interviewed  the  defendant  John  F.  Toft  as 
to  the  genuineness  of  said  promissory  note,  and  at 
said  time  the  said  Thomas  Farrell  asked  [stated  to] 
said  John  F.  Toft  that  said  note  had  been  offered  to 
him  [Thomas  Farrell]  for  $4,000,  or  $1,000  less  than 
the  face  value  thereof,  and  that  he  was  thinking  of 
purchasing  the  same,  whereupon  the  defendant  John 
F.  Toft  made  the  following  statement  to  Thomas 
Farrell:  'If  the  Colombian  Timber  Company  was 
offering  you  that  note  for  $1,000  less  than  the  face  of 
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the  note  there  is  something  wrong  with  it.  It  cer- 
tainly doesn  't  look  good  to  me.  You  better  investigate 
it  further.  There  would  be  no  occasion  to  sacrifice 
this  note  if  the  statements  made  to  me  by  W.  E.  Doug- 
las, the  agent  of  this  company,  which  were  that  the 
company  had  property  of  the  reasonable  value  of 
$50,000,  and  that  John  F.  Shorey,  the  president  of  said 
company,  was  possessed  of  property  of  the  reasonable 
value  of  $100,000  were  true.  There  is  something  radi- 
cally wrong  about  this  transaction.  You  better  be 
careful.  I  am  going  to  investigate  the  matter  myself. 
Don^t  buy  this  note  expecting  me  to  pay  it,  I  never 
wilL»'' 

Toft  avers  that  notwithstanding  the  warning  and 
information  given  by  him  the  plaintiff  '*  thereafter 
went  and  purchased  said  promissory  note  from  the 
Colombian  Timber  Company,"  and  consequently  with 
''due  notice  that  the  note  and  indorsement  by  the  de- 
fendant John  F.  Toft  had  been  procured  by  fraud.'* 

The  answer  filed  by  Hoffman  sets  forth  that  the 
timber  company  made  false  representations,  substan- 
tially the  same  as  those  made  to  Toft,  concerning  the 
logging  equipment,  the  timber  contract,  and  the  pur- 
pose for  which  the  treasury  stock  was  to  be  sold,  but 
he  goes  further  and  alleges  that  *' John  F.  Toft  was  at 
the  time  acting  as  agent  of  said  defendant  corpora- 
tion" in  the  sale  of  its  corporate  stock,  and  that  he 
conspired  with  W.  E.  Douglas,  who  was  a  stock  sales- 
man and  promoted  the  sale  to  Hoffman,  to  induce  a 
purchase  of  the  stock,  and  told  Hoffman  that  Douglas 
was  reliable,  and  that  *'he  [Toft]  had  carefully  exam- 
ined into  the  said  proposition  of  defendant  corpora- 
tion, its  properties  and  the  value  thereof,  that  it  owned 
the  properties"  represented  to  be  owned  by  it,  and 
^<that  he  had  invested  of  his  own  money  in  the  corpo- 
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rate  stock  in  the  said  corporation  the  smn  of  $5,000, ' ' 
and  ''that  said  capital  stock  was  worth  the  par  value 
thereof;  and  Hoffman  then  avers  that  Toft  never  in- 
vested any  sum  in  the  capital  stock,  and  that  the  only 
stock  ever  received  by  him  was  as  a  commission  for  in- 
ducing Hoffman  to  buy  the  5,000  shares.  Hoffman 
says  that  he  relied  upon  the  fraudulent  representations 
of  the  corporation,  and  also  upon  the  statements  made 
by  Toft,  and  on  that  account  purchased  the  stock  and 
gave  his  note.  After  stating  that  the  plaintiff  had 
purchased  the  note  at  a  discount  of  20  per  cent  Hoff- 
man then  avers : 

*  *  That  recently  he  has  been  informed,  and  therefore 
alleges  the  fact  to  be,  that  prior  to  the  purchase  of 
said  note  by  plaintiff,  plaintiff  was  warned  that  there 
was  something  wrong  about  the  note,  and  advised  to 
investigate  the  same ;  and  that  sufficient  of  the  circum- 
stances surrounding  the  transactions  hereinbefore 
alleged  was  brought  to  the  knowledge  of  the  plaintiff, 
so  that  plaintiff  was  not  and  is  not  a  purchaser  for 
value  in  good  faith,  without  notice  of  the  facts  herein- 
before set  forth.*' 

Plaintiff  replied  to  both  answers  by  denying  any 
fraud  or  notice  of  the  alleged  infirmity  in  the  note.  A 
trial  resulted  in  a  verdict  in  favor  of  the  defendant  J. 
L.  Hoffinan,  but  at  the  same  time  the  jury  found  for 
the  plaintiff  and  against  the  defendant  Toft  for  the 
full  amoimt  of  the  note.  The  plaintiff  appealed  from 
that  part  of  the  judgment  which  was  favorable  to  Hoff- 
man, while  Toft  appealed  from  that  portion  which  is 
against  him.  Bbvebsbd. 

For  appellant,  Everding  &  Farrell,  there  was  a  brief 
over  the  name  of  Messrs.  Reed  d  Bell,  with  an  oral 
argument  by  Mr.  C.  A.  BeU. 
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For  appellant,  John  P.  Toft,  there  was  a  brief  over 
the  names  of  Messrs.  Mcdarkey,  Sedbrook  <&  Dibble, 
and  Mr.  Walter  G.  Hayes,  with  an  oral  argument  by 
Mr.  Ephraim  B.  Sedbrook. 

For  respondent,  J.  L.  Hoffman,  there  was  a  brief 
over  the  names  of  Mr.  Alfred  E.  Clark  and  Mr.  Malcolm 
H.  Clark,  with  an  oral  argument  by  Mr.  Alfred  E. 
Clark. 

Mb.  Jubtioe  Habbis  delivered  the  opinion  of  the 
court 

The  plaintiff  appealed  beoanse  the  conrt:  (1)  Denied 
a  motion  to  strike  out  all  evidence  relating  to  the 
charge  of  fraud;  (2)  refused  to  direct  a  verdict  for  the 
plaintiff;  and  (3)  instructed  the  jnry  that  ** under  the 
evidence  in  this  case,  you  may  find  a  verdict  in  favor 
of  the  defendant  Hoffman,  although  you  may  find  the 
plaintiff  is  entitled  to  recover  against  the  defendant 
Toff  The  appeal  prosecuted  by  Toft  is  predicated 
upon  the  theory  that  the  discharge  of  the  maker  of  the 
note  necessarily  operates  as  a  discharge  of  the  in- 
dorser. 

The  nature  of  the  questions  involved  in  the  two  ai>- 
peals  makes  it  proper  to  take  some  notice  of  the  testi- 
mony before  attempting  to  discuss  the  assignments  of 
error.  The  Colombian  Timber  Company  issued  a 
printed  prospectus  and  employed  W.  E.  Douglas  to 
sell  its  capital  stock.  The  prospectus  stated  that  the 
timber  company  owned  tools,  machinery  and  equipment 
for  logging,  **and  in  fact  complete  equipment  for  the 
woods,  ^*  which  **  could  not  be  duplicated  for  less  than 
$50,000,^'  and  that  **the  company  also  owns  the  con* 
tract  for  logging  the  property  of  the  Fearon  &  Mar- 
telle  Company,  the  value  of  which  cannot  be  estimated. 
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but  which  will  no  doubt  run  into  millions  of  dollars/* 
The  prospectus  recited  that  the  timber  company  ^'will 
engage  in  the  business  of  logging  mahogany  and  Span- 
ish cedar  timber  exclusively,  and  by  virtue  of  a  logging 
contract  which  it  holds  covering  upward  of  5,000,- 
000,000  feet  of  timber,''  and  it  is  also  represented 
that  ^'the  Colombian  Timber  Company  offers  for  sale 
SOfiOO  shares  of  its  treasury  sto(^,  fully  paid  and  non- 
assessable, at  par,  $1  per  share.  The  funds  realized 
from  the  sale  of  this  stock  will  be  used  to  install  its 
machinery  on  the  ground  and  commence  actual  opera- 
tions of  logging  and  shipping  imder  the  terms  of  its 
contract  as  hereinbefore  set  forth.''  The  statements 
appearing  in  the  prospectus  were  false.  The  timber 
company  did  not  own  any  logging  tools,  machinery  or 
equipment,  nor  did  it  own  any  logging  contract.  The 
Colombian  Timber  Company  owned  practically  noth- 
ing except  a  few  books  and  some  stationery.  Accord- 
ing to  the  testimony  of  Hoffman  his  attention  was  first 
directed  to  the  Colombian  Timber  Company  by  Toft 
who  gave  him  a  copy  of  the  prospectus,  '^and  ex- 
plained that  it  was  a  great  proposition  to  invest  money 
in,"  and  ^^that  he  was  going  to  invest  $10,000  of  his 
own  money,  and  he  thought  if  I  wanted  to  put  any 
money  in,  there  was  not  a  better  proposition  open." 
A  few  days  afterward  Toft  introduced  Hoffman  to 
Douglas,  and,  according  to  the  testimony  of  Hoffman, 
he  was  told  by  Toft  that  he  could  rely  upon  any  state- 
ments made  by  Douglas.  Hoffman  and  Douglas  then 
went  to  the  office  of  the  timber  company,  and,  after 
being  assured  by  Douglas  that  the  statements  in  the 
prospectus  were  true,  Hoffman  there,  either  at  that 
time  or  three  or  four  days  afterward,  gave  his  note  in 
payment  for  the  5,000  shares  of  the  capital  stock  which 
}ie  purchased.    A  note  payable  to  Hoffman  was  deliv- 
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ered  to  the  timber  company  as  collateral  security. 
The  next  day  a  certificate  for  500  shares  of  the  capital 
stock  was  issued  in  the  name  of  Toft  and  delivered  at 
his  place  of  business.  Toft  indorsed  the  note  after  it 
was  delivered  to  the  payee^  and  on  August  9,  1912,  he 
received  from  the  Colombian  Timber  Company  a  cer- 
tificate for  5,000  shares  of  its  capital  stock  in  payment 
for  his  indorsement. 

The  plaintiff  buys  and  sells  '^grains^  salmon  and  the 
like/'  and  does  not  '^make  a  business  of  buying  and 
selling  notes  on  the  market/'  although  it  loans  ^'a 
great  deal  of  money. ' '  Everding  &  Farrell  purchased 
the  note  from  the  Colombian  Timber  Company  for 
$4,000.  Before  buying  the  paper  Thomas  G.  Farrell, 
who  is  the  secretary  of  the  plaintiff^  and  conducted  the 
negotiations  for  the  purchase  of  the  note,  made  in- 
quiries at  a  bank  concerning  the  financial  standing  of 
Toft,  and  ascertained  that  the  latter  was  ^'good  for 
any  amount  to  $5,000'';  he  made  no  inquiries  concern- 
ing the  timber  company,  but  was  told  that  Shorey  was 
''reputed  to  be  worth  a  good  deal  of  money";  he  testi- 
fied that  he  did  not  realize  that  the  maker  of  the  note 
was  the  defendant  J.  L.  Hoffman,  because  he  ' '  always 
called  him  Joe,"  notwithstanding  the  fact  that  he  had 
known  Hoffman  for  many  years  and  had  ''asked  Mr. 
Toft  who  the  man  was,  and  he  said  he  was  a  farmer 
out  here  somewhere";  and  he  also  told  the  jury  that 
the  note  was  purchased  because  of  the  financial  worth 
of  Toft  and  without  knowing  whether  the  maker  "had 
one  dollar  or  a  million. ' ' 

Thomas  G.  Farrell  had  at  least  one  and  probably 
two  conversations  with  Toft  before  purchasing  the 
note.    Toft  testified  that : 

"Mr.  Thomas  Farrell  came  down  and  asked  me  if 
I  indorsed  a  note  to  the  Colombian  Timber  Company 
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for  $5,000.  I  stated  that  I  had,  and  probably  some 
other  remarks  were  made,  but  nothing  of  any  import- 
ance, and  he  went  away.  A  few  days  later  he  came 
down  and  said  they  were  offering  the  note  for  $4,000. 
I  said,  *Tom,  if  such  is  the  case,  there  is  something 
wrong.'  The  statement  made  to  me  by  Mr.  Douglas 
was  that  the  company  owned  property  valued  at 
$50,000,  the  president  was  worth  $100,000,  the  vice- 
president  was  worth  from  $40,000  to  $60,000,  and  that 
they  were  holding  as  collateral  security  a  note  for 
$10,000,  and  that  if  those  facts  were  true,  there  would 
be  no  occasion  to  sell  that  note  for  $4,000,  and  he  had 
better  look  into  the  matter ;  that  I  certainly  should  do 
it.  •  •  '» 

Continuing,  the  witness  also  stated  that  before  leav- 
ing Farrell  said,  **John,  I  might  possibly  have  to  call 
on  you  to  pay  the  note*';  and  Toft  replied  by  saying,. 
**Tom  never  buy  that  note  thinking  I  will  ever  pay  it.'* 
Farrell  denies  the  conversation  as  related  by  Toft,  but 
the  version  given  by  the  former  need  not  be  stated  be- 
cause the  inquiry  is  now  directed  to  whether  there  was 
any  evidence  to  take  the  case  to  the  jury. 

Two  or  three  months  after  the  execution  of  the  note 
Hoffman  rceived  a  pamphlet  which  the  timber  com- 
pany had  recently  issued,  and  upon  noticing  that  no 
reference  was  made  to  logging  equipment  he  went  to 
the  oflSce  of  the  Colombian  Timber  Company  and  ascer- 
tained for  the  first  time  that  the  representations  con- 
cerning the  logging  equipment  and  contract  were  f  alse^ 
and  that  his  note  had  been  sold  by  the  payee.  He  in- 
terviewed Toft  and  learned  that  Toft  had  indorsed  the 
note  ^  ^  so  they  could  realize  on  it, ' '  and  that  it  had  been 
purchased  by  Everding  &  Farrell. 

The  testimony  of  Toft  is  to  the  effect  that  Douglas 
gave  him  a  copy  of  the  prospectus,  directed  his  atten- 
tion to  the  printed  statements  concerning  the  logging 
equipment  and  the  logging  contract,  and  at  that  time 
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assured  the  witness  that  the  representations  appearing 
in  the  prospectus  were  trae ;  that  Douglas  represented 
that  the  president  of  the  Colombian  Timber  Company 
was  worth  $100,000;  and  that  the  vice-president  was 
worth  $40,000  or  more.  Toft  also  says  that  he  was 
induced  by  the  statements  appearing  in  the  prospectus 
and  the  representations  made  by  Douglas  to  indorse 
the  note  for  the  purpose  of  giving  credit  to  the  paper, 
and  he  admits  that  he  received  5,000  shares  of  stock 
for  indorsing  the  note.  Toft  claims  that  he  first  sus- 
pected that  the  note  might  be  tainted  with  fraud  when 
Farrell  informed  him  that  the  paper  could  be  pur- 
chased for  $4,000,  and  it  was  not  until  after  that  con- 
versation that  he  ascertained  the  falsity  of  the  state- 
ments printed  in  the  prospectus  and  the  falsehoods 
uttered  by  Douglas. 

1.  The  defenses  interposed  by  both  the  maker  and 
the  indorser  involve  two  elements :  (1)  Fraud ;  and  (2) 
notice  to  the  plaintiff.  The  maker  alleges  that  the 
note  was  induced  by  fraud,  and  the  indorser  avers  that 
the  indorsement  was  brought  about  by  the  same  means. 
The  perpetration  of  fraud  will  not  alone  defeat  the 
holder  of  a  negotiable  instrument,  but  it  must  be  sup- 
plemented by  notice  to  the  holder.  In  the  final  analy- 
sis, the  correctness  of  the  ruling  on  the  motion  to  strike 
out  the  testimony  relating  to  the  fraud  and  on  the  mo- 
tion for  a  directed  verdict  depends  upon  whether  there 
was  any  evidence  showing  notice  to  the  plaintiff  when 
it  acquired  the  note.  Everding  &  Farrell  bought  the 
paper  before  maturity  and  is  a  holder  in  due  course, 
unless  the  instrument  was  taken  with  knowledge  of 
facts  amounting  to  bad  faith.  There  was  evidence 
tending  to  show  that  the  capital  stock  of  the  Colombian 
Timber  Company  was  worthless,  and  that  the  issuance 
of  the  note  was  induced  by  false  representations ;  and 
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it  now  becomes  necessary  to  refer  to  the  statute  which' 
defines  what  constitutes  notice,  and  then  to  determine 
whether  there  is  any  evidence  bringing  the  plaintiff 
within  the  rule. 

2.  A  person  is  not  a  holder  in  due  course  if  he  does 
not  take  a  note  in  good  faith  without  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it :  Section  5885,  L.  0.  L. 

3.  A  person  who  takes  a  note  has  notice  of  an  infirm- 
ity in  the  instrument  or  defect  in  the  title  to  the  paper 
if  at  the  time  he  took  the  note  he '  ^had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to 
bad  faith/'  Neither  of  the  answering  defendants 
argue  that  the  plaintiff  had  actual  knowledge  of  the 
alleged  infirmity  in  the  note  itself  or  in  the  indorse- 
ment, and  consequently  the  plaintiff  did  not  take  the 
paper  with  notice,  unless  it  had  knowledge  of  such  facts 
that  its  action  in  taking  the  instrument  amounted  to 
bad  faith. 

4.  The  plaintiff  argues  that  it  did  not  have  knowl- 
edge of  any  facts,  and  that  at  the  most  it  only  had 
notice  of  a  suspicion  or  opinion  on  the  part  of  Toft 
that  possibly  something  was  wrong  with  the  note. 
The  knowledge  must  be  of  such  facts  that  the  act  of 
taking  the  instrument  amounts  to  bad  faith,  and  hence 
the  ultimate  inquiry  is  whether  on  account  of  the  facts 
known  to  him  the  holder  was  guilty  of  bad  faith.  It 
may  be  conceded  that  knowledge  of  facts  which  are 
calculated  to  arouse  the  suspicions  of  an  ordinarily 
prudent  man  does  not  as  a  matter  of  law  constitute  bad 
faith,  nor  does  the  owner  of  commercial  paper  neces- 
sarily forfeit  the  rights  of  a  holder  in  due  course 
merely  because  he  neglected  to  make  inquiries  or  failed 
to  use  the  eaution  of  that  fictitious  person  known  as  the 
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** ordinarily  prudent  man*':  Mattock  v.  Scheuerman, 
51  Or.  49,  56  (93  Pac.  823,  17  L.  R.  A.  (N.  S.)  747)  j 
Triphonoff  v.  Sweeney,  65  Or.  299,  305  (130  Pac.  979) ; 
Band  v.  Ellison,  80  Or.  634  (157  Pac.  1103) ;  Bowman 
V.  Metzger,  27  Or.  23  (39  Pac.  3,  44  Pac.  1090) ;  3 
R.  C.  L.  1072).    As  said  in  Bownum  v.  Metzger: 

'*It  is  the  policy  of  the  law  to  eliminate  from  the 
consideration  of  the  jury  the  qnestion  of  common 
pradence  as  the  measure  of  good  f  aiUi,  and  with  it  the 
question  of  negligence,  except  in  so  far  as  it  may  bo 
taken  as  indicative  of  bad  faith.** 

While  negligence  is  not  synonymous  with  bad  faith,, 
yet  a  person  who  takes  a  note  under  suspicious  circum- 
stances, and,  having  the  means  of  knowledge,  willfully 
abstains  from  making  inquiries,  then  his  intentional 
ignorance  may  result  in  bad  faith,  because  the  final 
question  is  one  of  honesty  and  g^od  faith :  3  R.  C.  L. 
1075;  8  0.  J.  505;  GHffith  v.  Shipley,  74  Md.  591  (22 
Atl.  1107, 14  L.  R.  A.  405) ;  Bowman  v.  Metzger,  27  Or. 
23  (39  Pac  3, 44  Pac.  1090) ;  Benton  v.  Sikyta,  84  Neb. 
808  (122  N.  W.  61,  24  L.  R.  A.  (N.  S.)  1057) ;  7  Cyc. 
946.  Even  though  the  existence  of  suspicious  circum- 
stances  does  not  necessarily  spell  bad  faith,  and  negli- 
gence is  not  a  synonym  for  bad  faith,  and  failure  to* 
make  inquiries  does  not  inevitably  create  an  irresist- 
ible force  which  compels  a  finding  of  bad  faith,  never- 
theless since  the  ultimate  inquiry  is  one  of  honesty 
and  good  faith,  it  is  competent  to  show  the  existence 
of  suspicious  circumstances,  failure  to  make  inquiries 
and  want  of  prudence,  and  it  then  becomes  the  province 
of  the  jury  to  say  whether  a  person  taking  with  knowl- 
edge of  those  facts  is  guilty  of  bad  faith :  8  C.  J.  501,. 
502, 503;  Arnd  v.  Aylesworth,  145  Iowa,  185  (123  N.  W. 
1000,  29  L.  R.  A.  (N.  S.)  638) ;  McPherrin  v.  Tittle, 
86  OU.  510   (129  Pao.  721,  44  L.  R.  A.  (N.  S.)  395)  ^ 

•SOr.- 
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Matlock  V.  Scheuerman,  51  Or.  49  (93  Pac.  823,  17 
L.  R.  A.  (N.  S.)  747) ;  Harrington,  y.  Butte  <t  Boston 
Min.  Co.,  33  Mont.  330  (83  Pac.  467, 114  Am.  St.  Rep. 
821) ;  Canajoharie  Nat.  Bh.  v.  Diefendorf,  123  N.  Y. 
191  (25  N.  E.  402,  10  L.  R.  A.  676) ;  Bowman  v. 
Metzger,  27  Or.  23  (39  Pac.  3, 44  Pao.  1090) ;  3  R.  0.  L. 
1075. 

5.  The  question  of  good  or  bad  faith  is  peculiarly 
one  for  the  jury  and  not  the  court,  especially  when  the 
burden  rests  upon  the  owner  of  the  note  to  show  that 
he  became  a  holder  in  due  course :  Arnd  v.  Aylesworth, 
145  Iowa,  185  (123  N.  W.  1000, 29  L.  R.  A.  (N.  S.)  638) ; 
Union  Investment  Co.  v.  Rosenzweig,  79  Wash.  112 
(139  Pac.  874) ;  Rohweder  v.  Titus,  85  Wash.  441  (148 
Pac.  583). 

6.  Section  5892,  L.  0.  L.,  provides  that: 

*'When  it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective,  the  bur- 
den is  on  the  holder  to  prove  that  he,  or  some  person 
under  whom  he  claims,  acquired  the  title  as  a  nolder 
in  due, course." 

And,  therefore,  when  it  is  shown  that  a  note  had  its 
origin  in  fraud,  the  burden  is  then  placed  upon  the 
owner  to  prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  note  as  a  holder  in  due  course: 
3  R.  0.  L.  1039 ;  Matlock  v.  Scheuerman,  51  Or.  49,  53 
(93  Pac.  823,  17  L.  R.  A.  (N.  S.)  747) ;  Sink  v.  Allen, 
79  Or.  78  (154  Pac.  415) ;  GHffith  v.  Shipley,  74  Md. 
591  (22  Atl.  1107,  14  L.  R.  A.  405) ;  Arnd  v.  Ayles- 
worth, 145  Iowa,  185  (123  N.  W.  1000,  29  L.  R.  A. 
(N.  S.)  638) ;  Canajoharie  Nat.  Bk.  v.  Diefendorf,  123 
N.  Y.  191  (25  N.  E.  402,  10  L.  R.  A.  676) ;  Union  In- 
vestment Co.  V.  Rosenzweig,  79  Wash.  112  (139  Pac 
S74).  There  was  ample  evidence,  if  believed,  to  war- 
rant the  jury  in  finding  that  the  note  was  induced  by 
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fraudulent  representations,  and  that  the  capital  stock 
issued  to  Hoffman  was  utterly  worthless,  and  conse- 
quently by  force  of  the  statute  Everding  &  Farrell  as- 
sumed the  burden  of  showing  that  it  purchased  the 
paper  as  a  holder  in  due  course. 

7.  The  plaintiff  admits  that  it  paid  $4,000  for  a 
$5,000  note.  The  instrument  was  purchased  after 
Everding  &  Farrell  had  ascertained  from  a  bank  that 
a  $5,000  note  would  be  worth  face  value  if  Toft  signed 
it.  It  is  not  necessary  to  decide  whether  the  discount 
was  of  itself  enough  to  compel  a  finding  of  bad  faith, 
but  it  is  sufficient  for  the  purposes  of  this  controversy 
to  say  that  evidence  of  the  discount  was  admissible, 
especially  when  viewed  in  the  light  of  the  information 
received  from  the  bank  relative  to  Toft  and  the  in- 
quiries made  or  omitted  concerning  the  other  indorsers 
and  maker  of  the  note,  and  the  jury  was  entitled  to 
consider  the  fact  of  the  discount  along  with  the  other 
evidence  already  narrated  in  determining  whether  the 
holder  was  chargeable  with  bad  faith :  8  C.  J.  509 ;  Mc^ 
Namara  v.  Jose,  28  Wash.  461  (68  Pac.  903) ;  3  R.  C.  U 
1051,  1079 ;  7  Cyc.  930,  949.  See,  also,  note  to  Hogg 
y.  Thurman,  as  reported  in  17  Ann.  Cas.  383. 

8.  A  person  is  permitted  to  resort  to  circumstantial 
evidence  to  show  that  the  owner  of  a  negotiable  instru- 
ment is  not  a  holder  in  due  course,  and  indeed  in  many 
cases  it  is  the  only  kind  of  evidence  available  to  a 
party :  8  C.  J.  496 ;  3  R.  C.  L.  1041 ;  Amd  v.  Aylesworth, 
145  Iowa  185  (123  N.  W.  1000,  29  L.  R.  A.  (N.  S.)  638) ; 
Union  Ifi/o.  Co.  v.  Roaenzweig,  79  Wash.  112  (139  Pac. 
874) ;  Bowman  v.  Metzger,  27  Or.  23  (39  Pac.  3, 44  Pac, 
1090) ;  Farmers'  State  Bh.  v.  West,  77  Or.  602, 606  (152 
Pac,  238). 

9.  The  trial  court  properly  refused  to  strike  out  the 
evidence  relating  to  the  fraud  charged  by  the  defend- 
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antSy  and  it  would  have  been  error  if  the  court  had 
directed  a  verdict,  because  on  the  record  made  by  all 
the  parties  it  was  the  exclusive  province  of  the  jury  to 
determine  from  all  the  evidence  whether  plaintiff  took 
the  note  in  good  or  bad  faith:  8  Cyc.  289;  Owens  v- 
Snell,  29  Or.  483  (44  Pac.  827) ;  Sink  v.  AUen,  79  Or. 
78  (154  Pac.  415.) 

10.  The  plaintiff  contends  that  it  was  error  to  in- 
struct the  jury  that  a  verdict  could  be  rendered  which 
would  discharge  Hoffman  and  at  the  same  time  make 
Toft  liable ;  and  Toft  argues  that  the  verdict  releasing 
the  maker  automatically  discharges  the  indorser.  At 
the  very  beginning  of  the  investigation  of  this  branch 
of  the  controversy  it  must  be  premised  that  for  the 
purposes  of  this  appeal  the  plaintiff  has  by  its  plead- 
ings fixed  the  character  of  liability  which  it  seeks  to 
impose  upon  Toft.  The  complaint  charges  Toft  with 
being  an  indorser  in  due  course  of  business,  and  there- 
fore he  could  not  at  the  trial,  nor  can  he  on  this  appeal,, 
be  held  liable  as  a  maker  or  as  a  guarantor ;  and  conse^ 
quently  the  rights  and  obligations  of  Toft  must  be 
measured  by  the  standard  fixed  for  an  indorser :  Deer- 
ing  (&  Co.  v.  Creighton,  19  Or.  118,  121  (24  Pac.  198, 
20  Am.  St.  Rep.  800) ;  Schlittler  v.  Deering  Harvester 
Co.,  3  Ga.  App.  86  (59  S.  E.  342). 

11.  The  person  who  by  the  terms  of  the  instrument 
is  absolutely  required  to  pay  is  primarily  liable,  and 
all  other  parties  are  secondarily  liable:  Section  6023,. 
L.  0.  L.  The  maker  is  primarily  liable  because  hia 
promise  is  absolute,  while  the  indorser  is  secondarily 
liable  because  his  promise  is  contingent  and  acces- 
sorial, and  when  considered  as  parties  to  the  instru- 
ment, the  former  is  prior  to  the  latter.  Unless  a  note 
has  reached  the  hands  of  a  holder  in  due  course,  the 
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maker  can  defeat  the  instrument  if  it  was  induced  by 
fraud. 

12.  The  instant  case  is  not  governed  by  Section  5953, 
subdivision  3,  L.  0.  L.,  which  declares  that  a  person 
secondarily  liable  on  an  instrument  is  discharged  **by 
the  discharge  of  a  prior  party.*'  The  provision 
quoted  from  the  statute  only  applies  to  a  discharge  by 
the  act  of  the  creditor,  and  does  not  include  discharges 
by  operation  of  law,  for  example  bankruptcy,  nor  does 
it  embrace  a  situation  where  after  a  trial  on  the  merits 
the  note  is  in  effect  destroyed  because  of  a  vice  which 
is  inherent  in  the  transaction :  7  Cyc.  1048 ;  8  C.  J.  612, 
617;  10  Yale  Law  Journal,  94;  15  Harvard  Law  Re- 
view, 34. 

13.  If  Section  5953,  subdivision  3,  L.  0.  L.,  only  ap- 
plies to  discharges  by  some  act  of  the  creditor,  then 
the  general  principles  of  suretyship  govern.  A  dis- 
charge of  the  maker  by  virtue  of  a  judgment  predi- 
cated upon  fraud  in  the  note  and  bad  faith  on  the  part 
of  the  holder  extinguishes  that  which  has  only  ap- 
peared to  be  an  obligation,  but  in  the  end  and  in  its 
finality  is  a  mere  paper  which  in  truth  is  not  a  real 
debt :  8  C.  J.  612 ;  Richards  v.  Market  Exchange  Bank 
Co.,  81  Ohio  St.  348  (90  N.  E.  1000,  26  L.  B.  A.  (N.  S.) 
99).  And  therefore  when  after  a  trial  on  the  merits  it 
is  ascertained  that  because  of  fraud  and  notice  there 
is  no  subsisting  debt  of  the  maker,  then  by  the  same 
token  there  is  no  debt  of  the  indorser.  The  judgment 
in  favor  of  the  maker,  or  principal,  satisfies  the  note, 
and  therefore  on  general  principles  of  suretyship  the 
indorser,  or  surety,  is  not  liable  because  the  judgment 
inures  to  the  benefit  of  the  surety :  Michener  v.  Spring- 
field  Engine  d  Thresher  Co.,  142  Lid.  130  (40  N.  E. 
679,  31  L.  B.  A.  59) ;  Leslie  v.  Bonte,  130  111.  498 
(22  N.  E.  594,  6  L.  E.  A.  62) ;  Levi  v.  MoCraney,  1 
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Morr.  (Iowa)  191;  Soward  v.  Coppage,  10  Ky.  Law 
Bep.  436  (9  S.  W.  389) ;  Evants  v.  Taylor,  18  N.  M. 
371  (137  Pac  583,  50  L.  R  A.  (N.  S.)  1113) ;  Schlittler 
V.  Deervng  Harvester  Co.,  3  Ga.  App.  86  (59  S.  E.  342) ; 
8Cyc.66. 

Hoffman  conid  be  discharged  only  by  finding  f rand 
in  the  note  pins  bad  faith  on  the  part  of  Everding  & 
Farrell,  and  on  the  case  as  made  by  the  pleadings  of 
the  plaintiff,  Toft  conId  only  be  held  liable  as  an  in- 
dorser.  A  verdict  releasing  the  maker  necessarily  im- 
plies f rand  in  the  note  followed  by  notice  to  the  holder 
and  a  verdict  against  the  indorser,  on  the  pleadings  as 
they  now  stand,  in  the  same  trial  and  on  the  same  evi- 
dence involves  contradictory  findings.  The  verdict  is 
inconsistent  with  itself,  and  the  instruction  which  per- 
mitted the  verdict  was  erroneous  and  probably  mis- 
leading. 

The  whole  verdict  is  set  aside,  the  entire  judgment 
is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Bbvbbsbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bean  and 
Mb.  Justice  Bubnett  concur. 


Argued  October  80,  reversed  November  81,  1916. 

UEBLIN  V.  BREYMAN  LEATHER  CO. 

(160  Pac.  1167.) 

iDBane  Persons — Serylce  of  Smnmons— 4t*tiit6— Oonstmctloii. 

1.  Under  Section  55,  subdiyision  4,  L.  O.  L.,  providing  that  in  the 
case  of  a  person  Tadiciallj  declared  to  be  of  unsound  mind  and  for 
whom  a  guardian  has  been  appointed  summons  shall  be  served  by  de- 
livering a  eopji  with  a  certified  copy  of  the  complaint,  to  such  guard* 
ian  and  to  tne  defendant  personally,  service  only  upon  a  defendant. 
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who  had  been  adjudged  insane  and  for  whom  a  gnardian  had  been 
appointed,  was  not  suffieient. 

[As  to  dne  process  of  law  as  applied  to  insane  persons,  see  note 
in  43  Am.  St.  B«^  531.] 

Plaadlng— Action  to  Vacate  Jndgment— Demurrer. 

2.  In  a  suit  to  cancel  a  judgment  and  restrain  execution  against 
land  of  which  plaintiff  alleged  he  was  the  owner,  if  defendant  desired 
a  more  detailed  statement  as  to  the  derivation  of  plaintiff's  title  to  the 
land,  he  should  have  proceeded  by  motion,  or  in  some  other  manner 
than  bj  demurrer. 

Judgment— Action  to  Vacate— Oroimda— Fraud. 

3.  Where  a  trial  court  had  jurisdiction  to  render  a  Judgment,  In 
order  to  assail  it,  although  irregular  or  Toidable,  it  would  be  neeessaij 
to  allege  that  there  was  fraud  or  unfairness  in  the  obtainment  thereof. 

Jadgment— Action  to  Vacate— Nature— 'Direct  Attack." 

4.  A  suit  to  cancel  a  judgment  and  to  enjoin  the  enforcement 
thereof  by  ezeeuiion  against  land  of  which  plaintiff  claims  to  bo 
owner  ii  a  direct,  and  not  a  collateral,  attack  upon  the  original  judg- 
ment. 

Exocntion— Injunction— lodgment  Agalnat  Another. 

5.  The  owner  of  real  property  has  the  right  to  restrain  the  sale 
thereof  under  a  Judgment  against  a  third  party,  for  the  payment  of 
which  the  owner  of  such  realty  is  not  liable. 

From  Wasco :  William  L.  Bbadshaw,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Beak. 

This  is  a  snit  by  Frank  Lieblin  against  the  Breyman 
Leather  Company,  a  corporation,  and  Levi  Chrisman, 
to  cancel  and  restrain  the  enforcement  of  a  judgment. 
From  a  decree  sustaining  a  general  demurrer  to  plain- 
tiff's  complaint  and  dismissing  the  suit,  plaintiff  ap- 
peals. On  December  21,  1911,  defendant,  the  Brey- 
man Leather  Company,  filed  a  complaint  in  the  Circuit 
Court  for  Wasco  County  against  John  W.  Dickens, 
for  the  recovery  of  the  sum  of  $1,117.73.  On  the  same 
date  it  filed  an  affidavit  and  undertaking  for  attach- 
ment against  the  property  of  said  John  W.  Dickens, 
and  a  writ  of  attachment  was  issued,  directing  the 
sheriff  to  attach  all  the  property  of  the  said  John  W. 
Dickens  within  Wasco  County,  Oregon,  not  exempt 
from  execution,  or  as  much  as  would  be  sufficient  to 
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satisfy  the  judgment  of  the  Breyman  Leather  Com- 
pany. On  that  date  the  sheriff  attached  the  real 
property  claimed  to  be  owned  by  the  plaintiff  in  this 
case  as  the  property  of  said  John  W.  Dickens.  On 
March  26,  1912,  said  John  W.  Dickens  was,  by  order 
of  the  County  Court  of  Wasco  County,  adjudged  to 
be  an  insane  person,  and  on  the  second  day  of  April, 
1912,  letters  of  guardianship  were  issued  to  Ida  M. 
Dickens  as  the  guardian  of  the  person  and  estate  of 
John  W.  Dickens.  On  April  17,  1913,  in  the  case  of 
Breyman  LecUher  Compamy  v.  John  W.  Dickens,  sum- 
mons was  served  on  the  said  John  W.  Dickens  per- 
sonally and  in  person,  but  was  not  served  upon  his 
guardian.  On  March  6,  1914,  the  Breyman  Leather 
Company  recovered  judgment  against  said  John  W. 
Dickens  for  the  amount  prayed  for  in  its  complaint, 
and  for  its  costs  and  disbursements,  and  the  attached 
property  was  ordered  sold  to  satisfy  the  same.  On 
August  5,  1914,  an  attachment  execution  issued  on 
said  judgment,  commanding  and  directing  the  sheriff 
of  Wasco  County  to  sell  the  property  attached  in  said 
action  for  the  satisfaction  of  said  judgment.  The 
sheriff  of  Wasco  County  was  proceeding  to  advertise 
this  property  for  sale  at  the  time  this  suit  was  filed, 
praying  for  a  writ  of  injunction  to  enjoin  the  sheriff 
from  selling  said  premises  at  execution  sale.  There- 
after defendants  interposed  their  demurrer  in  this  suit 
upon  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  and  the  Circuit 
Court  entered  an  order  sustaining  said  demurrer. 

Bbvbbsed. 

For  appellant  the  case  was  submitted  on  a  brief  pre- 
pared by  and  over  the  name  of  Mr.  Robert  B.  BiUler. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  C.  L.  Pepper  and  Messrs.  Hurlburt  d  Layton, 
with  an  oral  argnment  by  Mr.  Pepper. 

Mb.  Justiob  Bban  delivered  the  opinion  of  the  court. 

In  addition  to  the  facts  stated  above,  plaintiff  al* 
l^es  that  he  is  the  owner  of  the  real  estate  attached 
in  the  action  against  John  W.  Dickens,  and  that  on 
account  of  a  lack  of  service  of  the  summons  upon  Ida 
M.  Dickens,  the  guardian  of  the  defendant  in  that 
action,  the  Circuit  Court  which  rendered  the  judgment 
did  not  acquire  jurisdiction  over  the  person  of  that 
defendant  so  as  to  authorize  the  rendition  of  the  judg- 
ment, and  that  the  same  is  absolutely  void,  and  should 
be  canceled  and  the  enforcement  upon  execution  en- 
joined in  order  to  prevent  a  cloud  upon  plaintiff's  title 
to  the  land.  The  manner  of  service  of  summons  is 
regulated  by  statute,  and  so  long  as  the  legislative 
enactment  does  not  provide  for  the  taking  of  property 
without  due  process  of  law,  its  mandate  in  this  re- 
spect must  be  obeyed.  Service  of  summons  upon  a 
person  judicially  determined  to  be  of  unsound  mind, 
for  whom  a  guardian  has  been  appointed,  is  directed 
by  Section  55,  L  0.  L.,  to  be  made  in  the  following 
manner : 

"The  summons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copjr  of  the  complaint  pre- 
pared and  certified  by  the  plamtiff,  his  agent  or  attor- 
ney, or  by  the  county  clerk,  as  follows:  •  •  4.  If 
against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs,  and 
for  whom  a  guardian  has  been  appointed,  to  such 
guardian  and  to  the  defendant  personally.'' 

1.  Before  the  court  is  clothed  with  jurisdiction  to 
render  a  judgment  against  John  W.  Dickens,  who,  it 
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is  alleged  in  the  complaint^  has  been  judicially  declared 
to  be  of  unsound  nund,  and  for  whom  Ida  M.  Dickens 
has  been  appointed  as  guardian,  summons  must  be 
served  upon  the  guardian  as  well  as  upon  the  ward. 
In  no  other  manner  can  there  be  a  compliance  with 
our  statute.  The  laws  of  other  states  provide  differ- 
ently. 

2.  It  is  contended  by  counsel  for  defendant  that  the 
judgment  cannot  be  attacked  by  plaintiff  in  this  suit ; 
that  this  is  a  collateral  attack.  The  plaintiff  asserts 
that  he  is  the  owner  of  the  land,  and  brings  this  suit  for 
the  express  purpose  of  restraining  the  enforcement  of 
the  judgment  for  the  mason  that  his  rights  will  be  in- 
juriously affected.  If  the  defendant  desires  a  more  de- 
tailed statement  as  to  the  derivation  of  plaintiff 's  title 
to  the  landy  he  should  have  proceeded  by  motion  or  in 
some  other  manner  than  by  demurrer. 

3, 4.  If  the  trial  court  had  obtained  jurisdiction  to 
render  the  judgment  in  question,  then  in  order  to  as- 
sail it,  although  the  same  be  irregular  or  voidable,  it 
would  be  necessary  to  allege  that  there  was  fraud  or 
unfairness  in  the  obtainment  thereof.  This  suit  is 
for  the  purpose  of  canceling  the  questioned  judgment, 
and  for  an  injunction  to  enjoin  the  enforcement  thereof 
upon  execution.  It  is  a  direct  attack  upon  the  origi- 
nal judgment :  3  Words  and  Phrases,  2070 ;  Morrill  v. 
MorrUl,  20  Or.  96  (25  Pac.  362,  23  Am.  St.  Bep.  95, 
and  note,  11  L.  B.  A.  155,  and  note) ;  Walker  v.  Oold- 
smith,  14  Or.  125  (12  Pac.  537) ;  Smith  v.  MorriU,  12 
Colo.  App.  233  (55  Pac.  824). 

5.  The  owner  of  real  property  has  a  right  to  re- 
strain the  sale  thereof  under  a  judgment  against  a 
third  party  for  the  payment  of  which  the  owner  of 
such  realty  is  not  liable :  WUhdm  v.  Woodcock,  11  Or. 
518  (5  Pac.  202). 


Nov.  1916.]  Hutchison  v.  CbandaijU  27 

It  is  suggested  by  defendant's  counsel  that  the  ser- 
vice of  the  smnmons  in  the  original  action  can  be  com- 
pleted. It  may  be  that  upon  the  development  of  the 
equities  of  the  case  other  questions  may  arise,  but  until 
they  do,  it  would  be  premature  to  discuss  them. 

The  lower  court  erred  in  sustaining  the  demurrer 
to  the  complaint;  and  the  decree  is  reversed  and  the 
cause  is  remanded,  with  directions  to  overrule  the  de- 
murrer, and  for  such  other  proceedings  as  may  be 
deemed  proper,  not  inconsistent  herewith. 

Bbvbbsbd. 


llotioB  to  dismlfli  appeal  aUowed  Oetober  10,  rehearing  denied 

November  27,  1916. 

HUTCHISON  V.  CBANDALL. 

(160  Pae.  124.) 

Appeal  and  Error— Tlxne  In  Wliich  to  8ervo  Notice  of  Appeal— i 
Statute. 

1.  Under  Section  550,  L.  O.  1*,,  at  amended  bj  LawB  of  1013, 
page  617,  Section  1,  reqoiring  service  of  a  notice  of  appeal  within 
60  dayi  from  the  date  of  the  judgment,  and  Section  541,  declaring 
that  service  by  mail  is  deemed  complete  on  the  first  day  after  the 
date  of  deposit  of  the  notice  in  the  postoffice  that  the  mail  leaves 
sneh  postoffice,  a  notice  of  appeal  from  a  judgment  rendered  May  23, 
1016,  mailed  on  July  22d,  excluding  the  day  that  judgment  was 
rendered  and  including  the  last  day,  was  not  mailed  until  the  sixty- 
first  day,  and  was  too  late,  and  the  appeal  will  be  dismissed. 

From  Columbia :  Jambs  A.  Fjaktn,  Judge. 

This  is  an  action  by  M.  T.  Hutchison  against  Mrs. 
F.  D.  Crandall  in  which  a  judgment  was  rendered  in 
favor  of  plaintiff,  and  defendant  appeals. 

Apfbal  Dismissed.    Behbabikq  Denied. 

Mr.  M.  F.  MiUer  and  Mr.  W.  A.  Harris,  for  the  mo- 
tioiL 

Mr.  Sam  M.  Johnson,  contra^ 
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In  Bane.  Mb.  JudnoB  MoBbidb  delivered  fhe  opin- 
ion of  the  court 

This  is  a  motion  to  dismiss  defendant's  appeal. 
The  judgment  was  rendered  May  23,  1916,  at  St. 
Helens,  Oregon.  The  proof  of  service  shows  that  no- 
tice of  appeal  was  mailed  in  Portland  on  July  22d, 
directed  to  defendant's  attorneys  at  St.  Helens.  The 
statute  requires  service  of  notice  of  appeal  within  60 
days  from  the  date  of  the  judgment:  Section  550, 
L.  0.  L.,  as  amended  by  Laws  1913,  p.  617.  By  Sec- 
tion 541,  L.  0.  L.,  service  by  mail  is  deemed  complete 
on  the  first  day  after  the  date  of  deposit  of  the  notice 
in  the  postoffice  that  the  mail  leaves  such  postoffice 
for  the  place  to  which  the  notice  is  sent.  Excluding 
the  day  that  the  judgment  was  rendered  and  including 
the  last,  we  find  that  there  remained  8  days  in  May, 
30  days  in  June,  and  22  days  in  July  within  which  to 
complete  the  service.  The  service  by  reason  of  the 
provisions  of  Section  541,  L.  0.  L.,  was  not  made  upon 
the  plaintiff's  attorneys  until  July  23d,  which  was  the 
sixty-first  day. 

The  notice  was  therefore  served  one  day  too  late, 
and  the  appeal  is  dismissed. 

DiSMissBD.    Bbhbabifq  Dbnibd. 
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Argued  J11I7  80,  affinned  October  10,  rehearing  denied  KoTember 

27,  1910. 

MYERS  V.  STBOWBBIDGE  ESTATE  CO.* 

(160  Pae.  185.) 


llMliaiile8»  UmmSAgtt  to  Iden-Oontraet  mth  LeMee— ''Agent^— 
Btatata. 

1.  Under  Section  7416.  L.  O.  L.,  eonditioning  the  right  to  a 
mechanic's  lien  upon  the  labor  and  material  being  furnished  at  the 
inetance  of  the  owner  or  his  agent,  a  lenee  nnder  a  lease  proriding^ 
ae  a  part  consideration  thereof,  that  he  should  make  permanent  im- 
provements which  should .  revert  to  and  become  the  nropertj  of  the 
lessor,  and  who  causes  snch  improvements  to  be  maae,  becomes  the 
^'agent'*  of  the  lessor. 

Mechanics'  Ideii»—Waiyer— Knowledge— Provision  In  Original  Oon- 
tract. 

2.  Where  the  owner  and  lessor  made  his  lessee  an  agent  to  make 
improvements  on  the  leased  premises,  a  stipulation  in  the  agent's' 
contract  that  the  owner  and  lessor  should  not  be  responsible  for  anj 
bills  contracted  in  the  improvement  was  not  binding  upon  a  sub- 
contractor, unless  he  assented  or  agreed  to  be  bound  thereby;  and 
the  subcontractor's  knowledge  alone'  of  the  original  contractor's 
waiver  of  hie  lien  did  not  constitute  a  waiver  of  the  subcontractor's 
lien* 

MeehanioiP  Idena— Persons  Liable— Owner— Kotieo  Denying  LlabUitj. 

8.  Under  Section  7419,  L.  O.  L.,  providing  that  every  building  con* 
etructed  on  land  with  the  knowledge  of  the  owner  shall  be  held  to 
have  been  constructed  at  his  instance  and  shall  be  subject  to  liens^ 
unices  within  three  days  after  knowledge  of  euch  construction  he 
post  a  notice  that  he  will  not  be  responsible  therefor,  premises  leased 
for  a  term  and  under  which  the  lessee  became  the  owner's  agent  and 
contractor  for  its  improvement  were  subject  to  the  liens  of  subcon- 
tractors, notwithstanding  the  posting  of  such  notice. 

Kedianics'  Idena— ImproTaments  of  Leased  Premises — Owner^i  Vo- 
tice  of  Nonliability— Effect. 

4.  Under  such  provision  and  Section  7416,  L.  O.  L.,  giving  a  lien 
to  every  person  performing  labor  upon  or  furnishing  material  used 
in  the  construction  of  any  building  at  the  instance  of  the  owner  or 
his  agent,  and  making  every  contractor  an  agent  for  the  owner,  and 
Section  7417,  impoeing  such  lien  upon  the  luid  if  it  bdongs  to  the 
pereon  who  caused  the  improvements,  the  postinff  of  notices  by  the 
owner  and  lessor  that  it  would  not  be  responeible  for  the  payment 
for  labor  or  materials  furnished  for  improvements  made  by  its  lessee, 
as  agent  or  contractor,  would  not  affect  the  matter  of  the  waiver  oi 
*  « 

*For  authorities  passing  on  the  question  of  construction  of  stipulation 
of  contractor  or  subordinate,  with  refereneo  to  his  own  rights,  seo 
note  in  60  L.  B.  A.  (H.  &)  163.  Bipobtxe. 
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the  sabcontractore'  lieng,  or  prerent  a  lien  npon  the  improred  build- 
ing, or  eren  inform  them  that  the  lessee,  as  contractor,  had  stipulated 
that  no  lien  should  attach  to  the  premises. 

Mechanics'  UeniH-Plaiui  and  Spedficatioiui— Bef arence— Eifect. 

5.  Where  a  lessee,  as  the  owner's  agent  and  contractor,  employed 
an  architect  to  prepare  plans  and  specification*  for  the  improvement 
of  the  leased  premises,  and  in  the  heading  on  the  first  page  the  budd- 
ing was  described  as  owned  by  the  lessor,  and  on  the  first  page  of 
the  specifications  there  wa0  a  provision  inserted  at  the  lessors  re- 
quest that  he  would  not  be  responsible  for  anv  biUs  contracted  in 
the  improvement  therein  specified,  and  where  the  two  pages  of  the 
specifications  relating  to  subcontractor's  work  were  detached  from 
the  remainder  and  given  to  and  signed  by  them  without  directing 
their  attention  to  tne  provision  that  the  owner  and  lessor  should 
not  be  responsible,  etc.,  the  reference  could  serve  only  the  purpose 
of  furnishing  the  plans  and  specifications  for  the  work,  under  the- 
rule  that  where  reference  is  made  in  one  document  to  another  unat- 
tached document  for  a  specific  purpose  only,  such  other  document 
becomes  a  part  of  the  former  for  such  purpose  only. 

Mechanics'  Lieoft— Original  Oontracton — Waiver — Sabcontractors — 
Effect. 

6.  In  view  of  the  statute  giving  a  direct  lien  to  persons  furnish- 
ing  labor  and  material  in  the  alteration  of  a  building,  npon  the  estate 
of  the  person  causing  the  alteration  to  be  made,  as  a  privilege  or 
right  for  their  protection,  based  on  the  theory  of  having  added  to- 
the  value  of  the  estate  with  the  consent  of  the  owner,  the  fact  that 
the  original  contractor  has  agreed  with  the  owner  to  protect  him 
against  liens  is  not  an  agreement  on  the  part  of  subcontractors  that 
they  will  look  exclusively  to  the  original  contractor  and  not  to  the- 
property  for  their  compensation,  as  in  such  case  there  is  no  meeting 
of  the  minds  of  the  contracting  parties  to  that  effect. 

Mechanics'  Lteni— SnbcontractonH- Waiver. 

7.  The  agreement  of  subcontractors  to  accept  a  part  of  their  com> 
pensation  in  the  preferred  stock  of  the  lessee,  the  owner's  agent  and 
contractor,  did  not  amount  to  a  waiver  of  their  right  to  a  lien  to- 
that  extent,  where  the  stock  was  never  delivered  or  tendered  as 
security  or  payment. 

[Ae'  to  waiver  of  mechanic's  lien  by  taking  notes  or  other 
securities,  see  note  in  41  Am.  St  Bep.  761.] 

From  Multnomah :  Hbfby  E.  MoGikf,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

Plaintiff,  J.  H.  Myers,  commenced  this  suit  to  fore- 
close a  mechanic's  Uen.  Defendant,  Forth  Plumbing- 
&  Heating  Company,  a  partnership,  designated  herein 

as  the  Forth  Company,  filed  a  cross-complaint  to  fore- 
close its  liens.    From  a  decree  in  favor  of  the  lien 
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claimants  awarding  plaintiff  $1,819.99,  with  interest, 
and  $150  attorney's  fee,  and  the  Forth  Company 
$6,425.57,  with  interest,  $350  attorney's  fee,  and  costs 
and  disbursements,  defendant,  the  Joseph  A.  Strow- 
bridge  Estate  Company,  a  corporation,  hereinafter 
named  as  the  Strowbridge  Estate,  appeals. 

On  January  31,  1912,  the  Strowbridge  Estate  was 
the  owner  of  lots  4,  5  and  6  in  block  14  of  the  City  of 
Portland,  Multnomah  County,  Oregon,  and  the  build- 
ings thereon.  On  that  date  it  entered  into  a  lease  and 
contract  with  J.  Nudelman,  demising  the  premises  for 
the  term  of  ten  years  at  a  rental  of  from  $1,500  to  $2,150 
a  month  for  the  first  five  years,  and  from  $2,150  to 
$2,500,  as  might  be  arranged,  for  the  last  five  years. 
On  February  22,  1912,  this  lease  with  the  consent  of 
the  Strowbridge  Estate,  was  assigned  to  the  Yamhill 
Sanitary  Public  Market  Company,  which  for  brevity 's 
sake  we  will  hereafter  call  the  Market  Company* 
J.  Nudelman  was  the  president  and  managed  the  prin- 
cipal affairs  of  this  company.  The  lease  contained^ 
among  others,  the  following  stipulations : 

^^That  said  lessee  will  and  shall  make  all  the  neces- 
sary changes,  repairs,  alterations,  additions  and  im- 
provements to,  and  upon  all  the  said  above-described 
premises,  as  so  desired  by  said  lessee,  he  doing  all  the 
work,  furnishing  all  of  the  labor,  materials  of  all  kinds^ 
placing  and  furnishing  the  heating  plant,  elevator 
service,  electric  wiring,  plumbing  of  all  kinds  and  each 
and  everything  that  he  may  desire  to  ^  change  said 
premises  to  conform  with  their  plans,  including  the 
tearing  down  and  removing  the  small  brick  building  in 
the  rear  of  number  227  Yamhill  Street,  and  mafing 
such  improvements  as  they  may  desire  upon  said  part 
of  said  lot  six  (6)  aforesaid,  all  of  said  improvements 
to  be  free  from  all  cost  or  expense  to  the  said  lessor, 
excepting  that  the  said  lessor  is  to  keep  the  roof  and 
sidewalks  in  good  repair. 
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^^AU  of  the  worky  alterations^  changes,  additions  or 
improvements  to  be  done  upon  said  premises  or  any 
part  thereof,  are  to  be  under  the  supervision  of  a  com- 
petent architect  to  be  employed  by,  and  his  services 
therefor  paid  by  the  said  lessee,  and  the  said  work 
and  improvements  so  done  are  to  be  performed  in  a 
substantial  manner,  subject,  however,  to  the  approval 
of  said  lessor,  and  the  plans  therefor  are  to  be  sub- 
mitted by  the  said  lessee  to  the  said  lessor  before  any 
work,  changes  or  improvements  are  made  to  said 
premises.  •  • 

^'And  the  said  lessor  is  to  be  held  absolutely  harm- 
less from  any  claim  of  damages  arising  out  of  con- 
tracts, liens,  material  or  labor  furnished  or  otherwise, 
from  the  said  improvements  that  are  to  be,  or  shall  be, 
made  thereon  and  thereto,  and  at  the  end  of  this  lease 
or  upon  sooner  termination  thereof  the  said  improve- 
ments, changes  or  additions  made  to  or  upon  the  said 
premises  or  any  part  thereof  shall  be  turned  over  to 
the  said  lessor,  its  successors  and  assies,  by  the  said 
lessee,  free  of  all  cost,  or  from  any  claim  or  claims  to 
the  same  or  any  part  thereof.  •  • 

I* The  said  lessee  is  to  forthwith  deposit  with  the 
said  lessor  a  certified  check  payable  in  favor  of  the 
said  lessor  in  the  sum  of  six  thousand  ($6,000)  dollars, 
said  money  to  be  held  by  the  said  lessor  without  inter- 
est except  as  aforesaid  as  security  and  for  the  faithful 
performance  by  the  said  lessee  in  carrying  out  all  of 
the  initial  improvements  agreed  upon  herem,  *  *  and 
to  indemnify  the  said  lessor  against  all  Uens  for  work, 
labor  or  materials  furnished,  or  both,  that  the  said 
lessee  may  allow  or  cause  to  be  placed  on  or  against 
the  premises  or  any  part  thereof,  or  on  any  improve- 
ment that  the  said  lessee  may  make  thereon.  •  • 

*  *  It  is  further  agreed  •  •  that  the  said  lessee  is  not 
to  expend  a  sum  of  money  upon  said  premises  less 
than  twelve  thousand  five  hundred  ($12,500)  dollars 
for  said  improvements  upon  the  same,  and  such  im- 
provements and  changes  are  to  commence,  and  the 
same  to  be  done  as  soon  thereafter  as  the  turning  over 
of  said  premises  by  the  said  lessor  to  the  said  lessee, 
as  shall  be  reasonable.  •  •  »» 
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Certain  changes  in  the  original  contract  were  made 
by  supplemental  agreements  between  the  Strowbridge 
Estate  and  the  Market  Company,  one  of  April  10, 1912, 
wherein  it  appears  as  follows : 

*'It  is  further  agreed  and  understood  by  the  said 
parties  herein,  that  the  lessor  being  the  owner  of  the 
premises  herein,  may  employ  a  competent  man  to 
supervise  all  the  work,  alterations  and  improvements 
to  be  done  and  performed  upon  all  of  said  leased  prem- 
ises, and  to  pay  for  said  services.  Said  supervisor  to 
act  for  all  of  the  parties  herein  and  to  see  that  the 
work  is  properly  done  and  performed  in  a  ^ood  first- 
class  manner,  and  all  of  said  parties  to  abide  by  the 
judgment  of  said  supervisor  therein.'' 

In  another  dated  August  12th  of  the  same  year  it 
was  agreed  that  preferred  stock  in  the  Market  Com- 
pany should  be  deposited  in  lieu  of  the  $6,000  de- 
posited as  a  guaranty  by  that  company.  Another 
stipulation  was  made  on  November  25, 1912,  in  which, 
among  various  other  things,  it  was  provided  that  the 
Strowbridge  Estate  should  pay  certain  expenses  to  be 
incurred  by  placing  iron  columns  and  I  beams  in  the 
building  on  Yamhill  Street.  Still  another  contract  as 
to  a  reduction  of  the  rental  was  made  December  14, 
1912.  The  Market  Company  thereupon  employed 
H.  M.  Fancher,  an  architect,  to  prepare  plans  and 
specifications  for  the  work.  In  the  heading  on  the  first 
page  the  building  is  described  as  owned  by  the  Strow- 
bridge Estate  Company.  On  the  first  page  of  these 
specifications  at  the  request  of  the  owner  there  was  in- 
serted the  following  clause : 

*  *  The  owners  of  the  building  will  not  be  responsible 
for  any  bills  contracted  in  the  alteration  of  the  build- 
ing nor  for  any  of  the  works  herein  specified.'' 

Negotiations  were  had  with  certain  contractors  not 
satisfactory  to  Strowbridge  Estate,  and  afterward  a 
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contract  for  the  work  was  entered  into  with  the 
Wineland  Company.  This  company  made  important 
changes  in  the  plans  and  specifications  prepared  by 
Mr.  Fancher.  After  these  had  been  approved  by  both 
the  Market  Company  and  the  Strowbridge  Estate,  the 
contract  with  the  Wineland  Company  was  canceled 
npon  the  payment  of  $300  to  the  latter,  the  work  was 
divided  np  and  various  parts  awarded  to  different  con- 
tractors. 

Under  an  agreement  with  the  Market  Company 
dated  July  13,  1912,  plaintiff  Myers  installed  a  com- 
plete heating  system.  The  two  pages  of  the  specifica- 
tions relating  thereto  were  detached  from  the  re- 
mainder and  each  was  identified  by  the  signatures  of 
the  contracting  parties.  While  Myers  was  engaged  in 
installing  the  heating  system,  owing  to  certain  changes 
made  by  the  Market  Company  and  the  Strowbridge 
Estate  in  the  original  contract,  it  became  necessary 
that  plaintiff's  contract  and  work  be  modified  accord- 
ingly. All  changes  that  were  made  became  a  part  of 
the  original  contract  and  were  approved  by  the  Strow- 
bridge Estate  and  the  Market  Company.  By  reason 
of  the  changes  made  in  the  first  plans  and  specifica- 
tions an  expenditure  of  many  thousands  of  dollars  was 
necessitated,  more  than  that  called  for  by  the  original 
plans.  On  August  6,  1912,  the  Forth  Company  en- 
tered into  a  contract  with  the  Market  Company  to  fur- 
nish materials  and  do  the  plumbing  work.  The  Forth 
Company  claimed  they  saw  only  that  part  of  the  speci- 
fications which  pertained  to  such  work  when  they  were 
awarded  the  contract  and  were  given  only  the  few 
sheets  which  contained  the  directions  relating  thereto 
and  the  description  of  the  plumbing  material  to  be 
used.  In  the  plumbing  contract  there  were,  among 
other  thingSi  the  following  two  clauses : 
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**  Article  I.  The  contractor  shall  and  will  provide 
all  the  materials  and  perform  all  the  work  for  the  in- 
stallation in  the  buildmgs  on  lots  4,  5  and  6,  block  14^ 
City  of  Portland  of  the  following:  [here  follows  an 
enimieration  of  a  nmnber  of  plmnbing  supplies]  as 
shown  on  the  drawings  and  described  in  the  specifica- 
tions prepared  by  H.  M.  Fancher,  Architect,  which 
drawings  and  specifications  are  identified  by  the  sig- 
natures of  the  parties  hereto,  and  become  hereby  a 
part  of  this  contract.  •  • 

**  Article  IX.  It  is  hereby  mutually  agreed  between 
the  parties  hereto  that  tiie  sum  to  be  paid  by  the  owner 
to  the  contractor  for  said  work  and  materials  shall  be 
five  thousand  three  hundred  ($5,300.00),  subject  to 
additions  and  deductions  as  hereinbefore  provided, 
and  that  such  sum  shall  be  paid  by  the  owner  to  the 
contractor  in  current  funds  and  only  upon  certificates 
of  the  architect,  as  follows:  Thirty  per  cent  thereof 
when  roughing  in  thereof  is  completed  and  30  per  cent 
thereof  when  work  is  finished  and  40  per  cent  thereof 
in  preferred  stock  of  the  owner  bearing  7^  per  cent  in- 
terest and  to  be  redeemed  by  owner  in  thirty  monthly 
installments  beginning  thirty  days  after  issue.  If  the 
building  is  finished  in  two  sections  the  cash  payment 
shall  be  prorated  according  to  the  proportion  of  the 
work  done,  and  the  stock  shall  be  issued  upon  the  com- 
pletion of  the  work. ' ' 

In  the  ]\f  yers  heating  contract  it  was  provided  that  of 
the  $3,900.00  to  be  paid  him  30  per  cent  was  to  be  paid 
in  preferred  stock  of  the  Market  Company,  **  bearing  7 
per  cent  interest  and  redeemable  in  thirty  monthly  in- 
stallments, said  stock  to  be  issued  upon  completion  of 
this  contract.'^  None  of  the  preferred  stock  in  the 
Market  Company  was  ever  delivered  to  plaintiff 
Myers  or  to  the  Forth  Company.  Neither  was  that 
company  in  a  position  to  deliver  the  same.  The  term 
of  the  lease  commenced  June  15,  1912.  About  June 
3d,  numerous  notices  of  nonliability  were  posted  by 
the  owner  in  conspicuous  places  on  the  building  and 
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several  of  them  remained  so  posted  during  the  entire 
construction,  a  copy  of  which  notice  is  as  follows : 

'*  NOTICE. 
**  Notice  is  hereby  given  that  the  Joseph  A.  Strow- 
bridge  Estate  Company,  a  corporation,  the  owners  of 
these  premises,  the  same  bein^  lots  numbered  four,  five 
and  SIX  in  block  fourteen,  City  of  Portland,  Oregon, 
with  the  brick  buildings  thereon,  will  not  be  respon- 
sible or  pay  for  any  materials  or  labor  used,  furnished, 
delivered  or  performed  by  any  person  or  persons,  firm 
or  corporation  whatsoever,  on  said  premises,  or  any 
part  thereof,  or  for  any  construction,  alteration  or  re- 
pairs thereto  or  for  any  liens,  unpaid  bills,  accounts, 
claims,  labor  or  material  contracted  for  or  used  in  the 
alteration,  repairing  or  the  remodification  of  said 
premises  aforesaid,  or  any  part  thereof,  at  any  time  or 
times  whatsoever. 

**Li  witness  whereof,  the  said  Joseph  A.  Strow- 
bridge  Estate  Company,  a  corporation,  pursuant  to  a 
resolution  of  its  board  of  directors,  heretofore 
adopted,  have  caused  this  notice  to  be  signed,  given 
and  posted  by  its  president  and  secretary  and  the  cor- 
porate seal  to  be  affixed  hereto. 

<<Thb  Josbph  a.  STBowBBmoB  Estatb  Co., 

**By  J.  A.  Stbowbridge, 

**  President. 
''  [Seal]  Thb  Josbph  A.  Stbowbbidgb  Estatb  Co., 

**By  A.  B.  Stbowbbidob, 

*  *  Secretary. 
"Dated  June  3,  1912.'' 

The  Market  Company  became  financially  embar- 
rassed, and  was  unable  to  pay  for  the  work  done  or  the 
materials  furnished  in  the  remodeling  of  the  building. 
Plaintiff  Myers  states  that  when  he  was  awarded  the 
contract  he  saw  only  that  part  of  the  specifications 
pertaining  to  the  heating  system  and  was  given  just 
the  two  sheets  containing  the  specifications  therefor. 
The  first  boiler  for  heating  that  Myers  installed  did 
not  comply  with  the  contract  and  was  not  satisfactory. 
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and  he  installed  another.  Myers  finished  his  work 
March  15,  1913,  and  filed  a  notice  of  lien  on  April  3d 
of  that  year.  The  Forth  Company  finished  their 
work  on  Febmary  19, 1913,  and  filed  a  notice  of  their 
lien  on  March  15th  of  that  year.  The  Strowbridge 
Estate  paid  on  account  of  the  work  and  materials 
in  this  building  a  fraction  over  $29,000.  This  amount 
included  three  loans  made  to  the  Market  Company 
aggregating  $16,000.  Defendant  George  E.  Beed 
superintended  the  work  for  the  Market  Company,  and 
the  Strowbridge  Estate  employed  A.  Walkly  to  look 
after  its  interest  in  the  reconstruction  of  the  building, 
pursuant  to  the  stipulation  in  the  lease.  He  was  per- 
sonally present  nearly  all  the  time  during  the  rebuild- 
ing of  the  edifice,  and  the  principal,  if  not  all,  the 
changes  made  in  the  plans  which  occasioned  additional 
expense  and  also  deductions  from  the  original  contract 
price  were  agreed  to  by  contracts  made  at  the  time  or 
settled  after  that  portion  of  the  work  was  done. 

Apfibmbd.    Bbheabino  Dbnibd. 

For  defendant  and  appellant  there  was  a  brief  over 
the  names  of  Mr.  William  W.  Cotton,  Mr.  H.  W.  Strong. 
and  Mr.  J.  A.  Strowbridge,  with  oral  arguments  by  Mr. 
Cotton  and  Mr.  Strong. 

For  plaintiff  and  respondent  there  was  a  brief  and 
an  oral  argument  by  Mr.  W.  J.  Makelim. 

For  defendants  and  respondents  there  was  a  brief 
over  the  names  of  Messrs.  Malarkey,  Seahrook  dk 
Dibble  and  Messrs.  Oiltner  S  SewaU,  with  an  oral 
argument  by  Mr.  Ephraim  B.  Seabrook. 

Mb.  JusnoB  Bban  delivered  the  opinion  of  the  court. 

The  Strowbridge  Estate  in  its  answer  to  the  lien 
claimants  maintains  that  its  property  is  not  subject  to 
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liens  for  the  debts  of  the  Market  Company,  the  lessee, 
for  the  following  reasons : 

'^(1)  The  lien  claimants  knew  of  the  provisions 
of  the  lease  exempting  the  property  from  Uens. 
(2)^  Owner's  property  is  exempted  from  Uens  by  the 
notices  of  nonliability  and  the  knowledge  conveyed 
thereby  to  lien  claimants  prior  to  the  making  of  the 
improvements.  (3)  Lien  claimants  waived  their  right 
to  liens  by  express  contract  to  that  effect.  (4)  No- 
tices of  liens  were  not  filed  within  30  days  alter  the 
completion  of  the  work.'' 

The  reasonable  valne  of  the  work  and  the  right  to 
liens  for  part  of  the  price  agreed  to  be  taken  in  stock 
is  also  in  issue.  It  is  stated  in  the  brief  of  the  learned 
connsel  for  the  defendant  Strowbridge  Estate  as  fol- 
lows: 

*  *  The  legal  effect  of  the  lease  in  this  case  is  to  make 
the  lessee  a  contractor  within  the  meaning  of  the 
mechanic's  lien  law  for  the  alterations  and  repairs 
contemplated  by  the  lease :  Oregon  Lumber  S  Fuel  Co. 
V.  Nolan,  75  Or.  69  (143  Pac.  935).  Thus  the  lessee  will 
be  considered  as  a  contractor  with  the  owner  and  Ihe 
lien  claimants  as  subcontractors  in  considering  the 
rights  of  the  parties  herein." 

This  statement  practically  disposes  of  the  question 
raised  by  the  notice  of  nonliability  posted  on  the  build- 
ing. 

1,  2.  It  is  contended  by  counsel  for  the  Strowbridge 
Estate  that  subcontractors  waived  their  right  to  liens 
for  the  reason  that  they  had  knowledge  of  the  stipula- 
tion made  by  the  Market  Company  in  the  principal 
contract  prior  to  the  time  of  furnishing  materials  or 
performing  labor  upon  the  premises^  and  they  cite 
Hume  V.  Seattle  Dock  Co.,  68  Or.  477  (137  Pac.  752, 
753,  50  L.  E.  A.  (N.  S.)  153) ;  Zanello  v.  Heating  Co., 
70  Or.  69  (139  Pac.  572,  575) ;  Hughes  v.  Lansing,  34 
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Or.  118  (55  Pac.  95,  96,  75  Am,  St.  Eep.  574).  In 
Hume  V.  Seattle  Dock  Co.,  68  Or.  477  (137  Pac.  752, 
753,  50  L.  B.  A.  (N.  S.)  153),  it  was  claimed  that  when 
the  owner  and  bnilder  stipulate  that  no  mechanic's  lien 
shall  be  filed,  such  a  stipulation  binds  the  subcon- 
tractors. In  commenting  upon  the  rule  in  a  few  states 
where  the  subcontractor  is  bound  by  a  nonlien  stipu- 
lation in  the  original  contract,  Mr.  Justice  Eakik  said : 

**By  this  rule  the  laborer  is  not  consulted,  and  he 
must  accept  the  work  under  the  conditions  of  the 
original  contract,  in  the  making  of  which  he  had  no 
voice.  ^  It  was  to  protect  the  workman  against  such 
conditions  that  our  lien  law  was  enacted.  A  lien  is  not 
given  through  the  contractor  by  subrogation,  but  is 
a  direct  and  independent  lien  to  each  claimant  against 
the  property.*' 

The  opinion  is  not  authority  for  the  claim  made.  It 
does  not  go  to  that  extent.  In  Zanello  v.  Heating  Co,, 
70  Or.,  at  page  76  (139  Pac,  at  page  575),  Mr.  Justice 
Bamset  said: 

**The  right  to  a  lien  was  created  by  statute,  and  it 
cannot  be  annulled  by  the  owner's  giving  notice  that  he 
will  not  *  recognize'  such  ri^ht,  or  by  saying,  in  the 
building  contract,  that  he  will  not  be  responsible  for 
the  claims  of  persons  furnishing  material  or  labor  for 
the  building.  A  contractor,  a  subcontractor,  or  a  per- 
son furnishing  labor  or  material  for  a  building  can 
waive  his  right  to  a  lien  by  agreeing  that  he  will  not 
claim  a  Uen,  or  by  assenting  to  a  provision  in  a  con- 
tract stating  that  no  liens  shall  be  claimed  or  filed  upon 
the  building.  But  a  person  furnishing  labor  or  mate- 
rial that  goes  into  a  building  cannot  be  deprived  of  his 
right  to  file  a  lien,  excepting  by  his  contract,  or  by  acts 
on  his  part  constituting  an  estoppel" 

By  Section  7416,  L.  0.  L.,  the  right  to  a  lien  upon  a 
building  is  conditioned  upon  the  labor  or  material  for 
which  the  lien  is  claimed  being  furnished  ^^at  the  in- 
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stance  of  the  owner  of  the  bnilding  •  •  or  his  agent/' 
Where  it  is  provided  in  a  lease  as  a  part  of  the  con- 
sideration thereof  that  the  lessee  shall  make  per- 
manent improvements  which  shall  revert  to  and  be- 
come the  property  of  the  lessor  at  the  termination  of 
the  lease^  the  lessor  thereby  oanses  the  improvement 
to  be  made,  and  the  lessee  becomes  the  agent  of  the 
lessor  in  the  making  of  snch  improvements.  This  sec- 
tion declares  who  shall  be  deemed  such  agent  of  the 
owner.  The  waiver  by  virtue  of  a  stipulation  in  the 
original  contract  that  no  lien  will  be  permitted  implies 
that  there  was  an  assent  to  the  stipulation,  or  an 
agreement  on  the  part  of  the  subcontractor  not  to 
claim  a  lien.  The  Strowbridge  Estate,  the  lessor,  re- 
quired a  deposit  of  $6,000  to  be  made  by  the  Market 
Company  to  indemnify  the  lessor  against  any  lien  the 
lessee  might  cause  or  allow  to  be  placed  on  the  prem- 
ises. This  provision  in  the  original  contract  between 
the  owner,  Strowbridge  Estate,  and  the  Market  Com- 
pany, the  contractor,  seems  to  have  contemplated  that 
work  would  be  done  upon  the  building  and  materials 
furnished  for  which  the  structure  would  be  subject  to 
a  lien.  In  such  cases  a  subcontractor  does  not  waive 
his  lien  by  reason  of  an  agreement  between  the  prin- 
cipal contractor  and  the  owner  to  the  effect  that  liens 
should  not  be  filed  unless  the  subcontractor  assents  or 
agrees  to  be  bound  by  such  stipulation.  Knowledge 
alone  by  a  subcontractor  that  the  original  contractor 
has  waived  his  lien  does  not  constitute  a  waiver  by  a 
subcontractor  of  his  personal  right  to  a  lien  for  his 
work  and  materials  in  the  absence  of  some  agreement 
on  his  part  that  he  will  also  be  bound  by  the  original 
contractor's  waiver:  8t.  Johns  Lhr.  Co.  v.  Pritz,  75 
Or.  286  (146  Pac.  483) ;  Schade  v.  MiUler,  75  Or.  225 
(146  Paa  144) ;  Norton  v.  Clark,  85  Me.  357  (27  Atl. 
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252);  MUes  v.  Coutts,  20  Mont.  47  (49  Paa  393); 
Hume  V.  Seattle  Dock  Co.,  68  Or.  477  (137  Pac.  752, 
753,  50  L.  B.  A.  (N.  S.)  153) ;  Zanello  v.  Heating  Co., 
70  Or.  69  (139  Pac.  572,  575). 

3.  The  Nolan  Case,  which  was  decided  after  the 
present  suit  was  tried  in  the  lower  conrt,  eliminates 
the  question  relating  to  the  posting  of  notices  of  non- 
liability  by  the  owner  of  the  land  under  Section  7419, 
L.  0.  Tmj  and  disposes  of  the  main  part  of  this  contro- 
versy. 

4.  It  is  contended,  however,  that  the  notice  was  in- 
formation to  the  subcontractors  that  the  original  con- 
tractor had  made  a  nonlien  stipulation  with  the  owner. 
The  provisions  for  this  notice  are  intended  to  relieve 
the  owner  of  the  land  upon  which  an  edifice  is  con- 
structed, when  he  has  not  contracted  for  the  improve- 
ment, from  the  liability  of  having  a  lien  attached  to  his 
land:  Oregon  Lvmher  &  Fuel  Co.  v.  Nolan,  75  Or.  69, 
(143  Pac  935,  at  937).  The  posting  of  such  notices 
would  not  prevent  the  lien  upon  the  building  itself  as 
provided  for  in  Section  7416,  L.  0.  L.,  and  a  laborer  or 
materiahnan  might  still  rely  upon  the  structure  as 
security  for  his  pay,  and  by  taking  proper  measures 
have  the  same  sold  and  removed  according  to  the  terms 
of  Section  7417,  L.  0.  L.,  which  is  as  follows : 

**The  land  upon  which  any  building  or  other  im- 
provement as  aforesaid  shall  be  constructed,  together 
with  a  convenient  space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and  occupation 
thereof  (to  be  determined  by  the  judgment  of  the  Cir- 
cuit Court  at  the  time  of  the  foreclosure  of  such  lien), 
shall  also  be  subject  to  the  liens  created  by  this  act, 
if,  at  the  time  the  work  was  commenced  or  the  mate- 
rials for  the  same  had  been  commenced  to  be  furnished, 
the  said  land  belonged  to  the  person  who  caused  said 
building  or  other  improvement  to  be  constructed,  al- 
tered or  repaired ;  but  if  such  person  owned  less  than 
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a  fee-simple  estate  in  such  land,  then  only  his  interest 
therein  shall  be  subject  to  such  lien ;  and  in  case  such 
interest  shall  be  a  leasehold  interest,  and  the  holder 
thereof  shall  have  forfeited  his  rights  thereto,  the  pur- 
chaser of  such  building  or  improvements  and  leasehold 
term,  or  so  much  thereof  as  remains  unexpired  at  any 
sale  under  the  provisions  of  this  act,  shall  be  held  to 
be  the  assi^ee  of  such  leasehold  term,  and  as  such 
shall  be  entitled  to  pay  the  lessor  all  arrears  of  rent  or 
other  money  and  costs  due  under  said  lease,  unless  the 
lessor  shall  have  regained  possession  of  the  said  land 
and  property,  or  obtained  judgment  for  the  possession 
thereof,  prior  to  the  commencement  of  the  construc- 
tion, alteration  or  repair  of  the  building  or  otiier  im- 
provement thereon;  in  which  event,  said  purchaser 
shall  have  the  right  only  to  remove  tiie  building  or 
other  improvement,  withm  thirty  days  after  he  shall 
have  purchased  the  same;  and  tiie  owner  of  the  land 
shall  receive  the  rent  due  him,  payable  out  of  the  pro- 
ceeds of  the  sale,  according  to  the  terms  of  the  lease, 
down  to  tiie  time  of  such  removaL'* 

Therefore,  the  posting  of  the  notices  by  the  Strow- 
bridge  Estate  would  not  affect  the  matter  of  a  waiver 
of  the  lien.  The  notice  in  question  would  not  even  in- 
form the  claimants  that  the  Market  Company,  the  con- 
tractor, had  stipulated  that  no  lien  should  attach  to  the 
premises ;  but,  on  the  other  hand,  if  considered  with  a 
knowledge  of  the  provisions  of  tiie  statute  would  tend 
to  indicate  that  the  owner  of  the  estate  had  made  no 
contract  for  the  improvement. 

5.  As  stated  above,  when  the  respective  contracts 
were  executed  by  Myers  and  the  Forth  Company  two 
or  three  pages  of  the  specifications,  one  set  relating  to 
the  heating  system  and  the  other  to  the  plumbing  work^ 
were  detached  and  given  to  them,  and  those  particular 
pages  were  signed  by  the  respective  subcontractors. 
Their  attention  was  not  particularly  directed  to  the 
clause  inserted  on  the  first  page  of  what  was  desig- 
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nated  in  the  heading  as  '^Specifications''  and  '^Gen- 
eral Remarks/'  to  the  effect  that  the  owner  would  not 
be  responsible  for  the  work.  It  may  have  been  noticed 
in  a  casual  or  general  way.  The  rule  seems  to  be  well 
established  that  where  reference  is  made  in  one  docu- 
ment to  another  xmattached  document  for  a  specific 
purpose  only,  such  other  document  becomes  a  part  of 
the  former  for  such  special  purpose  only.  The  refer- 
ence to  the  Fancher  specifications  in  the  Myers'  and 
Forth  Company's  contracts  can  serve  only  for  the  pur- 
pose of  furnishing  the  plans  and  specifications  for  the 
plumbing  and  Ihe  installation  of  the  heating  system: 
Moremg  v.  Weber,  3  Cal.  App.  14  (84  Pac.  220) ;  Stew- 
art V.  American  Bridge  Co.,  108  Md.  200  (69  Atl.  708) ; 
Yoimg  V.  Borzone,  26  Wash.  4  (66  Pac.  135) ;  Meredith 
V.  Bitter  Root  Co.,  49  Mont.  204  (141  Pac.  643,  648). 
The  covenant  in  the  lease  from  the  Strowbridge  Estate 
to  the  Market  Company  to  the  effect  that  no  lien  would 
be  suffered  to  be  placed  upon  the  premises  was  not 
known  to  the  claimants  until  after  a  large  part  of  their 
work  was  performed  and  materials  furnished.  It  does 
not  appear  that  either  of  these  claimants  assented  to 
the  nonlien  stipulation.  In  Norton  v.  Clark,  85  Me. 
357, 360  (27  Atl.  252),  Mr.  Justice  Embby,  in  comment- 
ing upon  a  similar  stipulation  between  an  owner  and 
a  building  contractor,  said : 

**This  particular  stipulation,  like  all  other  stipu- 
lations, binds  only  those  who  made  it  or  assented  to 
it" 

6.  By  virtue  of  our  statute  a  direct  lien  is  given  to 
every  person  who  shall  furnish  material  and  perform 
labor  in  the  construction,  alteration  or  repair  of  a 
building.  That  lien  is  upon  the  estate  of  the  person 
causing  the  construction,  alteration  or  repair  to  be 
made.    Such  lien  is  a  privilege  or  right  given  to  such 
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persons  for  their  protection,  land  is  based  npon  the 
theory  that  they  have  added  to  the  value  of  the  estate 
with  the  consent  of  the  owner,  and  therefore  such 
estate  is  liable  therefor.  The  fact  that  the  original 
contractor  has  agreed  with  the  owner  to  protect  him 
against  liens  cannot  be  said  to  be  an  agreement,  on 
the  part  of  the  subcontractors,  materialmen  and 
laborers  that  they  will  look  exclusively  to  the  original 
contractor  and  not  to  the  property  for  their  compen- 
sation. The  builder's  main  contract  is  to  the  same 
effect  as  the  nonlien  stipulation,  and,  if  he  fully  com- 
plies therewith,  there  would  be  ordinarily  no  occasion 
for  the  filing  of  a  lien  by  subcontractors,  materialmen 
or  laborers.  His  nonlien  stipulation,  so  far  as  to 
others  than  himself  are  concerned,  is  a  mere  duplicate 
of  his  principal  agreement,  and  subcontractors,  ma- 
terialmen and  laborers  cannot  be  bound  by  such  a 
stipulation,  unless  they  agree  to  the  same.  In  such  a 
case,  as  in  any  contract,  there  must  be  a  meeting  of 
the  minds  of  the  contracting  parties  to  that  effect. 

7.  The  agreement  of  the  subcontractors  to  accept  a 
portion  of  their  compensation  in  preferred  stock  of 
the  Market  Company  to  be  redeemed  within  a  certain 
time  did  not  amount  to  a  waiver  of  their  right  to  a  lien 
to  that  extent,  as  the  stock  was  never  delivered  or 
tendered  as  security  or  payment  to  them:  McMurraj 
V.  Brotm,  91  U-  S.  257  (23  L.  Ed.  321) ;  Springer  Land 
Assn.  V.  Ford,  168  U.  S.  513  (42  L.  Ed.  562, 18  Sup.  Ct. 
Bep.  170).  The  claimants  did  not  waive  their  right 
to  a  lien  on  the  premises. 

From  a  reading  of  the  800  pages  of  typewritten 
testimony  and  an  examination  of  the  several  contracts 
and  exhibits  in  the  case  we  find  that  each  of  the  lien 
claimants  filed  a  notice  of  lien  within  the  statutory 
time,  and  that  the  work  was  performed  and  the  ma- 
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terials  furnished  in  accordance  with  the  contract  and 
the  changes  made  therein  hy  agreement.  During  all 
the  time  of  the  performance  of  the  work  and  the 
furnishing  of  the  materials  involved  herein  the  recon- 
struction of  the  building  was  superintended  on  the 
part  of  the  Market  Company  by  George  E.  Beed,  a 
competent  person,  and  in  behalf  of  the  Strowbridge 
Estate  by  Mr.  A.  Walkly,  an  experienced  builder,  who 
was  employed  by  it  for  that  purpose  pursuant  to  the 
terms  of  the  original  contract  between  it  and  the 
Market  Company.  Many  of  the  questions  as  to  the 
compensation  arising  on  account  of  the  modifications 
in  the  plans  and  specifications  and  the  agreed  de- 
partures therefrom  were  settled  and  adjusted  by  the 
parties  through  the  instrumentality  of  the  superin- 
tendents, and  such  supervision  indicates  that  the 
materials  furnished  were  in  accordance  with  the  agree- 
ment therefor.  It  is  plain  that  the  remodeling  of  the 
building  was  proposed  to  be  made  at  too  small  a  cost, 
and  that  the  best  materials  were  not  at  first  specified. 
This  no  doubt  necessitated  many  changes,  and  it  may 
be  that  the  modifications  resulted  in  some  incongruity 
or  kind  of  patchwork,  but  we  find  from  the  evidence 
that  the  work  was  done  by  the  lien  claimants  according 
to  their  contracts,  and  that  the  amounts  allowed  are 
reasonable. 

The  decree  of  the  lower  court  will  therefore  be 
affirmed.  Affibmbd.    Bbhbabikq  Denied. 

Mb.  Chief  Justice  Moobb,  Mb.  Justiob  HARitT^  and 
Mb.  Jubxiob  Benson  concur. 
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STATE  IX  Ebl.  v.  EVANS. 

(160  Pae.  140.) 

Sdioela  and  8die<il  IMftilcta— Annemtlon  of  Dlftctct— Void  Order 
Calling  Election. 

1.  An  order  calling  an  election  on  the  qneition  of  whether  a  echool 
district  be  annexed  to  a  high  echool  dii^ct  ie  Toid  for  legal  fraud 
and  lack  of  jurisdiction  if  the  district  boundary  board  had  no  in- 
formation concerning  the  number  of  legal  yoters  in  the  echool  dis- 
trict except  the  statements  found  in  the  petition  and  remonstrance, 
and  later  developments  reveal  that  the  petition  did  not  eontain  the 
names  of  the  necessary  one  third  of  the  legal  voters. 

Quo  Warraato— AboUtton  of  Bemedy— fiubetltiitloiL 

2.  By  Section  303,  L.  0.  L.,  the  writ  of  quo  warranto  and  informa* 
tion  in  the  nature  of  quo  warranto  have  been  abolished,  but  only  the 
forms  have  been  done  away  with,  as  the  remedies  obtainable  there- 
under are  still  availaBle  by  an  action  at  law,  proseeuted  in  the  name 
of  the  state  under  the  authority  of  Section  300. 

[As  to  contrast  between  election  contest  and  (pio  warranto  pro- 
ceedings, see  note  in  Ann.  Oas.  10130,  161.] 

Schools   and  School  Dlstrict»—Oonsolidation--Legalitj— Burden   of 
Proof. 

8.  In  a  statutory  action  in  the  nature  of  giio  warranto  requiring 
a  district  boundary  board  to  show  by  what  authority  they  a^ted  in 
consolidating  a  school  district  with  a  union  high  school  district,  plain- 
tiffs alleging  the  annexation  was  illegal  because  the  reouisite  num- 
ber of  voters  did  not  sign  the  petition  for  an  election  on  tne  question, 
defendants  must  allege  all  the  facts  necessary  to  show  that  the  school 
district  was  legally  annexed;  the  burden  of  proof  resting  upon  them 
to  diow  that  the  two  districts  were  legally  consolidated. 

Scboolf    and    Schoid    Districta— Oonsolidation— Petttionr— Btoctton-* 
Statute. 

4.  Under  Section  4194,  L.  0.  L.,  relative  to  elections  to  unite 
school  districts  for  high  school  purposes,  an  election  on  the  question 
of  whether  a  school  district  be  annexed  to  a  union  high  school  dis- 
trict was  void,  and  the  attempted  annexation  came  to  naught,  unless 
the  petition  for  the  election  from  the  school  district  was  signed  by 
not  less  than  one  third  of  the  legal  voters,  the  petition  being  jurisdic- 
tionU  and  no  petition  at  all  unless  in  conformity  with  the  statute. 

Evidence— Presnmptioii— Doing  of  Prior  Act 

5.  When  the  legality  of  a  subsequent  act  depends  upon  the  doing 
of  a  prior  act,  proof  of  the  performance  of  the  subsequent  act  may 
carry  witii  it,  until  the  contrary  is  shown,  the  presumption  that  the 
prior  act  was  correctly  done,  the  rule  of  presumption  being  not  neces- 
sarily conclusive. 
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Schools  aad  Sdiool  Distilcts— Consolldatioii— AtUek  bj  Qao  War* 
raato— Bvldeneo  Dehors  the  Becord. 

6.  In  quo  warranto  against  a  diitriet  boundary  board  demanding 
that  it  ehow  by  what  authority  it  ordered  the  consolidation  of  a 
echool  and  a  Mgh  school  district,  complainants  claiming  that  the 
annexation  of  the  school  district  was  not  legal  because  the  petition 
for  the  election  on  the  question  was  not  signed  by  the  requisite  num- 
ber of  voters,  complainants  could  oifer  evidence  dehors  the  record 
that  the  petition  was  not  signed  by  the  requisite  number,  the  petition 
and  order  for  election  not  of  themselves  proving  the  sufficiency  of 
the  petition. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Habbis. 

This  is  an  action  by  the  state  on  the  relation  of 
School  District  No.  25,  and  others,  against  J.  Ward 
Evans  and  others.    The  following  are  the  facts : 

Petitions  were  circulated  in  seven  school  districts 
of  the  third  class  and  numbered  35,  36,  39,  41,  43,  48 
and  50,  asking  the  district  boundary  board  to  call  an 
election  to  unite  them  for  high  school  purposes.  The 
petition  for  district  No.  36  and  one  circulated  in  dis- 
trict No.  50  were  not  signed  by  one  third  of  the  legal 
voters,  and  for  that  reason  they  were  not  sujBScient  to 
authorize  the  holding  of  an  election  in  those  two  dis- 
tricts. Having  received  all  the  petitions  from  the 
seven  school  districts,  the  district  boundary  board 
ordered  the  holding  of  an  election  and  caused  a  notice 
to  be  sent  to  the  chairman  of  the  board  of  school 
directors  for  each  district,  except  districts  36  and  50, 
directing  that  the  election  be  held.  Notices  that  the 
election  would  be  held  for  the  purpose  of  uniting  dis- 
tricts 35,  39,  41,  43  and  48  were  duly  posted  in  each 
of  those  districts  and  at  the  election,  which  was  held 
in  the  five  districts,  a  majority  voted  for  a  union  high 
school  district.  Having  canvassed  the  votes  the  dis- 
trict boundary  board  declared  on  September  1,  1914, 
that  districts  35, 39, 41, 43  and  48  were  duly  united  for 
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high  school  purposes  under  the  name  of  Union  High 
School  District  No.  1.  The  chairmen  of  the  five  school 
district  boards,  who  by  force  of  law  became  the  direc- 
tors of  the  union  high  school  district,  organized  as 
directors  of  the  union  high  school  by  electing  J.  Ward 
Evans  as  ohairman  and  F.  N.  Lasley  as  clerk.  A 
union  high  school  was  opened  on  September  28,  1914^ 
and  afterward  a  union  high  school  building  was  con- 
structed at  an  expense  of  about  $9,000. 

During  September,  1914,  but  after  the  middle  of  the 
month,  a  petition  was  circulated  in  school  district 
No.  25,  a  district  of  the  third  class,  asking  the  district 
boundary  board  to  direct  that  an  election  be  held  on 
November  7,  1914,  for  the  purpose  of  uniting  that 
sdiool  district  with  union  high  school  district  No.  1. 
The  names  of  15  persons  were  signed  to  the  petition 
which  was  circulated  in  school  district  No.  25.  A  sim- 
ilar  petition  for  the  annexation  of  school  district  No. 
25  was  also  circulated  in  the  territory  embraced  within 
the  boundaries  of  the  union  high  school  district.  Act- 
ing upon  these  two  petitions,  the  district  boundary 
board  on  October  26,  1914,  ordered  that  an  election  be 
held  on  November  7, 1914,  to  decide  whether  school  dis- 
trict No.  25  should  be  annexed  to  union  high  school 
district  No.  1.  Before  making  the  order  of  October  26,. 
1914,  the  district  boundary  board  received  a  writing 
which  will  be  called  a  remonstrance.  After  reciting 
that  they  had  signed  the  petition  for  the  annexation 
of  school  district  No.  25  on  account  of  a  misunder- 
standing of  the  facts  and  praying  **that  no  further 
action  be  taken  upon  said  petition,"  the  remonstrance 
is  signed  by  8  persons  who  had  signed  the  petition 
which  had  been  circulated  in  school  district  No.  25  for 
the  annexation  of  the  territory  to  the  union  high  school 
difltriot    Appended  to  the  remonstrance  was  a  writing^ 
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which,  after  confirming  the  recitals  in  the  remon* 
strance  and  requesting  *  *•  that  no  proceedings  be  taken 
compelling  the  joinder  of  said  school  district  No.  2& 
with  said  nnion  high  school  district  No.  1,'*  was  signed 
by  37  persons  who  represented  themselves  to  be  **  legal 
voters  of  school  district  No.  25. '^  The  remonstrance 
was  overmled  by  the  district  boundary  board  and  no 
attempt  was  made  to  review  its  decision.  The  elec- 
tion was  held  on  November  7, 1914,  pursuant  to  notice 
and  the  order  of  the  district  boundary  board.  In  the^ 
union  high  school  district,  29  voted  for  and  2  voted 
against  annexation,  while  in  school  district  No.  25,  4 
votes  were  cast  for  and  16  given  against  consolidation. 
After  canvassing  the  votes  the  district  boundary  board 
declared  that  school  district  No.  25  and  union  high 
school  district  No.  1  **were  legally  united  for  high 
school  purposes."  The  chairman  of  the  school  board 
of  school  district  No.  25  refused  to  act  as  a  director  of 
the  union  high  school  district.  Claiming  to  be  the 
officers  of  union  high  school  district  No.  1  and  assert- 
ing that  school  district  No.  25  is  included  within  union 
high  school  district  No.  1,  all  the  defendants  except 
E.  D.  Chamberlain  levied  a  tax  on  November  14, 1914,. 
on  all  the  taxable  property  within  the  union  high  school! 
district  including  district  No.  25.  Afterward,  on  Feb- 
ruary 6,  1915,  this  action,  which  is  the  statutory  sub- 
stitute for  the  writ  of  quo  warranto  as  well  as  for  the- 
proceeding  by  information  in  the  nature  of  quo  war- 
ranto, was  commenced  by  the  relators  who  as  legal 
voters  and  taxpayers  of  school  district  No.  25  demand 
that  the  defendants  be  required  to  show  by  what  au- 
thority they  have  acted,  and  that  the  pretended  con- 
solidation of  school  district  No.  25  with  union  high 
school  district  No.  1  be  dissolved.    The   trial   court 

ruled  that  no  question  could  be  raised  against  the  valid- 
nor.— 4 
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ity  of  the  election  which  was  held  on  August  25th  when 
the  five  school  districts  voted  to  consolidate  for  union 
high  school  purposes,  for  the  reason  that  the  relators 
did  not  reside  in  or  pay  taxes  on  any  property  within 
any  of  these  five  districts.  The  court  found  from  the 
evidence  that  there  were  41  legal  voters  qualified  to 
vote  at  school  elections  in  school  district  No.  25,  and 
that  there  were  **11  other  legal  voters  of  the  State  of 
Oregon  who  had  not  the  property  qualifications  neces- 
sary to  entitle  them  to  vote  at  school  elections'';  that 
the  name  of  H.  Henriksen  and  E.  Bourgeois  should  be 
stricken  from  the  petition  which  was  circulated  in 
school  district  No.  25,  because  the  former  was  not  a 
legal  voter,  and  the  latter  neither  signed  nor  author- 
ized her  name  to  be  signed  to  the  petition;  that  the 
petition  circulated  in  school  district  No.  25  was  not 
signed  by  one  third  of  the  legal  voters  and  oonse- 
-quently  was  not  suflSdent  to  confer  jurisdiction,  and 
that  therefore  school  district  No.  25  is  not  a  part  of  the 
union  high  school  district.  A  judgment  was  rendered 
for  the  relators  in  conformity  with  the  findings  made 
by  the  court,  and  the  defendants  appealed. 

Affibmbd.    Bbheabiho  Dbnibd. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  d  Dibble,  with  an  oral 
argument  by  Mr.  Ephraim  B.  Seabrook. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  M.  Haddock. 

Mb.  JusnoB  Habbis  delivered  the  opinion  of  the 
<M}urt. 

The  relators  allege  that  union  high  school  district 
^0.  1  does  not  legally  exist,  for  the  reason  that  the 
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petitions  asked  for  the  consolidation  of  seven  school 
districts  while  the  election  was  called  to  nnite  five  dis- 
tricts. The  defendants  say  that  the  relators  cannot 
question  the  legality  of  the  original  organization  of 
the  high  school  district,  because  all  of  the  relators  re- 
side in  school  district  No.  25  and  none  of  them  pay 
taxes  on  property  in  any  of  the  five  school  districts 
which  were  united  by  the  original  organization  of  the 
high  school  district.  An  examination  of  this  phase  of 
the  controversy  between  the  parties  will  not  be  neces- 
sary, because  of  the  conclusions  reached  upon  another 
branch  of  the  case,  and  we  shall  therefore  assume, 
without  deciding,  that  as  a  result  of  the  election  which 
was  held  on  August  25,  1914,  the  five  school  districts, 
numbered  35,  39,  41,  43  and  48,  were  legally  consoli- 
dated as  union  high  school  district  No.  1. 

The  relators  have  challenged  the  defendants  to  show 
any  right  or  authority  for  treating  school  district  No. 
25  as  a  part  of  union  high  school  district  No.  1;  the 
defendants  justify  their  acts  by  alleging  that  school 
district  No.  25  was  legally  annexed  to  the  high  school 
district  by  an  election  which  was  ordered  and  held 
after  the  district  boundary  board  had  received  a  peti- 
tion for  annexation  from  the  high  school  district  and  a 
similar  petition  from  school  district  No.  25  signed  by 
more  than  one  third  of  the  ^^30  legal  voters  qualified 
to  vote  at  school  elections  in  said  district,  and  more 
than  one  third  of  said  legal  qualified  voters  of  said 
school  district  No.  25,  to  wit,  14  thereof.*'  The  rela- 
tors reply  by  saying  that  the  petition  from  school  dis- 
trict No.  25  was  only  signed  by  13  legal  voters,  because 
£.  Bourgeois  neither  signed  nor  authorized  her  name 
to  be  signed  to  the  petition  and  H.  Henriksen  was  not 
a  legal  voter;  and  **that  the  number  of  legal  voters  of 
said  district  is  now  and  was  at  all  times  herein  re- 
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ferred  to  far  more  than  three  times  the  nmnber  of 
legal  voters  who  signed  said  petition. '^  The  defend- 
ants allege  and  the  relators  deny  that  the  petition  from 
school  district  No.  25  contained  one  third  of  the  legal 
voters  in  that  district.  As  a  part  of  their  case,  and 
almost  at  the  very  beginning  of  the  trial,  the  defend- 
ants, in  order  **to  show  the  number  of  legal  voters  in 
the  district  prima  facie/'  offered,  and  the  court  re- 
ceived in  evidence,  an  annual  report  for  the  year  end- 
ing the  third  Monday  in  June,  1914,  prepared  by  the 
clerk  of  school  district  No.  25,  filed  with  the  county 
school  superintendent  on  July  15,  1914,  showing  the 
**  number  of  legal  voters  for  school  purposes  in  district 
at  time  of  mating  this  reporf  to  be  30.  The  relators 
met  the  ^^ prima  facie"  case  of  the  defendants  by  offer- 
ing parol  evidence  that  H.  Henriksen  was  not  a  legal 
voter,  that  E.  Bourgeois  did  not  sign  nor  authorize 
her  name  to  be  signed  to  the  petition,  and  that  there 
were  41  legal  voters  in  school  district  No.  25  when  the 
petition  was  filed  with  the  district  boundary  board. 
The  defendants  are  now  arguing  that  when  the  dis- 
trict boundary  board  ordered  the  election,  that  tribunal 
necessarily  found  the  fact  to  be  that  the  petition  was 
signed  by  a  sufficient  number  of  legal  voters ;  that  parol 
evidence  is  not  admissible  in  a  quo  warranto  proceed- 
ing, except  where  fraud  is  alleged,  to  show  the  fact 
to  be  that  a  petition  is  not  signed  by  a  sufficient  number 
of  legal  voters ;  that  while  this  proceeding  may  be  ^  *  a 
direct  attack  on  the  record  sustaining  the  organiza- 
tion, it  is  a  collateral  attack  upon  a  finding  of  fact,'^ 
and  hence  the  fact  f oxmd  by  the  district  boundary  board 
is  conclusive  here,  and  therefore  parol  evidence  was 
not  admissible  to  impeach  that  finding  unless  it  is 
tainted  with  fraud. 
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1.  Before  undertaking  to  determine  the  question 
raised  by  the  appellants,  it  may  be  helpfnl  to  make 
8ome  further  explanation  of  the  record.  The  petition 
from  school  district  No.  25  does  not  recite  that  it  was 
signed  by  one  third  of  the  legal  voters,  and  the  accom- 
panying certificate  of  the  chairman  and  clerk  only  cer- 
tifies that  the  petition  *' contains  the  legal  voters,  at 
school  elections  of  this  district,  to  the  best  of  my 
knowledge  and  belief.'*  The  district  boundary  board 
did  not  make  an  express  finding  that  the  petition  was 
in  fact  signed  by  one  third  of  the  legal  voters,  nor  is 
it  shown  or  even  claimed  that  the  board  had  any  evi- 
dence of  the  number  of  legal  voters  except  the  petition 
and  the  reiponstrance ;  and  those  two  papers,  when 
taken  alone  without  further  information,  warned  the 
board  that  the  petition  might  not  contain  one  third  of 
the  legal  voters,  and  consequently,  in  the  language  of 
State  V.  Woods,  233  Mo.  357  (135  S.  W.  932),  an  order 
calling  an  election  would  be  ^*void  for  legal  fraud  and 
lack  of  jurisdiction**  if  the  board  had  no  information 
concerning  the  number  of  legal  voters  except  the  state- 
ments found  in  the  petition  and  remonstrance  and 
later  developments  revealed  that  the  petition  did  not 
contain  the  names  of  one  third  of  the  legal  voters. 

2.  The  writ  of  quo  warranto  and  information  in  the 
nature  of  quo  warranto  have  been  abolished  by  statute, 
and  yet  only  the  forms  have  been  done  away  with,  be- 
cause the  remedies  which  were  obtainable  under  those 
forms  are  still  available  by  an  action  at  law  which  is 
prosecuted  in  the  mode  prescribed  by  legislative  enact- 
ment :  Section  363,  L.  0.  L. ;  State  ex  rel.  v.  Cook,  39 
Or.  377  (65  Pac  89) ;  In  re  State  v.  MUlis,  61  Or.  245 
(119  Pac.  763).  Authority  for  the  maintenance  of  this 
action  is  found  in  Section  366,  L.  0.  L.|  where  it  is 
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provided  that  an  action  at  law  may  be  maintained  in 
the  name  of  the  state : 

**1.  When  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold,  or  exercise  any  public  oflBce,  civil  or 
military,  or  any  franchise  within  this  state,  or  any 
office  in  a  corporation  either  public  or  private,  created 
or  formed  by  or  under  the  authority  of  this  state. 
•  •  3.  When  any  association  or  number  of  persons 
act  within  this  state,  as  a  corporation,  without  being 
duly  incorporated.'^ 

3.  The  defendants  are  asserting  that  school  district 
No.  25  is  a  part  of  the  union  high  school  district,  and 
before  they  can  successfully  meet  the  attack  made  by 
the  complaint  in  this  action  they  must  allege  all  the 
facts  necessary  to  show  that  school  district  No.  25  was 
legally  annexed  to  the  union  high  school  district:  32 
Cyc.  1453 ;  High,  Extra.  Leg.  Eem.  (3  ed.),  §  712.  And 
the  burden  of  proof  rests  upon  the  defendants  to  show 
that  the  two  districts  were  legally  consolidated :  State 
ex  rel.  v.  Port  of  TUlamook,  62  Or.  332,  336  (124  Pac. 
637,  Ann.  Cas.  1914C,  483);  People  v.  Karr,  244  HI.. 
374  (91  N.  E.  485) ;  People  v.  Baldridge,  267  111.  190 
(108  N.  E.  49) ;  People  v.  McDonald,  264  111.  514  (106 
N.  E.  501,  Ann.  Cas.  1915C,  31) ;  10  Ency.  of  Ev.  454. 

4,  5.  The  election  was  void,  and  the  attempted  an- 
nexation comes  to  naught  unless  the  petition  from 
school  district  No.  25  was  signed  by  *'not  less  than 
one  third  of  the  legal  voters'*:  Section  4194,  L.  0.  L. 
The  petition  is  jurisdictional,  and  imless  it  is  signed  by 
*'not  less  than  one  third  of  the  legal  voters,"  it  is  in 
legal  contemplation  no  petition  at  all,  and  consequencly 
an  order  calling  an  election  on  a  petition  which  does 
not  contain  the  required  number  of  signers  is  like 
an  order  calling  an  election  without  any  petition.  The 
appellants  argue,  however,  that  the  petition  and  the 
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order  for  the  election  of  themselves  prove  the  suffi- 
ciency of  the  former,  because  the  latter  necessarily 
implies  that  the  board  found  the  fact  to  be  that  the  peti- 
tion was  signed  by  the  required  number  of  legal  voters ; 
and  that  while  a  qtu>  warranto  proceeding  is  a  direct 
assault  on  whatever  may  be  written  in  the  record,  it 
is  nevertheless  a  collateral  attack  on  the  finding  of 
fact  which  is  implied  from  the  order  for  the  election. 
It  is  true  that  when  the  legality  of  a  subsequent  act 
depends  upon  the  doing  of  a  prior  act,  proof  of  the 
performance  of  the  subsequent  act  may  carry  with  it, 
until  the  contrary  is  shown,  the  presumption  that  the 
prior  act  was  correctly  done:  State  v.  Port  of  Tilla- 
mook, 62  Or.  332,  339  (124  Pac.  637,  Ann.  Gas.  19140, 
483) ;  Anderson  v.  Stayton  State  Bank,  post,  p.  357 
(159  Pac.  1033) ;  Brownell  v.  Palmer,  22  Oonn.  107;  9 
Ency.  of  Ev.  953.  But  this  rule  of  presumption  is  not 
necessarily  conclusive,  and  does  not  always  bar  the 
doors  to  truth  when  the  truth  is  different  from  the  pre- 
sumption, for,  as  was  said  in  Knox  County  v.  Ninth 
National  Bank,  147  U.  S.  91  (37  L.  Ed.  93, 13  Sup.  Ot 
Eep.  267) : 

'  *  There  is  a  marked  difference  between  an  omission 
to  prove  one  step  in  a  prescribed  course  of  proceeding 
and  evidence  that  such  step  was  not  taken.'* 

6.  This  action  was  commenced  for  the  express  pur- 
pose of  showing  that  school  district  No.  25  was  not 
legally  annexed,  and  the  single  result  sought  to  be 
accomplished  is  the  annulment  of  an  order  without 
which  the  annexation  is  void,  and  therefore  a  direct 
attack  is  being  made  upon  the  order :  Morrill  v.  Mor- 
rill, 20  Or.  96, 101  (25  Pac  362,  23  Am.  St.  Eep.  95,  11 
L.  R.  A.  155).  Actions  involving  questions  like  the  one 
presented  here  have  been  referred  to  or  treated  by 
this  court  as  direct  attacks :  State  v.  Port  of  TiUamook, 
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62  Or.  332,  337  (124  Pao.  637,  Ann.  Cas.  1914C,  483) ; 
Splonskofsky  y.  Minto,  62  Or.  560,  571  (126  Pac.  15) ; 
Bennett  Trust  Co.  v.  Sengstacken,  58  Or.  333,  352  (113 
Pac.  863) ;  School  Dist.  v.  School  Dist.,  34  Or.  97,  99 
(55  Pac.  98).  See,  also,  Tyree  v.  Crystal  Dist.  Imp. 
Co.,  64  Or.  251  (126  Pac.  605).  The  same  result  has 
been  reached  in  other  jurisdictions :  People  v.  Barber, 
265  111.  316  (106  N.  E.  798) ;  People  v.  Peoria,  166  111. 
517  (46  N.  E.  1075) ;  People  v.  McDonald,  264  HI. 
514  (106  N.  E.  501,  Ann.  Cas.  1915C,  31) ;  State  v. 
Woods,  233  Mo.  357  (135  S.  W.  932).  Since  this 
action  is  a  direct  attack  upon  the  right  to  make  the 
order,  those  who  prosecute  the  attack  can  show  that 
jurisdiction  never  attached,  and  for  the  purpose  of 
showing  the  truth  may  offer  evidence  dehors  the 
record :  People  v.  McDonald,  264  111.  514  (106  N.  E.  501, 
Ann.  Cas.  1915C,  31) ;  People  v.  Stratton,  33  Colo.  464 
(81  Pac.  245) ;  Kamp  v.  People,  141  HI.  9  (30  N.  E.  680, 
33  Am.  St.  Eep.  270) ;  State  v.  Clark,  75  Neb.  620  (106 
N.  W.  971) ;  Territory  v.  Armstrong,  6  Dak.  226  (50 
N.  W.  832) ;  State  v.  Independent  School  Dist.  of  Car- 
hondale,  29  Iowa,  264 ;  32  Cyc.  1461 ;  2  Spelling,  Inj. 
(2  ed.),  §  1800. 

The  district  boundary  board  is  not  a  court  of  record, 
but  at  the  most  it  is  only  an  inferior  tribunal  with 
special  and  limited  powers;  the  statute  which  pre- 
scribes the  procedure  for  annexing  territory  to  a  union 
high  school  district  does  not  expressly  provide  for  a 
hearing  on  the  petition,  and  makes  no  mention  of  an 
appeal  from  an  order  for  an  election,  so  that  there  is 
no  room  to  claim  that  another  adequate  remedy  besides 
quo  warranto  is  available;  and  the  attack  made  here 
strikes  at  the  right  of  the  board  to  act  at  all  and  not 
at  the  correctness  or  wisdom  of  a  decision  which  the 
board  has  made  after  jurisdiction  is  indubitably  con- 
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ferred.  These  featnres  readily  distinguish  the  in- 
stant case  from  authorities  relied  upon  by  defendants 
like  State  v.  Briggs,  45  Or.  366  (77  Pac  750,  78  Pao. 
361,  2  Ann.  Cas.  424) ;  State  v.  Port  of  Bay  City,  64 
Or.  139  (129  Pac.  496) ;  Stettler  v.  O'Hara,  69  Or.  519 
(139  Pac.  743,  Ann.  Cas.  1916A,  217) ;  LomsviUe  Co.  v. 
Oarrett,  231 U.  S.  298  (58  L.  Ed.  229,  34  Sup.  Ct.  Rep. 
48) ;  State  v.  Houser,  122  Wis.  534  (100  N.  W.  964) ; 
Chicago  Co.  v.  Babcock,  204  U.  S.  585  (51  L.  Ed.  636, 
27  Sup.  Ot.  Eep.  326) ;  Rate  Cases,  234  U.  S.  476  (58 
L.  Ed.  1408,  34  Sup.  Ct.  Eep.  986) ;  Bridge  Co.  v. 
United  States,  216  U.  S.  177  (54  L.  Ed.  435, 30  Sup.  Ct. 
Eep.  356) ;  HoweU  v.  Howell,  151  N.  C.  575  (66  S.  E. 
571) ;  People  v.  Waite,  213  Dl.  421  (72  N.  E.  1087). 
See,  also,  GiU  y.  Commissioners,  160  N.  C.  176  (76 
S.  E.  203,  43  L.  E.  A.  (N.  S.)  293),  for  an  explanation 
of  HoweU  V.  HoweU,  151  N.  C.  575  (66  S.  E.  571),  and 
32  Cyc.  1425,  for  a  statement  of  the  holding  in  People 
V.  Waite,  213  Dl.  421  (72  N.  E.  1087).  Quite  a  differ- 
ent question  is  presented  when  an  assault  is  made 
upon  an  order  or  judgment  or  a  court  of  record,  or 
where  another  complete  remedy  is  available,  or  when 
the  attack  is  against  the  wisdom  of  a  finding  made  by 
an  ofScer  or  tribunal  after  jurisdiction  has  actually  at- 
tached. Here  the  complainants  strike  directly  against 
the  right  to  make  the  order  claiming  that  jurisdiction 
was  never  conferred;  and  they  can  go  behind  the 
record  and  show  the  truth.    The  judgment  is  affirmed. 

Affibmbd.    Ebhbabino  Dbnibd. 

Mb.  Chibf  Jxtbtiob  Moobb,  Mb.  Jitstiob  Bbnson  and 
Mb.  JusiiaB  Bubnbit  concur. 
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Motioii  to  dinniM  appeal  denied  September  tl,  1915w 
Aifiied  on  the  meritt  September  14,  modified  October  17,  rebaaiing 

dmded  November  27, 1{^16. 

ST.  MARTIN  V.  HENDEBSHOTT.* 

(151  Pae.  706;  160  Pae.  878.) 

AVPiil  uid  Error— Becord  on  Appeal— Tranaeilpl  of  Bfldenoa 

1.  An  appeal  will  not  be  diemissed  in  an  eqnity  eaae,  although  tho 
transcript  of  the  testimony  ie  not  sent  np,  since  the  question  of  the 
iuffidency  of  the  complaint  may  nerertheless  be  considered. 

Appeal  and  Error— Becord  on  Appeal— Time  of  Filing. 

2.  Although  an  abstract  on  appeal  was  not  filed  within  the  time 
allowed  by  law,  the  appeal  would  not  be  dismissed  where  the  appel- 
lant showed  no  disposition  to  delay  the  hearing. 

Appeal  and  Error— Beriew-Bfatten  Beriewable. 

3.  On  motion  to  dismiss  an  appeal,  the  objection  that  the  tran- 
script and  abstract  do  not  intelligibly  present  any  question  to  be 
decided  will  not  be  considered. 

ON  THE  MERITS. 

Deatli— Presumption  of  Death  from  Absence— Statute. 

4.  By  Section  799,  subdiyision  26,  L.  O.  L.,  there  is  a  presumption 
that  a  person,  not  heard  from  by  his  acquaintances  or  any  members 
of  his  family  for  more  than  seven  years,  is  dead. 

[As  to  presumption  of  death,  see  notes  in  91  Am.  Doe.  626;  92 
Am.  Doe.  704;  46  Am.  Bep.  761;  104  Am.  St.  Bep.  198.] 

Tenancy  In  Common— Adyene  Posseasion— Suflldency  of  Evidenoe. 

5.  In  suit  between  cotenants,  to  set  aside  a  decree  and  to  partition 
real  property,  evidence  held  insufficient  to  substantiate  defendants' 
allegation  of  title  by  adverse  possession  with  the  degree  of  oertainty 
required  between  tenants  in  common. 

Tenancy  In  Common— PoMeiflon  of  Cotenant— Preanmption. 

6.  Possession  by  one  tenant  in  common  is  presumed  to  have  been 
in  the  interest  of  all  others. 

Limitation  of  Actions— Statute  of  Limitations— Six-year  Claim. 

7.  In  an  action  between  cotenants  to  set  aside  a  decree  affecting 
plaintiff,  and  to  partition  real  property,  where  defendants  claimed 
for  half  the  taxes  admitted  to  have  been  paid  by  them,  the  allowance, 
as  an  of^et  to  plaintiff,  of  half  the  sum  of  $250  expended  by  her  in 
securing  patent  for  the  land  more  than  six  years  before,  was  error; 
the  statute  of  limitations  as  to  soeh  claims  having  run  before  suit 

instituted. 


*The  question  of  presumption  of  death  from  seven  years^  absence 
is  discussed  in  notes  in  2  K  B.  A.  (N.  a)  809;  28  L.  B.  A.  (N.  a) 
178;  L.  B.  A.  1915B,  729.  Beportie. 
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Partitloii— Improy«menti. 

8.  In  suit  between  eotenants  to  partition  real  property,  plaintiif, 
irlio  made  improvementt  on  the  land,  building  an  addition  to  the 
hon«e,  whieh  waa  bnmed,  eonld  derive  no  benefit  therefrom. 

Partition— 'ImpioYenieiitfl. 

9.  In  loit  between  eotenants  to  partition  the  land,  no  aUowaneo 
wiU  be  made  plaintiff  for  trivial  improvements. 

From  Marion:  William  Galloway,  Judge. 

This  is  a  stiit  by  Margaret  St.  Martin  against 
William  M.  Hendershott,  libbie  E.  Hendershott  and 
Napoleon  Leganlt,  in  which  the  plaintiff  obtained  a 
decree  and  defendants  appeal  Plaintiff  now  moves  to 
dismiss  the  appeal  Motion  Dbkied. 

Mr.  John  Bayne  and  Messrs.  Richards  (&  Richards, 
for  the  motion. 

Mr.  Horace  B.  Nicholas,  Mr.  W.  C.  Nicholas  and 
Mr.  R.  W.  Nicholas,  contra. 

In  Banc.  Mr.  Justiob  Ejakin  delivered  the  opinion 
of  the  conrt 

The  plaintiff  moves  to  dismiss  the  appeal  for  the 
reasons:  (1)  That  the  record  shows  that  this  appeal  is 
from  a  decree,  and  the  testimony,  depositions  and  other 
papers  containing  the  evidence,  etc.,  do  not  accompany 
the  transcript;  (2)  that  the  defendants  failed  to  file 
their  abstract  within  20  days  from  the  filing  of  the 
transcript  as  required  by  the  rules  of  this  court;  and 
(3)  the  transcript  and  abstract  do  not  intelligibly  pre- 
sent any  question  to  be  decided  by  the  court. 

1.  The  transcript  in  this  case  consists  of  certified 
copies  of  the  decree,  notice  of  appeal  and  undertaking. 
This  is  just  such  a  transcript  as  is  prescribed  by  Sec- 
tion 554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  p.  618, 
and  is  sufficient  to  give  the  court  jurisdiction;  but  in 
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equity  oases  the  transcript  of  the  testimony  must  ac- 
company the  transcript.  This  question  of  dismissing 
an  appeal  for  the  reason  that  it  was  not  accompanied 
by  the  testimony  was  before  this  court  in  NecU  v. 
Roach,  61  Or.  513  (107  Pac.  475),  and  the  court  said: 

**When  an  appeal  from  a  decree  in  a  suit  in  equity 
which  is  to  be  tried  anew  on  the  testimony,  and  no 
transcript  thereof  has  been  sent  up,  the  only  question 
that  can  be  considered  is:  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  suitf  Howe  v. 
Patterson,  5  Or.  353;  Wyatt  v.  Wyatt,  31  Or.  531  (49 
Pac.  855) ;  Morrison's  Estate,  48  Or.  612  (87  Pac* 
1043).  The  sufficiency  of  the  complaint,  though  not 
now  challenged,  is  never  waived,  arid  may  be  objected 
to  at  the  trial  in  this  court,  and,  this  being  so,  the 
motion  to  dismiss  should  be  denied,  and  it  is  so  or- 
dered.^' 

2.  The  defendants  did  not  file  their  abstract  within 
the  20  days  allowed,  but,  as  their  action  does  not  show 
any  disposition  to  delay  the  hearing,  we  think  they 
should  be  excused  for  the  few  days   delay  in  its  filing. 

3.  When  the  case  comes  up  for  hearing  the  third  ob- 
jection may  have  merit,  but  that  cannot  be  considered 
on  a  motion  to  dismiss  the  appeal. 

Motion  Denied. 


Modified  Oetober  17,  1910. 
Bebearing  denied  November  11,  1916. 

On  the  Mbbits. 

(160  Pac.  S73.) 

Department  2.    Statement  by  Me.  Chtbp  Justice 

MOOBE. 

This  is  a  suit  to  set  aside  a  decree  so  far  as  it  affects 
the  plaintiff,  Margaret  St.  Martin,  and  to  partition  real 
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property.  It  is  alleged  in  the  complaint,  in  effect,  that 
the  plaintiff  is  the  owner  in  fee  and  in  the  possession 
of  an  undivided  one  half  of  lots  1,  2,  3  and  4  in  Section 
21,  township  4  south,  range  1  west,  of  the  Willamette 
Meridian;  that  the  defendant  Libbie  E.  Hendershott 
is  the  owner  of  the  other  moiety  thereof ;  that  the  de- 
fendant William  M.  Hendershott  is  the  husband  of 
Libbie  E.,  and  has  no  interest  in  the  land,  except  an 
inchoate  right  of  curtesy ;  that  the  defendant  Napoleon 
Legault  holds  a  mortgage  upon  Mrs.  Hendershott 's 
interest  in  the  premises ;  that  in  a  former  suit,  wherein 
John  Arquette,  Michel  Arquette  and  Margaret  St. 
Martin,  the  plaintiff  herein,  were  plaintiffs  and  Will- 
iam M.  Hendershott  and  Libbie  E.  Hendershott,  the 
defendants  herein,  were  defendants,  it  was  decreed 
that  those  defendants  were  the  owners  in  fee  simple 
of  the  entire  premises,  hereinbefore  described,  and  that 
their  title  thereto  was  quieted  as  against  each  of  such 
plaintiffs;  that  the  plaintiff  hereiu  never  engaged  an 
attorney  to  represent  her  in  that  suit,  nor  did  she 
know  that  she  had  been  made  a  party  thereto;  that 
the  attorney,  naming  him,  who  instituted  the  suit 
fraudulently  neglected  to  appear  at  the  trial,  and  the 
decree  referred  to  was  permitted  to  be  given,  of  which 
this  plaintiff  had  no  knowledge  until  after  the  time 
to  take  an  appeal  had  elapsed. 

The  answer  admits  that  William  M.  Hendershott  and 
Libbie  E.  are  husband  and  wife ;  that  the  latter  is  the 
owner  of  an  undivided  one  half  of  the  premises;  that 
Legault  holds  a  mortgage  upon  the  land ;  and  that  the 
decree  referred  to  was  entered.  It  is  further  substan- 
tially averred  that  the  plaintiff  ought  to  be  estopped 
to  controvert  the  validity  of  such  decree.  For  another 
defense  it  is  alleged  that  William  M.  and  Libbie  E. 
Hendershott  are  the  owners  in  fee  of  the  entire  tract 
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of  land  described  in  the  complaint ;  that  they  have  been 
in  the  actual,  open,  notorious,  exclusive  and  adverse 
possession  of  the  whole  of  such  premises  for  more  than 
ten  years  prior  to  the  commencement  of  this  suit,  hold- 
ing the  land  adversely  to  the  plaintiff  and  to  all  other 
persons;  and  such  defendants  have  paid  the  entire 
taxes  imposed  upon  the  real  property  for  the  years 
1911,  1912  and  1913,  amounting  to  $256.36,  no  part  of 
which  has  been  repaid. 

The  reply  denied  all  the  allegations  of  new  matter  in 
the  answer,  except  that  Mrs.  Hendershott  was  the 
owner  of  an  undivided  half  of  the  land  and  the  pay- 
ment of  the  taxes  stated.  For  a  further  reply  it  is 
alleged  that  in  perfecting  the  title  to  the  real  property 
the  plaintiff  had  paid  out  more  than  $250,  which  sum 
should  be  offset  against  the  taxes  so  paid.  The  cause 
was  tried,  and  from  the  testimony  received  the  court 
made  findings  of  fact  and  of  law,  and,  based  thereon,, 
granted  the  relief  prayed  for  in  the  complaint,  and 
appointed  referees  to  partition  the  land  From  this 
decree  the  defendants  appeal. 

MODIEIBD.      BbHEABIHG  DbNIED. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Horace  B.  Nicholas,  Mr.  W.  C.  Nicholas  and  Mr. 
R.  W.  Nicholas,  with  oral  arguments  by  Mr.  Horace 
B.  Nicholas  and  Mr.  W.  C.  Nicholas. 

• 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  John  Bayne  and  Messrs.  Richards  (&  Richards, 
with  oral  arguments  by  Mr.  Bayne  and  Mr.  0.  R. 
Richards. 

Opinion  by  Me.  Chief  Justioe  Moobb. 

An  examination  of  a  transcript  of  the  testimony 
convinces  us  that  the  former  suit  was  instituted  and 
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tried,  and  the  decree  rendered  therein,  without  the 
plaintiff's  consent,  and  that  she  had  no  knowledge 
thereof  nntil  the  time  for  taking  an  appeal  had  expired. 
4-6.  Considering  the  defendants '  alleged  title  to  the 
entire  premises  by  adverse  possession,  the  evidence 
discloses  that  on  July  10,  1896,  a  patent  was  issued 
by  the  United  States  to  the  heirs  of  Margaret  Arquette, 
successors  in  interest  of  Louis  Forcier,  granting  to 
them  the  real  property  described  in  the  complaint.  It 
also  appears  that  the  heirs  of  Margaret  Arquette  are 
her  sons  John,  Michel,  Amab  and  Isaac,  and  her 
daughter,  Margaret,  the  plaintiff  herein.  Isaac  Ar- 
quette, so  far  as  known,  had  no  lineal  descendants,  and 
since  he  has  not  been  heard  from  by  his  acquaintances 
or  any  members  of  his  family  for  more  than  seven 
years,  he  is  therefore  presumed  to  be  dead:  Section 
799;  subd.  26,  L.  0.  L.  Mrs.  St.  Martin,  Mr.  Hender- 
shott  and  his  wife,  indulging  this  presumption,  con- 
clude the  land  should  be  apportioned  to  the  known  sur- 
viving heirs,  thereby  giving  to  each  originally  an  un- 
divided one-fourth  of  the  premises.  John  Arquette 
and  his  brother  Michel,  in  the  year  1889  delivered  pos- 
session of  the  real  property  to  Hendershott,  to  whom 
on  October  19, 1891,  they  executed  a  special  warranty 
deed,  purporting  to  convey  all  such  land.  This  deed 
was  recorded  February  8, 1892.  Notwithstanding  the 
patent  from  the  United  States,  evidencing  a  grant  of 
the  lands,  was  not  issued  until  July  10, 1896,  a  tax  was 
attempted  to  be  imposed  on  the  premises  the  preced- 
ing year,  and  by  reason  of  the  nonpayment  thereof  the 
real  property  was  sold  to  P.  H.  Marley,  and,  no  re- 
demption having  been  made,  the  sheriff,  on  December 
12, 1898,  executed  to  the  purchaser  a  tax  deed.  Marley 
on  December  30,  1902,  conveyed  whatever  interest  he 
80  obtained  to  H.  L.  Sagsvold.    Mrs.  St.  Martin  com* 
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menced  an  action  of  ejectment  against  Sagsvold,  and 
obtained  a  judgment  against  him  January  16,  1909, 
wherein  it  was  determined  she  was  the  owner  in  fee 
simple  and  entitled  to  the  immediate  possession  of  an 
undivided  one  fourth  of  the  real  property  described 
herein.  Amab  Arquette,  on  August  4,  1909,  executed 
to  Mrs.  St  Martin  a  deed,  conveying  to  her  all  his 
interest  in  the  premises.  Mrs.  Hendershott,  having 
become  vested  with  all  the  title  her  husband  had  in  the 
land,  commenced  a  suit,  February  16,  1912,  against 
Mrs.  St.  Martin,  alleging  in  the  complaint  that  they 
were  'tenants  in  common  and  in  possession  of  the  fol- 
lowing described  tract  of  land  in  said  Marion  County, 
Oregon,  viz.,^^  specifying  the  lots,  section,  township, 
range  and  meridian,  '^each  owning  an  undivided  half 
thereof. '^ 

Mr.  Hendershott  testified  that  he  lived  on  the  land 
until  September,  1896,  when  his  tenants  took  and  held 
X>ossession  for  him  until  September,  1901,  when  the 
house  on  the  premises  was  burned  before  the  ten  years ' 
adverse  possession  had  fully  run,  but  that  Mrs.  Edna 
Carpenter,  who  was  then  occupying  the  building  in  his 
right,  left  in  another  domicile  on  the  land  some  house- 
hold goods  which  she  did  not  remove  until  the  following 
January,  thereby  completing  the  full  measure  of  the 
statute  of  limitations.  He  explains  his  several  in- 
effectual attempts  to  purchase  Mrs.  St.  Martin's  in- 
terest in  the  real  property  by  stating  upon  oath  that 
he  did  not  then  know  Mrs.  Carpenter's  possession  fully 
<K)mpleted  the  prescribed  limit,  thereby  defeating  the 
plaintiff's  right. 

It  is  argued  by  defendant's  counsel  that  the  deed, 
executed  by  John  Arquette  and  his  brother  Michel  to 
Mr.  Hendershott,  purporting  to  convey  the  entire 
premises,  having  been  duly  recorded,  thereby  imparted 
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to  the  plaintiff  notice  of  the  grantee's  assertion  of  a 
claim  to  the  whole  tract  of  land,  and  that  since  the  stat- 
ute of  limitations  had  fully  run  before  he  applied  to 
purchase  her  interest  in  the  real  property,  his  mistake 
of  fact  does  not  prevent  an  enforcement  of  his  right, 
and,  such  being  the  case,  an  error  was  committed  in 
granting  the  relief  awarded.  We  do  not  deem  it  neces- 
sary to  consider  the  legal  principles  thus  asserted,  for 
an  examination  of  the  testimony  leads  to  the  conclusion 
that  until  the  suit  was  instituted  by  John  Arquette  and 
others  against  Mr.  and  Mrs.  Hendershott,  they  never 
intended  to  claim  or  assert  a  title  by  adverse  posses- 
sion. This  deduction  is  manifest  from  an  examination 
of  the  averments  of  the  complaint  in  the  suit  brought 
by  Mrs.  Hendershott  against  Mrs.  St.  Martin  to  parti- 
tion the  land.  It  is  also  apparent  from  the  cross- 
examination  of  Mr.  Hendershott,  who  was  asked : 

**Now,  you  and  Mrs.  Hendershott  don't  want  to 
claim  more  than  that  half"  of  the  land  '^now  do  you"T 

He  replied: 

«<Yes. 

''Q.  Whyt 

''A.  Because,  when  they  started  in  to  beat  us  out 
of  our  share,  we  were  going  to  fight  on  adverse  posses- 
sion; never  would  have  been  any  question  if  they 
hadn't  attacked  our  rights  there — ^not  one  bit;  there  is 
absolutely  no  question," 

On  redirect  examination  of  this  witness  the  defend- 
ants '  counsel,  referring  to  the  period  of  limitation  and 
to  the  land,  inquired : 

**  During  the  ten  years  did  you  claim  to  own  itt" 

He  answered : 

**Why,  I  had  a  deed  to  the  whole 
**Q.  And  you  claimed  to  own  itt 
**A.  Yes,  sir." 

•lOr.- 
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Notwithstanding  it  might  be  inferred  from  the  last 
reply  that  such  a  claim  had  been  put  forth  during  the 
entire  period,  we  do  not  think  the  allegation  of  title  by 
adverse  possession  has  been  substantiated  with  that 
degree  of  certainty  that  is  required  between  tenants  in 
common,  the  possession  of  one  of  whom  is  presxuned 
to  have  been  in  the  interest  of  all  others :  Northrop  v. 
Marquam,  16  Or.  173  (18  Pac.  449) ;  MorriU  v.  Morrill, 
20  Or.  96  (25  Pac.  362,  23  Am.  St.  Bep.  95, 11  L.  B.  A. 
155) ;  Wheeler  v.  Taylor,  32  Or,  421  (52  Pac.  183,  67 
Am.  St.  Bep.  540) ;  Beers  v.  Sharpe,  44  Or.  386  (75  Pac. 
717). 

7.  The  plaintiff  testified  that  in  securing  a  patent 
for  the  land  and  thus  obtaining  a  legal  title  to  the 
premises  she  was  obliged  to  expend  the  sum  of  $250, 
one  half  of  which  the  defendants  agreed  to  refund,  but 
that  they  had  not  paid  any  part  thereof.  It  will  be 
remembered  the  reply  seeks  to  offset  such  part  against 
the  claim  for  one  half  the  taxes,  which  is  admitted  in 
that  pleading  to  have  been  paid  by  the  defendants. 
The  patent  was  obtained  in  1896,  and  more  than  six 
years,  the  limit  of  the  statute  in  such  claims,  had  run 
against  the  demand  before  this  suit  was  instituted. 
That  claim  was  therefore  barred,  and  an  error  was 
committed  in  allowing  any  part  of  it  as  an  offset. 

8,  9.  The  testimony  shows  that  the  plaintiff  made 
some  improvements  upon  the  land,  the  chief  of  which 
was  an  addition  to  the  house ;  but,  as  this  building  was 
burned,  the  plaintiff  can  now  derive  no  benefit  there- 
from. The  other  improvements  were  trivial,  and  no- 
allowance  will  be  made  therefor. 

For  the  error  committed  in  offsetting  the  plaintiff's 
claim  against  that  of  the  defendants,  the  decree  is 
modified  so  as  to  require  her,  as  a  condition  precedent 
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to  partition  of  the  premises^  to  pay  to  the  defendants 
one  half  of  $252.36,  the  snm  laid  ont  by  them  on 
account  of  taxes. 
In  all  other  respects  the  decree  is  affirmed 

Modified.    Beheabinq  Deihbd. 

Mb.  Justice  Bean,  Mb.  Justice  Benson  and  Mb. 
Justice  McBbidb  concur. 


Argaed  October  4,  aiBrmed  October  24,  reheftring  denied  November 

11,  1916. 

GILES  V.  EOSEBUEG. 

(160  P&e.  548.) 
Mmiielpil   Oorpotfttloiui — ABsoBsuient    for   Public   InproTeoieiitiH— 


1.  Under  a  city  charter  authorizing  the  council  to  Ictj  an  aeseBS- 
ment  on  lands  specially  benefited  to  pay  the  whole  or  any  part  of 
the  expense  of  a  public  improTement,  but  making  no  specific  pro- 
vision for  asseesment  to  pay  the  incidental  expenses  of  sudi  improve- 
ment, the  amount  paid  the  city  engineer  for  superintendence  and  the 
amount  paid  for  the  abstract  of  the  property  owners  and  the  clerical 
work  of  preparing  the  assessment  cannot  be  included  in  the  assess- 
ment for  the  improvement. 

[As  to  purposes  for  which  a  municipal  corporation  may  levy  an 
aseessment,  see  note  in  16  Am.  St.  Bep.  365.] 

Mmleipal  CorporatioDS— Asseesment  for  PnbUc  ImproTements— In- 
tereet. 

2.  Under  a  city  charter  providing  that  all  general  or  special  taxes 
levied  for  public  improvements  shomd  bear  interest  at  the  legal  rate 
from  the  time  they  are  delinquent,  the  interest  on  warrants  drawn 
in  favor  of  contractors  for  a  public  improvement  from  the  date  of 
such  warrants  until  the  assessment  was  levied  and  the  lien  attached 
if  not  chargeable  against  the  property  owners. 

From  Douglas :  Geobge  F.  Skipwobth,  Judge. 

This  is  a  suit  by  E.  L.  Giles  (substituted  for  Ida  C. 
Giles),  I.  S.  Ketch,  W.  H.  Park,  E.  H.  Lenox,  Emma 
J,  Lenox,  Lucie  Ingels,  F.  C,  Flagler,  0.  €•  Brown  and 
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A.  J.  Geddes  against  the  City  of  Boseburg,  Carl  E. 
Wemberly,  city  recorder,  T.  J.  WiUiams,  city  marshal, 
and  Agnes  M.  Pitchford,  city  treasurer,  of  the  City 
of  Boseburg,  to  enjoin  the  enforcement  of  part  of  a 
special  assessment.  There  was  a  decree  in  favor  of 
plaintiffs,  from  which  the  defendants  appeal. 

Affibmed.    Behbabinq  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Carl  E.  Wemberly  and  Mr.  Albert  Abraham,  with 
an  oral  argument  by  Mr.  Wemberly. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  N.  Orcutt. 

Department   1.    Opinion  by  Mb.   Chief    Justiob 

MOOBE. 

This  is  an  appeal  by  the  defendant  from  a  decree 
enjoining  the  enforcement  of  that  part  of  a  special 
assessment  which  undertook  to  impose  upon  the  sev- 
eral tracts  of  real  property  in  a  designated  district, 
asserted  to  have  been  benefited  by  a  street  improve- 
ment, the  following  charges:  For  engineering,  $350; 
for  interest,  $108.37 ;  for  an  abstract,  $15.75 ;  and  for 
clerical  work,  $21.81.  The  question  to  be  considered  is 
whether  either  of  these  items  constitutes  a  valid  charge 
against  the  real  property  affected  by  the  improvement 

1.  In  Smith  v.  City  of  Portland,  25  Or.  297  (35  Pac 
665),  it  was  held  that  in  the  absence  of  a  provision 
in  an  ordinance  authorizing  a  public  improvement,  or 
a  general  provision  in  a  city  charter,  extras  or  inci- 
dentals incurred  in  making  the  improvement  could  not 
be  charged  against  the  property  benefited.  Section  66 
of  the  charter  of  the  City  of  Boseburg  declares : 

**The  common  council  shall  have  power  •  •  to 
levy  and  collect  assessments  upon  all  lots  and  parts  of 
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lots  and  parcels  of  land  specially  benefited  by  such 
improvements  for  the  purpose  of  defraying  the  whole 
or  any  part  of  the  cost  and  expense  thereof,  *  * 

It  appears  from  the  testimony  that  the  defendants' 
engineer  does  not  receive  a  regular  salary,  but  is  paid 
a  stated  daily  compensation  for  the  services  which  he 
renders.  He  received  in  this  instance,  as  evidence  of 
the  remuneration  due  him  for  superintending  the  im- 
provement,  warrants  drawn  on  the  general  fund,  and 
not  upon  the  fund  arising  from  the  special  assessment 
*We  have  been  unable  .to  find  any  clause  in  the  charter 
or  in  the  ordinance  under  which  the  improvement  was 
made  that  expressly  authorizes  the  imposition  of  any 
part  of  the  engineer's  charges  against  the  property 
benefited.  When  it  is  kept  in  mind  that  the  levy  of  a 
special  assessment  is  a  proceeding  in  invitum,  and  that 
the  authority  in  this  instance  to  impose  upon  the  real 
property  the  burden  of  the  engineer's  charges  for 
supervising  the  work  is  not  apparent  from  an  inspec- 
tion of  the  charter  or  the  ordinance  under  which  the 
improvement  was  made,  so  that  the  owners  of  the  land 
would  have  proper  notice  of  the  cost  of  the  extra  work, 
the  court  properly  excluded  the  item  of  $350  as  an  inci- 
dental incurred  in  making  the  improvement. 

What  has  been  said  with  respect  to  the  engineer's 
charges  will  apply  with  equal  reason  to  the  items  of 
$15.75  for  an  abstract,  showing  the  names  of  the  own- 
ers of  real  property  affected  by  the  improvement,  and 
$21.81  for  clerical  work  in  making  up  the  assessment 
so  as  to  lay  upon  each  tract  of  land  benefited  by  the 
improvement  its  ratable  share  of  the  cost  thereof. 
These  items  were  also  properly  excluded. 

2.  The  testimony  shows  that  warrants  were  drawn 
in  favor  of  the  contractors  for  the  value  of  installments 
of  the  work  as  they  were  performed,  and  interest  on 
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these  warrants,  $108.37,  was  charged  for  the  alleged 
detention  of  the  money  by  reason  of  the  nonpayment 
of  the  assessment.  In  Mall  v.  City  of  Portland,  35  Or. 
89,  93  (56  Pac  654,  655),  Mr.  Jnstice  Bbaw  observes: 

^'It  is  the  nniversal  mle  that  a  special  assessment, 
like  the  one  in  question,  does  not  bear  interest  unless 
the  law  so  provides.** 

Section  97  of  the  charter  of  Boseburg  reads ; 

^' All  general  or  special  taxes  levied,  as  provided  and 
authorized  in  this  act,  and  all  assessments  for  the  im- 
provements, widening,  or  repairing  of  streets  or  alleys, 
or  for  laying  sewers  or  drains,  and  every  part  thereof, 
shall  bear  interest  at  the  legal  rate  from  tilie  time  it  is 
delinquent  until  paid  or  collected.*' 

It  appears  that  no  assessment  was  made  for  the 
improvement  until  five  months  after  it  was  finished. 
Until  an  owner  of  the  real  property  benefited  could  tell 
with  certainty  what  sum  he  should  pay  as  his  share 
of  the  burden  imposed,  he  could  not  be  delinquent  in 
withholding  his  part  of  the  assessment.  He  was  there- 
fore not  chargeable  with  interest  until  the  lien  at- 
tached. No  error  was  committed  in  excluding  that 
item. 

The  decree  should  therefore  be  affirmed,  and  it  is 
80  ordered.  Apfibmbd.    Behbabinq  Dbnisd. 

Mb.  JtJsnoB  Bbnson,  Mb.  Jxjbtiob  Bxxbnbtt  and  Mb. 
JusnoB  MoBbidb  concur. 
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Argned  September  26,  reversed  and  remanded  October  24,  rebearing 

denied  November  28,  1916. 

TOOMET  V.  CASEY.* 

(160  Pac  683.) 

Srldene^— SecoQdarjr  Brldence— Admlvibility. 

1.  Tbe  contents  of  a  written  instrnment  wbieb  tbe  opposite  partjr 
did  not  produce  on  demand  cannot  be  established  bv  testimonj  as  to 
tbe  witnesses'  conclusion  as  to  its  legal  effect,  but  its  language  must 
be  given  so  that  the  court  may  determine  its  legal  effect. 

Bridence— Documentary  BTldence— Secondary  Bvidenca. 

2.  Section  712,  L.  O.  L.,  declares  that  there  shall  be  nc  evidence  of 
the  contents  of  a  writing  other  than  the  writing  itself,  save  when  the 
original  is  in  possession  of  the  party  against  whom  the  evidence  is 
offered,  and  he  withholds  it  after  demand,  etc.,  while  Section  782  de- 
clares that  the  original  writing  shall  be  produced  and  proved  unless 
it  be  in  the  custody  of  the  adverse  party  and  he  fails  to  produce  it  after 
reasonable  notice,  in  which  case  evidence  of  the  contents  is  admis- 
sible. Held  that,  in  an  action  against  his  lessees,  whom  plaintiff 
claimed  had  assigned  their  lease  to  a  third  person,  a  notice  on  the 
lessees  to  produce  the  assignment  does  not  warrant  the  introduction 
of  secondary  evidence,  for  it  must  be  presumed  that  the  assignment 
would  be  in  the  possession  of  the  assignee. 

Landlord  and  Tenant — ^Lessee^— Aaalgneea. 

3.  Under  Section  705,  L.  O.  L..  declaring  that  the  rights  of  a  party 
cannot  be  prejudiced  by  the  declaration,  act  or  omission  of  another 
except  by  virtue  of  a  particular  relation  between  them,  lessees  cannot 
"be  held  to  have  exercised  an  option  to  extend  a  lease  by  reason  of 
the  acts  of  their  alleged  assignee^  where  the  assignment  was  not 
established. 

Iiaadlord  and  Tenant — Subletting— Effect. 

4.  Where  lessees  sublet  premises  under  an  instrument  giving  the 
sublessee  the  right  to  hold  over  for  an  extended  period,  in  case  the 
lessees  should  exercise  their  option  to  extend  the  lease,  the  sublessee 
cannot  exercise  the  option  and  bind  the  lessees  for  the  period  of  the 
extension. 

[As  to  subletting  of  leased  premises,  see  note  in  117  Am.  St. 
Bep.  91.] 

From  Multnomah :  Bobbbt  G.  Mobrow,  Judge. 

Department  2.    Statement  by  Mb.  Justiob  Bubnett. 

This  is  an  action  by  J.  M.  Toomey  against  J.  D. 
Casey  and  J.  H.  Hutchinson^  and  comes  here  on  a  sec- 

*For  authorities  passing  on  the  question  of  effect  of  calling  for  and 
inspecting  document  to  make  it  competent  evidence,  see  note  in  38 
Ii.  &.  A.  (K.  a)  668.  BEFORTn. 
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ond  appeal^  a  judgment  of  the  Circuit  Court  having 
been  reversed  by  an  opinion  written  by  Mr.  Justice 
Bean  and  reported  in  72  Or.  290  (142  Pac.  621).  It 
is  admitted  that  at  the  dates  of  the  transactions  in- 
volved herein  the  plaintiff  was  the  owner  of  an  undi- 
vided half  and  the  two  defendants  owned  the  other 
undivided  half  of  a  25-year  leasehold  interest  in  some 
real  property  in  Portland,  upon  which  was  situated 
a  three-story  and  basement  building  known  as  the 
Barr  Hotel.  It  is  agreed  that  on  May  26,  1911,  the 
plaintiff  leased  to  his  cotenants  his  interest  in  the 
premises,  ''to  have  and  to  hold  the  same  to  the  parties 
of  the  second  part  for  the  term  of  six  months  from 
the  first  day  of  June,  1911,  with  the  option  and 
privilege  upon  the  parties  of  the  second  part  for  forty- 
two  months  beginning  with  the  expiration  of  the  said 
six  months'  period, '*  at  the  monthly  rental  of  $600 
during  said  6  months  and  at  the  same  rate  during  the 
period  of  42  months,  **  provided  the  said  parties  of 
the  second  part  shall  elect  to  exercise  such  option  and 
privilege  hereby  granted  and  keep,  occupy  and  possess 
the  same  during  the  said  forty-two  months.'* 
The  complaint  alleges : 

''That  in  pursuance  of  said  lease  the  defendants 
entered  into  possession  of  said  premises  and  ever  since 
have  been  and  still  are  in  possession  thereof;  that  at 
the  termination  of  the  period  of  6  months  mentioned 
in  said  lease  the  defendants  exercised  the  option  and 
privilege  given  to  them  therein  and  renewed  said  lease 
for  the  remaining  period  of  42  months  therein  speci- 
fied.'* 

The  plaintiff  states  what  he  claims  has  been  paid 
by  the  defendants  on  account  of  the  rent  and,  after 
deducting  what  he  avers  has  accrued  for  the  use  of 
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the  premises  under  the  contract,  demands  judgment 
for  $10,031.42,  with  interest  and  costs. 

The  answer  traverses  the  entire  complaint  except 
as  otherwise  stated.  After  setting  out  the  tenancy 
in  common  existing  between  the  plaintiff  and  them- 
selves, the  defendants  claim  to  have  overpaid  him  for 
the  6-month  term  named  in  the  lease,  and  aver  that 
prior  to  the  expiration  of  that  period  they  informed 
him  that  they  would  not  exercise  the  privilege,  or 
option,  given  to  them  in  the  lease  to  continue  the  same 
for  the  42  months  mentioned  therein,  or  for  any  time 
after  December  1,  1911.  They  also  say  they  have 
never  since  that  day  occupied  the  premises  tmder  the 
terms  or  provisions  of  the  lease  between  the  parties, 
but  that  since  the  expiration  of  the  6-month  term 
they  have  been  in  possession  as  tenants  in  common 
with  the  plaintiff,  and  at  his  request  have  managed 
the  property  to  the  best  interests  of  all  parties.  They 
state  an  account  of  the  income  and  expenses  in  that 
behalf.  They  declare,  also,  that  on  May  18,  1912,  all 
the  plaintiff's  interest  was  sold  under  an  execution 
against  him,  and  deduce  therefrom  the  conclusion  that 
he  is  not  entitled  to  any  income  from  the  premises 
since  that  date. 

The  tenancy  in  common  and  the  execution  of  the 
lease  are  admitted  by  the  reply,  but  otherwise  the 
allegations  of  the  answer  are  materially  traversed. 
The  Circuit  Court,  hearing  the  case  without  a  jury, 
found,  among  other  things,  that  on  or  about  Novem- 
ber 1,  1911,  and  before  the  expiration  of  the  6-month 
period,  the  defendants  each  informed  the  plaintiff 
that  they  would  not  exercise  the  option  given  in  the 
lease  to  renew  the  same,  and  would  not  hold  his  half 
interest  under  the  terms  of  the  demise  after  the  end 
of  the  six  months.    There  was  also  a  finding  to  the 


74  TooMiY  V.  Caset.  [82  Or. 

effect  that  at  this  juncture  the  parties  entered  into 
negotiations  for  a  new  agreement  covering  the  42 
months  mentioned,  whereby  the  defendants  should 
make  certain  improvements  in  the  property,  advan- 
cing the  money  therefor,  plaintiff  *s  part  of  which  was 
to  be  deducted  from  the  rentals  coming  to  him,  and 
that  a  new  lease  at  $500  per  month  for  plaintiff's 
half  interest  should  be  executed,  all  on  condition  that 
the  defendants  furnish  him  satisfactory  security  for 
the  payment  of  arrears  of  rent  and  what  should  ac- 
crue under  the  proposed  arrangement,  but  that  the 
condition  as  to  the  security  was  never  met  by  the  de- 
fendants, and  the  new  lease  was  never  executed.  The 
court  then  made  the  following  finding: 

**That  the  defendants,  upon  the  expiration  of  the 
said  6-month  period  mentioned  in  said  lease,  elected 
to  exercise,  and  did  exercise,  the  option  and  privilege 
contained  in  said  lease,  to  extend  the  said  lease 
for  a  further  period  of  42  months,  and  did  keep 
and  occupy,  and  possess  the  said  premises  after 
the  expiration  of  said  6-month  period,  and  ever 
since,  and  during  all  the  times  involved  in  this  action, 
have  occupied  and  possessed  the  plaintiff's  interest, 
in  said  premises  described  in  said  lease,  under  and 
by  virtue  of  the  same,  and  the  extension  thereof  afore- 
said." 

From  a  judgment  for  the  plaintiff,  the  defendants 
appeal. 

Bbvebsed  and  Bbmanded.    Bbheabinq  Dbnibd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Bardi  0.  Shulason. 
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Mb.  Justiob  Bxtbnbtt  delivered  the  opinion  of  the 
court. 

1.  On  the  former  appeal  the  plaintiff  based  his  con- 
tention upon  the  acts  and  declarations  of  Leroy  Lomax 
to  bind  the  defendants;  but  in  default  of  proof  that 
they  had  authorized  him  to  act  as  their  agent  in  the 
matter  relied  upon  by  the  plaintiff,  the  decision  of 
the  Circuit  Court  was  reversed  in  a  well-written  opin- 
ion by  Mr.  Justice  Bean.  The  record  at  present  be- 
fore us  reveals  that  at  the  second  trial  the  plaintiff 
abandoned  the  theory  of  agency,  and  now  counts  upon 
showing  that  the  defendants  assigned  to  Lomax  their 
interest  in  the  lease,  that  he,  as  such  assignee,  held 
over  after  the  expiration  of  the  term,  and  that  this 
amounts  to  an  election  on  their  behalf  to  continue  the 
lease  for  the  additional  period  of  42  months.  The 
whole  controversy  turns  upon  whether  there  is  any 
evidence  to  support  finding  No.  10  quoted  above.  As 
before,  the  plaintiff  insists  upon  holding  the  defend- 
ants by  virtue  of  the  conduct  of  Lomax,  and,  in  lieu 
of  showing  that  the  latter  was  the  agent  of  the  de- 
fendants, shifts  his  ground  and  undertakes  to  prove 
an  assignment  by  them  of  their  lease,  so  as  to  make 
the  actions  of  the  assignee  after  the  expiration  of  the 
term  obligatory  upon  the  tenants  of  the  plaintiff.  It 
seems  that  plaintiff  served  a  notice  on  the  defend- 
ants to  produce  the  alleged  assignment  from  them 
to  Lomax  of  their  interest  under  the  lease,  claiming 
that  there  was  an  instrument  in  writing  of  that  pur- 
port. At  the  hearing,  when  the  defendants  were 
called  upon  to  comply  with  the  notice,  they  answered 
substantially  that  they  had  no  such  document,  and 
that  no  such  instrument  had  ever  existed.  They  did, 
however,  produce  and  put  in  evidence  a  lease  of  the 
premises  dated  May  27,  1911,  from  themselves  to 
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Lomaz  and  one  Taylor,  having  appended  thereto  a 
writing  signed  by  the  latter  June  30,  1911,  sellings 
assigning  and  transferring  all  his  interest  therein  to 
Lomax.  The  plaintiff  then  called  witnesses,  himself 
included,  for  the  purpose  not  only  of  proving  the  exist- 
ence of  the  alleged  writing,  but  also  the  contents 
thereof.  The  utmost  that  any  of  them  could  say  was 
that  there  was  an  assignment  indorsed  upon  or  at- 
tached to  one  of  the  copies  of  the  lease,  upon  which 
plaintiff  counts,  transferring  the  interest  of  the  de- 
fendants to  Lomax.  No  one  pretends  to  give  the  date 
or  the  language  of  the  instrument.  The  most  that 
can  be  said  of  the  testimony  on  this  point  is  that  the 
witnesses  gave  their  conclusion  as  to  the  legal  effect 
of  the  document.  What  is  required  in  instances  of 
this  sort  is  that  the  contents  or  language  of  the  in- 
strument shall  be  established  leaving  to  the  court  the 
duty,  as  in  all  such  cases,  of  declaring  what  effect  in 
law  may  be  attributed  to  the  document  in  question. 

2.  Moreover,  there  was  no  showing  that  the  assign- 
ment mentioned  in  the  notice  to  be  produced  had  ever 
been  in  the  custody  or  control  of  the  defendants  after 
its  execution,  if  indeed,  it  was  executed.  Naturally,  it 
would  be  in  possession  of  the  assignee,  who  would  be 
subject  to  a  subpoena  duces  tecum  for  the  purpose  of 
getting  it  in  evidence.  Our  Code  has  laid  down  these 
rules  on  that  subject : 

**  There  shall  be  no  evidence  of  the  contents  of  a 
writinjj,  other  than  the  writing  itself,  except  in  the 
foUowmg  cases:  (1)  When  the  original  is  in  the  pos- 
session of  the  party  against  whom  the  evidence  is 
offered,  and  he  withholds  it  under  the  circumstances 
mentioned  in  Section  782;  (2)  when  the  original  can- 
not be  produced  by  the  party  by  whom  the  evidence 
is  offered,  in  a  reasonable  time,  with  proper  diligence^ 
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and  its  absence  is  not  owing  to  his  neglect  or  defanlt^' : 
Section  712,  L.  0.  L. 

Section  782,  L.  0.  L.,  referred  to  in  the  section  just 
quoted,  reads  thus : 

**The  original  writing  shall  be  produced  and  proved 
except  as  provided  in  Section  712.  If  the  writing  bo 
in  the  custody  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do 
so,  the  contents  of  the  writing  may  be  proved  as  in 
case  of  its  loss ;  but  the  notice  to  produce  it  is  not  neces- 
sary where  the  writing  itself  is  a  notice,  or  where  it 
has  been  wrongfully  obtained  or  withheld  by  the  ad- 
verse party.'* 

A  litigant  cannot  evade  these  provisions  of  the  stat- 
ute by  a  mere  notice  to  produce,  unless  there  is  some- 
thing to  be  produced,  which  is  in  the  custody  of  the 
adverse  party.  The  Oregon  precedents  on  this  sub- 
ject are  collated  by  Mr.  Justice  McNaby  in  Jones  v. 
Teller,  65  Or.  328,  333  (133  Pac.  354).  Mr.  Justice 
Bamsbt  wrote  to  the  same  effect  in  Parker  v.  Smith 
Lumber  Co.,  70  Or.  41  (138  Pac.  1061).  There  was 
no  valid  reason  for  showing  the  contents  of  the  in- 
strument by  parol,  even  if  the  oral  testimony  had 
disclosed  them.  For  these  reasons,  the  alleged  assign- 
ment and  its  after  effect  upon  the  defendants  must  be 
laid  out  of  the  case. 

3.  This  leads  to  the  conclusion  that  there  was  an  utter 
failure  of  proof  that  the  defendants  put  Lomax  into 
their  place  by  conveying  to  him  their  interest  in  the 
lease.  His  actions,  therefore,  are  devoid  of  the  sanc- 
tion of  an  assignment  whereby  they  would  affect  the 
defendants  and  impute  to  them  an  election  to  extend 
the  term  of  the  lease.  It  is  said  in  Section  705, 
L.  0.  L.,  that: 
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**The  rights  of  a  party  cannot  be  prejudiced  by  the 
declaration^  act,  or  omission  of  another,  except  by  vir- 
tue of  a  particular  relation  between  them." 

The  plaintiff  has  endeavored  to  establish  this  par- 
ticular relation  between  the  defendants  and  Lomax 
by  charging  that  there  was  a  writing,  conveying  to 
the  latter  the  interest  of  the  defendants  in  the  lease 
they  held  from  the  plaintiff.  In  default  of  the  pro- 
duction of  the  document  he  essayed  to  give  evidence 
of  its  contents,  but  only  went  so  far  as  to  disclose 
the  version  given  by  the  witnesses  of  its  legal  effect. 
The  quest  was  not  for  the  opinion  of  the  witnesses 
concerning  the  construction  to  be  given  to  the  paper. 
They  were  called  upon  for  its  language.  Character- 
izing it  as  an  **  assignment  *  *  falls  short  of  proof  of 
the  contents  of  the  instrument,  and  is  not  sufficient  to 
establish  it.  Under  these  circumstances  finding  No. 
10  is  rather  a  conclusion  of  law  than  a  finding  of  fact. 
With  the  plaintiff's  failure  to  establish  the  contents 
of  the  transfer  from  the  defendants  to  Lomax,  if  any 
there  was,  falls  his  effort  to  charge  the  defendants 
with  his  acts  and  conduct.  In  the  absence  of  further 
showing,  his  doings  amount  to  no  more  than  those  of 
an  interloper  or  trespasser. 

4.  Besides  the  original  lease  from  the  plaintiff  to 
the  defendants  there  is  in  evidence  a  lease  from  the 
latter  as  parties  of  the  first  part,  to  Lomax  and  Tay- 
lor, as  parties  of  the  second  part,  for  the  premises  in 
question,  the  habendum  clause  of  which  reads  thus : 

**To  have  and  to  hold  the  same  unto  the  parties  of 
the  second  part  for  the  term  of  six  months  from  the 
first  day  of  June,  1911,  with  the  option  and  privilege 
upon  the  parties  of  tiie  second  part  for  forty-two 
months  beginning  with  the  expiration  of  the  said  six 
months*  period,  provided  always  that  the  said  parties 
of  the  first  part  [defendants  here]  elect  to  keep  and 
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hold  said  building  for  the  said  forty-two  month  period 
nnder  their  lease  for  a  half  interest  from  one  J.  M. 
Toomey/' 

Without  dispute  the  evidence  shows  that  Taylor  as- 
signed his  interest  to  his  cotenant^  Lomax.  This 
admitted  lease  describes  the  relationship  existing  be- 
tween the  defendants  and  Lomax.  It  clearly  shows 
that  his  right  to  continue  in  the  premises  depended 
entirely  upon  their  election  to  renew  the  lease.  The 
court  expressly  found  that  they  had  declined  to  do  this. 
Their  refusal  to  continue  the  lease  after  the  expira- 
tion of  the  6  months  of  itself  cut  off  all  authority  or 
right  of  Lomax  to  bind  them  by  remaining  in  pos- 
session himself  if  he  did  so.  His  tenancy  could  not 
rise  higher  than  its  source,  nor  be  continued  in  con- 
tradiction of  the  terms  of  the  instrument  under  which 
he  held.  In  considering  the  undisputed  documen- 
tary evidence  before  him  the  learned  Circuit  Judge 
drew  from  the  actions  of  Lomax  an  erroneous  con- 
clusion embodied  in  finding  No.  10,  which,  as  already 
stated,  is  really  one  of  law  rather  than  of  fact.  The 
■conduct  of  the  defendants  was  referable  to  their  char- 
acter as  tenants  in  common  as  stated  by  Mr.  Justice 
Bban  in  the  former  opinion,  which  is  the  law  of  the 
<5ase.  The  burden  was  upon  the  plaintiff  to  establish 
a  different  relationship.  This  he  did  not  succeed  in 
doing,  and  there  is  no  evidence  legally  to  support  the 
finding  of  fact  No,  10,  already  mentioned.  The  judg- 
ment is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Bevbbsbd  akd  Beicandbd.    Bbheabinq  Dbnied. 

Mb.  Chibf  JusnoB  Moobb,  Mb.  Justigb  Bbast  and 
Mb.  Justigb  Habbis  concur. 
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Motion  to  diBmils  appeal  allowed  NoTember  28,  1916. 

YAMHILL  SANITARY  PUBLIC  MABKET  00.  v. 

STROWBRIDGE. 

(161  Pao.  W.) 

Appeal  and  Brro»— AlMtraet  of  Record— Failme  to  File. 

1.  Where  no  abstract  was  filed  within  20  days  after  the  traneeript 
was  filed  at  required  by  Supreme  Court  Bule  VI  (56  Or.  616,  117  Pae. 
ix),  and  no  reason  given  for  the  neglect,  an  appeal  will  be  dismissed 
upon  motion. 

From  Multnomah :  Gbobge  N.  Dayis,  Judge. 

This  is  an  action  hy  the  Yamhill  Sanitary  Public 
Market  Company,  a  corporation,  against  Joseph 
Strowbridge  and  the  Strowbridge  Estate  Company,  a 
corporation,  in  which  judgment  was  rendered  in  the 
lower  court  in  favor  of  defendants,  and  plaintiff  ap- 
peals. 

Respondents  move  to  dismiss  the  appeal  upon  the 
ground  stated  in  the  opinion  of  the  court. 

Appeal  Dismissed. 

Mr.  E.  W.  Strong,  for  the  motion. 

Mr.  Ouy  C.  H.  Corliss,  contra. 

Opinion  Peb  Cubiam. 

An  appeal  from  a  judgment  rendered  in  this  action 
against  the  plaintiff,  a  corporation,  for  the  costs  and 
disbursements  was  taken  and  perfected  by  it.  The 
transcript  was  filed  with  our  clerk  July  8,  1916,  but 
no  abstract  has  been  filed  as  required  by  Rule  VI,  of 
this  court  (56  Or.  616,  117  Pac.  ix).  The  defendants'^ 
counsel,  as  soon  as  they  learned  of  the  default,  moved 
upon  notice  to  dismiss  the  appeal  on  account  of  that 
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failure.    No  reason  has  been  assigned  or  excuse  given 
for  the  neglect. 

Upon  the  authority  of  Swanson  v.  Leavens,  26  Or- 
561  (40  Pac.  230),  Close  v.  Close,  28  Or.  108  (42  Pao. 
128),  and  Morrison  v.  Hall,  55  Or.  243  (104  Pac.  963)^ 
the  appeal  is  dismissed.  Dismissed. 


Argued  Norember  27,  demurrer  rastained  Korember  28,  191(S» 

STATE  Bx  Bel.  v.  MACT,  City  Attorney.* 

(161  Pac.  111.) 

Time— Oonumtation— Days — Statute. 

1.  Under  Section  531,  L.  O.  L.,  proyidinff  tbat  tbe  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last,  etc.,  the  filing  of  an  initiative  petition  and 
proposed  ordinance  completed  on  November  4,  1916,  to  be  acted  upon 
at  the  election  of  December  4,  1916,  having  been  filed  only  29  days 
before  December  4,  1916,  did  not  comply  with  an  ordinance  requiring^ 
tuch  petition  to  be  filed  30  days  before  the  election  at  which  a  pro- 
posed ordinance  or  amendment  to  the  city  charter  is  to  be  submitted 
or  referred. 

[As  to  computation  of  time,  see  notes  in  7  Am.  Dec.  250;  46  Am^ 
Bap.  410;  78  Am.  St.  Bap.  872.] 

Original  proceeding  in  Supreme  Court 

Department  2.    Statement  by  Mb.  Justice  Beak. 

Tliis  is  a  mandatm^  proceeding  by  the  State  of 
Oregon,  on  the  relation  of  Josie  L.  Stewart,  to  com- 
pel Bert  Macy,  as  city  attorney,  and  Charles  F.  Elgin, 
as  city  recorder  of  the  City  of  Salem,  to  prepare  the 
ballot  title  of  a  certain  measure,  and  to  cause  it  to  be^ 
printed  on  the  official  ballot  to  be  voted  at  the  general 
election  of  the  city  on  December  4, 1916. 

*npon  the  question  of  general  rule  as  to  inclusion  or  exclusion  of 
first  and  last  days  in  computation  <d  time,  see  notes  in  49  L.  B.  A*. 
193;  15  L  B.  A.  ((K  8.)  680.  Bepobtxb. 

82  Or.- 
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On  October  24, 1916,  the  common  ooxmcil  of  the  City 

of  Salem  passed  an  ordinance  amendatory  to  the  one 

theretofore  enacted,  entitled : 

**An  ordinance  to  provide  for  carrying  into  effect 
the  initiative  and  referendum  powers  reserved  to  the 
legal  voters  of  municipalities  by  Section  la,  Article 
IV,  of  the  Constitution  of  the  State  of  Oregon,  and 
the  power  to  enact  and  amend  their  municipal  char- 
ters reserved  to  the  legal  voters  of  the  cities  and  towns 
by  Section  2,  Article  XI,  of  the  Constitution  of  the 
State  of  Oregon,  to  provide  for  the  number  of  signers 
necessary  for  initiative  and  referendum  petitions,  to 
fix  the  time  within  which  referendum  petitions  may 
be  filed  and  ordinances  become  effective,  to  provide 
the  time  which  must  elapse  before  measures  referred 
may  be  voted  upon,  and  to  provide  a  mode  of  pro- 
<3edure  for  submitting  municipal  measures  to  the 
people  by  the  common  council,  and  to  repeal  Ordinance 
No.  509,  approved  March  26,  1907,  and  to  repeal  Or- 
dinance No.  685,  approved  June  28, 1909,  and  to  repeal 
Ordinance  No.  818,  approved  June  21, 1910/' 

This  ordinance  was  numbered  1464,  and  approved 
by  the  mayor  of  the  city  on  October  25, 1916.  Among 
other  provisions  it  required  that  initiative  petitions 
for  the  amendment  of  the  charter  should  be  signed 
by  a  number  of  the  legal  voters  equal  to  15  per  cent 
of  the  votes  cast  at  the  last  preceding  city  election 
and  filed  with  the  city  recorder  **not  later  than  30 
•days  before  the  next  regular  city  election  at  which  such 
proposed  ordinance  or  amendment  is  to  be  submitted 
or  referred.*' 

The  alternative  writ  recites,  among  other  things, 
iJiat  an  initiative  petition  and  proposed  measure,  a 
copy  of  which  is  thereto  annexed  and  marked  Exhibit 
'*A,"  signed  by  the  requisite  number  of  qualified  and 
registered  voters  of  the  city  in  proper  form  and  duly 
T'erified,  was  filed  with  the  dty  recorder  '^on  and  be- 
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tween  November  2, 1916,  and  November  4, 1916,**  and 
that  the  next  general  election  of  the  city  occurs  on 
December  4,  1916.  The  writ  further  shows  a  com- 
pliance in  other  respects  with  the  requirement  for 
the  initiation  of  an  amendment  to  the  city  charter. 

Demxtbbbb  to  Wbit  Sustainbd. 

Mr.  Bert  W.  Macy,  in  pro.  per.,  for  the  demurrer. 

Mr.  Samuel  T.  Richardson,  contra. 

Mb.  Justicb  Bean  delivered  the  opinion  of  the  court. 

1.  The  city  officers  demur  to  the  alternative  writ  for 
the  reason  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  entitle  the  relator  to  the 
relief  sought  therein.  The  former  ordinance  of  the 
City  of  Salem  provided  that  such  an  initiative  pe- 
tition should  be  filed  with  the  recorder  60  days  prior 
to  the  election  at  which  the  measure  was  to  be  voted 
upon.  It  is  the  contention  on  the  part  of  the  city  that 
the  initiative  petition  was  not  filed  with  the  city  re- 
corder within  the  time  provided  by  law.  It  is  in- 
sisted that  the  ordinance  amending  the  former  or- 
dinance and  reducing  the  time  for  filing  such  petition 
to  30  days  before  the  election  did  not  go  into  effect 
xmtil  10  days  after  the  same  was  approved  by  the 
mayor,  or  until  November  6, 1916,  and  therefore  there 
was  not  time  for  a  compliance  with  the  terms  thereof 
before  the  election  on  December  4th,  and  that  the 
petition  was  not  filed  within  the  time  allowed  The 
contrary  is  maintained  by  counsel  for  plaintiff.  That 
the  city  council  may  ordain  provisions  for  the  carry- 
ing into  effect  of  the  initiative  and  referendum  powers 
reserved  to  the  legal  voters  of  a  municipality  is  well 
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settled  and  unquestioned.  Assuming  without  decid- 
ing that  the  ordinance  approved  October  25th  is  in 
force,  the  date  of  the  election  at  which  it  is  desired  to 
have  the  initiative  measure  acted  upon  being  Decem- 
ber 4, 1916,  by  the  terms  of  the  latter  ordinance  such 
initiative  petition  must  be  filed  with  the  recorder  not 
later  than  30  days  before  that  date.  In  order  to  com- 
ply with  this  requirement  the  last  date  upon  which 
such  petition  could  have  been  filed  was  November  3,. 
1916.  In  other  words,  after  the  filing  of  such  petition, 
30  full  days  must  elapse  before  the  election.  The 
filing  of  the  petition  having  been  completed  on  Novem- 
ber 4th,  excluding  that  day  only,  29  days  would  elapse 
before  December  4, 1916. 
Section  531,  L.  0.  L.,  provides  in  part  as  follows : 

**The  time  within  which  an  act  is  to  be  done,  as  pro- 
vided in  this  Code,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  day  fall 
upon  Sunday,  Christmas,  or  other  nonjudicial  day,  in 
which  case  the  last  day  shall  also  be  excluded.'' 

In  Ry near  son  v.  Union  Cotmty,  54  Or.  181  (102  Pac. 
785),  in  applying  Section  531,  L.  O.  L.,  to  the  statute 
requiring  a  satisfactory  proof  *Hhat  notice  has  been 
given  by  advertisement,  posted  •  •  thirty  days  pre- 
vious to  the  presentation  of  said  petition  to  the  county 
court,'*  where  the  notice  was  posted  upon  September 
3d,  and  the  first  day  of  the  term  of  the  County  Court 
then  next  ensuing  was  October  3, 1906,  it  was  held  that 
such  notices  were  posted  only  29  days  prior  to  the 
session  of  the  court :  See,  also.  United  States  Nat.  Bk. 
V.  SheHer,  77  Or.  579,  581  (143  Pac.  51,  152  Pac.  234). 

It  is  unnecessary,  therefore,  to  consider  the  question 
as  to  whether  the  ordinance  is  in  force,  as  in  any  event 
the  initiative  petition  was  not  filed  according  to  the 
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allegations  of  the  alternative  writ  30  days  before  the 
city  election,  in  accordance  with  Ordinance  No,  1464. 
The  demurrer  to  the  writ  will  therefore  be  sustained. 

Dbmubbbb  Sustainbd. 

Mb.  JusnoB  MoBbidb,  Mb.  Jubtiob  Bbkbok  and 
Mb.  JusnoB  Habbib  concur. 


Argaed  Jnlj  14,  tlllrmed  September  12,  rebearing  denied  Deeember  5, 

1916. 

HANCOCK  LAND  CO.  v.  PORTLAND. 

(159  Pae.  969.) 

Bvldeace— Admiaglons  of  OaanseL 

1.  On  appeal  in  a  suit  againBt  a  eitj  to  eaneel  an  assessment  of 
realty  and  to  enjoin  its  sale,  where  defendant's  counsel  admitted  that 
the  proof  of  the  posting  of  notices  of  the  proposed  improvement  origi- 
nally filed  did  not  meet  the  requirements  of  Portland  City  Charter, 
Section  376,  and  that,  if  the  proceedings  were  based  only  on  such 
proof,  there  was  a  lack  of  jurisdiction,  the  court  would  assume  that 
the  proof  submitted  was  inadequate. 

[As  to  silence  of  attorney  when  opposing  attorney  during  trial 
states  matter  of  fact  admitted  by  adverse  party  as  admission  of 
such  matters,  see  note  in  Ann.  Cas.  1913E,  945.] 

Srldence — ^Presumptions — ^Bebnttal. 

2.  Section  868,  subdivision  2,  L.  O.  L.,  provides  that  the  jury  are 
not  bound  to  find  against  a  presumption  or  other  evidence  satisiying 
their  minds,  and  Portland  City  Charter,  Section  404,  provides  that  in 
any  suit  assessment  proceedings  shall  be  presumed  to  be  regular  until 
the  contrary  is  shown.  In  a  suit  to  cancel  an  assessment  of  real  prop- 
erty and  to  enjoin  its  sale  where  the  defendant  relied  on  the  presump- 
tion of  regularity,  the  affidavit  of  the  posting  of  the  notices  of  the 
proposed  improvement,  received  in  evidence,  was  defective.  Held, 
that  a  presumption  cannot  contradict  facts  or  overcome  facts  proved; 
that  the  affidavit  overcame  the  presumption  that  official  duty  had  been 
regularly  performed,  and  imposed  upon  the  defendant  the  duty  of 
introducing  in  evidence  anotiier  affidavit  regular  in  form,  showing 
the  posting  of  the  notices  as  required,  or  to  substantiate  tne  losa  ox 
sneh  proof  in  the  manner  prescribed  by  law. 

From  Multnomah :  Lawbbkob  T.  Habbib^  Judge. 
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Department  No.  1.   Statement  by  Mb.  Chibf  Justios 

MOOBB. 

This  is  a  suit  by  the  Hancock  Land  Company,  a  cor- 
poration,  against  the  City  of  Portland,  a  municipal 
corporation,  to  cancel  an  assessment  of  real  property 
and  to  enjoin  the  sale  of  the  premises  alleged  to  have 
been  benefited  by  a  street  improvement.  The  complaint 
states  generally  that,  pursuant  to  authority  conferred 
by  the  common  council  of  Portland,  Page  Street  in  that 
city  was  improved  from  the  east  line  of  Albina  Avenue 
to  the  west  line  of  Ross  Street,  extended  southerly, 
and  the  cost  thereof  $3,568.38,  was  undertaken  to  be 
imposed  upon  the  real  property  bordering  upon  that 
part  of  Page  Street  and  asserted  to  have  been  bene- 
fited by  the  improvement ;  that  a  part  of  the  land  thus 
included  within  the  prescribed  district  was,  at  the  time 
the  improvement  was  made,  owned  by  the  heirs  of 
J.  B.  Montgomery,  deceased,  and  their  estate  in  the 
premises  was  assessed  to  the  extent  of  $1,581.16,  which 
sum  was  entered  in  the  docket  of  city  liens ;  and  that 
thereafter  the  plaintiff  purchased  from  such  heirs  the 
real  property  last  referred  to,  *  *  subject  to  said  assess- 
ment.*' The  initiatory  pleading  particularly  sets 
forth  many  alleged  failures  to  comply  with  the  munici- 
pal law  in  respect  to  the  making  of  the  improvement* 
only  one  of  which  defects  will  be  adverted  to : 

**That  the  charter  of  the  City  of  Portland  also  pro- 
vides :  *  Sec.  376.  The  resolution  of  the  council  declar- 
ing its  purpose  to  improve  the  street  shall  be  kept  of 
record  in  the  office  of  the  auditor  and  shall  be  published 
for  ten  consecutive  publications  in  the  city  official 
newspaper.  The  city  engineer  within  five  days  from 
the  first  publication  of  said  resolution  shall  cause  to 
be  conspicuously  posted  at  each  end  of  the  line  of  the 
contem^ated  improvement  a  notice  headed  *  *  Notice  of 
Street  Work"  in  letters  of  not  less  than  one  inch  in 
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lengthy  and  said  notice  shall  contain  in  legible  char- 
acters a  copy  of  the  resolution  of  the  council  and  the 
date  of  its  adoption,  and  the  engineer  shall  file  with  the 
auditor  an  affidavit  of  the  posting  of  said  notices,  stat- 
ing therein  the  date  when,  and  places  where  the  same 
have  been  posted.*  That  the  defendant  disregarded 
said  provisions  of  the  charter  and  neglected  and  failed 
to  post  at  each  end,  or  to  post  at  all,  in  a  conspicuous 
place,  the  notice  provided  in  said  section  of  the  city 
charter,  and  the  city  council  failed  to  obtain  jurisdic- 
tion of  said  property,  and  its  proceedings  in  relation 
to  said  improvement  were  void.*' 

The  answer  admits,  inter  alia,  the  excerpt  quoted 
from  the  charter,  denies  that  there  was  any  failure  to 
comply  with  the  requirements  of  such  municipal  law 
ip  making  the  improvement,  and  sets  forth  facts  as 
further  defenses.  The  averments  of  new  matter  in 
the  answer  were  denied  in  the  reply,  and  based  on 
these  issues  the  cause  was  tried,  resulting  in  a  decree 
granting  the  relief  prayed  for  in  the  complaint,  until  a 
reassessment  of  the  real  property  within  the  district 
can  be  made,  and  the  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie,  Deputy  City  Attorney,  and  Mr. 
Walter  P.  La  Roche,  City  Attorney,  with  an  oral  argu- 
ment by  Mr.  Davie. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Soothe  <&  Richardson,  with  an  oral  argument 
by  Mr.  J.  F.  Soothe. 

Opinion  by  Mb.  Ohebf  Jtjstioe  Moobb. 

1.  At  the  trial  the  plaintiff's  counsel  offered  in  evi- 
dence an  affidavit  of  posting  the  notices  of  the  pro- 
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posed  improvement,  whereupon  the  court,  referring  to 
such  written  sworn,  statement,  remarked : 

''As  I  understand,  counsel  for  the  defense  admits 
this  proof  of  posting  originally  filed  does  not  meet  the 
reqmrements  of  the  lawt^* 

The  defendant's  counsel  replied: 

**Yes;  we  will  admit  that. 

**The  Court:  And  that  if  the  proceedings  were  based 
onlj  on  this  original  proof,  that  there  is  disclosed  a 
lack  of  jurisdiction  t 

** Defendant 's  Counsel:  Yes;  if  they  were  based  on 
that  alone,  it  would  disclose  a  lack  of  jurisdiction." 

Neither  the  original  affidavit  of  the  posting  of  the 
notices  nor  a  copy  thereof  has  been  brought  to  this 
court.  It  will  be  assumed,  from  the  admission  of  the 
defendant's  counsel,  that  the  proof  submitted  was  in- 
adequate. It  is  admitted  by  defendant's  counsel  that 
the  posting  of  notices  of  the  street  improvement  was  a 
jurisdictional  prerequisite,  but  contended  that  proof 
thereof  by  filing  the  city  engineer's  affidavit  was  not 
essential  to  an  exercise  of  the  power  of  the  common 
council  to  hear  and  determine  that  matter.  They 
maintain  that,  notwithstanding  the  defective  affidavit 
of  such  posting  which  was  made,  filed  and  received  in 
evidence,  the  trial  court  should  have  disregarded  such 
proof  and  invoked  the  presumption  that  official  duty 
had  been  regularly  performed,  but  in  failing  to  do  so 
and  in  granting  the  relief  prayed  for  in  the  complaint 
errors  were  committed. 

2.  Section  404  of  the  municipal  law  reads : 

'*In  any  action,  suit  or  proceeding  in  any  court  con- 
ceming  any  assessment  of  property  or  levy  of  taxes 
authorized  by  this  charter,  or  the  collection  of  such 
tax  or  proceeding  consequent  thereon,  such  assessment, 
levy,  consequent  proceeding,  and  all  proceedings  con- 
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nected  therewith,  shall  be  presumed  to  be  regular  and 
to  have  been  duly  done  or  taken  nntil  the  contrary  is 
shown." 

Bnle  119  of  Lawson's  Law  of  Presumptive  Evidence 
is  as  follows : 

'^  A  presumption  cannot  contradict  facts  or  overcome 
facts  proved.'* 

A  text- writer  in  discussing  this  subject  observes : 

''There  is  some  confusion  in  the  cases  upon  the 
question  whether  a  presumption  is  evidence  and  has 

f)robative  force.  Since  the  function  of  a  presumption 
ogically  considered  is  merely  to  impose  the  burden  of 
going  forward  with  the  evidence  upon  the  party  against 
whom  it  operates,  when  contrary  evidence  is  adduced 
the  presumption  disappears,  allJiough  the  facts  upon 
which  it  rested  still  remain  as  evidence  in  the  case ' ' : 
9  Ency.  Ev.  885. 

In  the  absence  of  any  other  proof,  a  presumption  is 
usually  indulged  as  substantive  evidence  to  substan- 
tiate or  refute  a  material  fact.  The  jury,  however,  are 
not  bound  to  find  in  conformity  with  the  declarations 
of  any  number  of  witnesses,  which  do  not  produce  con- 
viction in  their  minds,  against  a  less  number,  or  against 
a  presumption  or  other  evidence  satisfying  their  minds : 
Section  868,  subd.  2,  L.  0.  L.  In  the  case  at  bar  the 
trial  court,  for  want  of  any  other  evidence  on  the  sub- 
ject, would  undoubtedly  have  been  authorized  to  in- 
dulge the  presumption  now  invoked,  and,  having  done 
so,  to  deduce  therefrom  the  conclusion  that  the  notices 
of  the  street  improvement  had  been  regularly  posted, 
and  that  the  engineer  had  filed  with  the  auditor  an 
affidavit  as  required  by  Section  376  of  the  charter,  stat- 
ing in  the  written  sworn  declaration  the  date  when  and 
the  places  where  the  same  had  been  posted,  but  that 
the  affidavit  had  been  mislaid  or  lost    In  the  present 
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instance  the  affidavit  was  produced  and  received  in 
evidence,  thereby  overcoming  the  presumption  that 
official  duty  had  been  regularly  performed  and  impos- 
ing upon  the  defendant  the  duty  of  introducing  in  evi- 
deuce  another  affidavit,  regular  in  form,  showing  the 
posting  of  the  notices  as  required,  or  to  substantiate 
the  loss  of  such  proof  in  the  manner  prescribed  by  law. 
The  presumption  can  be  relied  upon  **  until  the  con- 
trary is  shown'':  Section  404,  City  Charter.  The 
contrary  having  been  established  as  thus  stated,  no 
foundation  remained  upon  which  to  predicate  the  pre- 
sumption. Thus  in  Hughes  v.  City  of  Portland,  53 
Or.  370,  384  (100  Pac.  942,  948),  Mr.  Justice  Bean, 
discussing  this  subject,  says: 

**In  a  suit  to  enjoin  the  enforcement  of  a  reassess- 
ment, it  will,  when  the  record  of  the  council  is  silent, 
be  presumed  that  the  objections  of  the  property  own- 
ers were  considered  by  the  council  and  found  without 
merit,  when  it  subsequently  passes  the  reassessment 
ordinance,  as  though  such  objections  were  not  in  the 
way.'' 

To  the  same  effect  see,  also,  Trummer  v.  Konrad,  32 
Or.  54,  56  (51  Pac.  447) ;  Dimiway  v.  Portland,  47  Or. 
103, 117  (81  Pac.  945) ;  Goodnough  Merc.  Co.  v.  Gallo- 
way,  48  Or.  239,  243  (84  Pac.  1049). 

The  decree  is  therefore  affirmed.  Affibmbd. 

Opinion  Corbbctbd  and  Bbhbabinq  Denied. 

Mb.  Justice  Benson,  Mb.  Jubtigb  MoBbide  and  Mb. 
JusTioB  Bean  concur. 
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Decided  December  6,  1918, 

On  Petition  fob  Behbabinq. 

(161  Pae.  250.) 

Former  opinion  corrected  and  petition  for  rehearing 
denied. 

Mr.  Henry  A.  Davie,  Deputy  City  Attorney,  and  Mr. 
Walter  P.  La  Roche,  City  Attorney,  for  the  petition. 

Messrs.  Boothe  dk  Richardson,  contra. 

Department  No.  1.    Opinion  by  Mb.  Chief  Justicb 

MOOBB. 

In  the  former  opinion,  in  referring  to  evidence  re- 
ceived at  the  trial,  it  is  said : 

**  Neither  the  original  affidavit  of  the  posting  of  the 
notices  nor  a  copy  thereof  has  been  brought  to  this 
court.'' 

The  transcript  relating  to  this  matter  reads : 

**The  plaintiff  offers  the  original  proof  of  posting, 
and  we  ask  to  have  it  marked  *  Plaintiff's  Exhibit  C,' 
with  the  privilege  of  withdrawing  the  same  and  sub- 
stituting a  copy." 

Attached  to  the  transcript  is  a  paper  having  in  type- 
writing at  the  top  thereof  the  words:  ** Plaintiff's  Ex- 
liibit  *C.'  "  There  is  no  certificate  appended  to  indi- 
cate that  it  is  a  copy  of  the  evidence  so  received.  In 
the  excerpt  quoted  from  the  opinion,  the  word  **cer- 
tified"  should  have  been  employed  to  limit  the  word 
**copy"  as  there  used.  No  doubt  is  entertained  in  this 
instance  that  what  purports  to  be  a  copy  of  the  affidavit 
referred  to  is  an  exact  exemplification  of  the  original. 
By  the  language  first  hereinbefore  quoted  it  was  de- 
signed to  show  that,  if  such  practice  was  approved,  it 
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might  be  possible  in  some  other  case  for  designing  par- 
ties to  substitute  spurious  exhibits  which  might  escape 
the  attention  of  adverse  parties,  thereby  imposing  upon 
this  court. 

With  the  insertion  of  the  qualifying  word  mentioned, 
and  correcting  the  former  opinion  in  this  particular^ 
the  petition  for  a  rehearing  is  denied.        Affibmbd. 

FoBMBB  Opinion  Cobbeotbd  and  Bbhbabinq  Dbnisd. 


6nbmittecl  on  brief  October  24,  aiBrmed  December  5,  1910. 

DOEESTLEE  v.  FIEST  NAT.  BANK.* 

(161  Pac.  386.) 

Bank!  and  BanUnff— National  Bank  Examiner— Offlcial  of  Bank. 

1.  A  national  bank  examiner  is  not  an  agent  or  oi&cer  of  a  bank 
which  he  examines. 

Estoppel— Persona  to  Whom  Estopp^  is  Arailable. 

2.  A  statement  to  a  national  bank  examiner  by  a  depositor  in  reply 
to  a  question  by  the  examiner  as  to  whether  loans  by  the  president 
of  the  bank  were  authorized  furnishes  no  basis  for  an  estoppel  in 
favor  of  the  bank  and  against  the  depositor;  the  examiner  not  being 
an  officer  or  agent  of  the  bank. 

Banks  and  Banking— Liability  of  Bank  for  Acts  of  Officers. 

3.  While  a  depositor  in  a  national  bank  is  presumed  to  know  that 
the  bank  is  without  authority  to  lend  his  funds  for  his  benefit  as  an 
individual,  the  president  of  a  national  bank,  having  made  representa- 
tions to  an  uneducated  depositor  that  his  deposit  could  be  lent  so  as  to 
be  called  within  30  days  yet  bring  a  fair  rate  of  interest,  cannot,  the 
depositor  understanding  that  the  president  was  acting  for  the  bank, 
make  loans  of  the  depositor's  funds  without  rendering  the  bank  liable. 

[As  to  liability  of  banks  for  frauds  of  officersi  see  note  in  81^ 
Am.  Bep.  760.] 

Trial- Instructions — ^Form  of  Instructions. 

4.  An  instruction  submitting  an  issue  to  the  jury  need  not  follow 
the  testimony  of  the  witnesses  if  it  accurately  presents  the  situation. 

TMal— Instructions — ^Issues  Presented. 

5.  Where  a  depositor  in  a  national  bank  sued  for  deposits  which 
had  been  loaned  by  the  president,  contending  that  the  president  was 

*  Authorities  discuaeing  the  question  of  liability  of  bank  for  acts  of 
officers  in  excess  of  their  powers  are  gathered  in  notes  in  66  L.  B.  A. 
761;  39  L.  B.  A.  (H.  8.)  174. 
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acting  for  the  bank,  while  the  bank  contended  that  the  president  was 
acting  indiyidaally,  and  that  the  depositor  was  estopped  to  assert 
liability  against  it,  an  instmetion  on  the  powers  of  national  banks 
is  not  necessary ;  for  the  fact  that  the  depositor  attempted  to  authoriza 
the  bank  to  perform  an  tUtra  vire^  act  in  lending  his  money  did  not 
authorize  the  president  to  appropriate  the  funds  and  excuse  the  bank 
from  liability  for  his  misappropriation. 

Txlal— Instrnctioiia— Aasiimptioii  of  Facta. 

6.  In  an  action  against  a  national  bank  to  recover  deposits,  the 
bank  contended  that  the  depositor  consented  to  the  act  of  the  presi- 
dent in  loaning  his  deposits,  and  that  he  was  estopped  to  assert  the 
liability  of  the  bank.  The  court  charged  that  an  estoppel  is  that  by 
which  a  person  by  his  own  act  which  he  has  committed  precludes  him 
from  asserting  the  truth.  Other  portions  of  the  charge  clearly  showed 
that  the  court  did  not  assume  that  plaintiff's  testimony  at  trial  was 
true,  and  that  the  statement  on  wmch  the  estoppel  was  based  was 
untrue.  Held,  that  the  charge  was  not  erroneous  ag  assuming  that 
plaintiff's  testimony  at  trial  was  true. 

BBtoppd— Equitable  Ettoppel—- Definition. 

7.  An  "estoppel"  may  be  defined  as  where  a  man  if  concluded  and 
forbidden  to  speak  against  hit  own  act  or  deed,  though  it  is  to  say  the 
truth. 

Appeal  and  Error—- Beriew— Instnictions. 

8.  Where  the  instructions  correctly  present  the  law,  a  judgment 
will  not  be  reTorsed  for  mere  technical  inaccuracies. 

From  Douglas :  James  W.  Hamilton,  Judge. 

In  Banc    Statement  by  Mb.  Justicb  MoBbidb. 

This  is  an  action  by  M.  S.  Doerstler  against  the  First 
National  Bank  of  Eoseburg,  a  corporation,  to  recover 
the  balance  due  on  allied  deposits  made  in  defendant 
bank. 

The  complaint  alleged,  in  substance,  that  for  many 
years  prior  to  April  27,  1911,  plaintiff  had  been  a  de- 
positor of  defendant  bank,  and  that  upon  that  date  he 
had  on  deposit  $5,365.90;  that  since  said  date  defend- 
ant has  paid  him  upon  said  deposit  the  sum  of  $6.90, 
and  no  more,  leaving  a  balance  due  him  of  $5,359,  for 
which  he  prays  judgment,  together  with  interest. 

The  answer  denied  that  plaintiff  had  on  deposit  the 
sum  stated,  or  that  there  was  any  sum  whatever  due 
him  from  defendant.  For  a  further  answer  defendant 
alleged  that  it  was  a  duly  authorized  national  bank; 
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that  on  Jxme  IT,  1911,  it  sold  all  its  assets,  except  cer- 
tain overdue  notes  and  accounts,  and  its  goodwill  to- 
the  Douglas  National  Bank,  which  assumed  the  deposit 
accounts  of  defendant;  that  at  said  date  plaintiff  had 
on  deposit  with  defendant  the  sum  of  $6.90,  and  no- 
more,  which  the  Douglas  National  Bank  afterward 
paid  him.  There  was  also  a  plea  of  account  stated. 
'Another  defense  set  forth  was  that  plaintiff  requested 
T.  B.  Sheridan,  the  president  of  defendant,  to  loan  his 
money,  and  authorized  him  to  withdraw  it  for  that 
purpose,  and  that  thereupon  and  long  prior  to  the  sale- 
of  the  defendant  bank  to  the  Douglas  National  Bank 
Sheridan  withdrew  from  the  bank  and  loaned  for  plain- 
tiff the  following  sums:  $469  loaned  to  B.  C.  Agee, 
$1,700,  to  A.  M.  Kelsey,  and  $1,760,  to  T.  B.  Sheridan ;, 
that  said  sums,  aggregating  $3929,  were  all  the  funds 
of  plaintiff  deposited  in  the  defendant  bank,  except 
$6.90  paid  to  plaintiff  as  aforesaid ;  that  Sheridan,  act- 
ing solely  as  the  agent  of  plaintiff,  took  the  notes  of 
the  parties  to  whom  the  loans  were  made,  inserted 
them  in  an  envelope,  marking  it  with  the  name  of  the 
plaintiff,  and  placed  them  in  the  vaults  of  defendant 
for  safekeeping  at  the  request  of  and  for  the  sole  use- 
and  benefit  of  plaintiff;  that  these  notes  were  never 
mingled  with  the  securities  of  the  bank,  but  were  kept 
separate  and  apart  in  that  portion  of  the  vaults  de- 
voted entirely  to  the  safekeeping  of  papers  belongings 
to  customers,  being  treated  by  defendant  and  its  em- 
ployees as  private  property,  and  in  no  sense  as  belong- 
ing to  defendant.  Then  follows  a  plea  of  estoppel 
based  upon  the  answer  of  plaintiff  to  a  circular  letter 
sent  to  him  by  B.  W.  Qoodhart,  United  States  bank 
examiner,  which  letter  and  answer  mutatis  mutandis 
are  identical  with  the  letter  and  answer  referred  to  ia 
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Carlon  v.  First  Nat.  Bank,  80  Or.  539  (157  Pac  809), 
and  are  therefore  not  quoted  in  full. 

The  plaintiff  filed  a  reply  putting  in  issue  all  the 
new  matter  in  the  answer  except  that  he  admitted  sign- 
ing the  answer  to  the  letter  sent  him  by  the  bank  exam- 
iner.   Concerning  that  matter  his  reply  is  as  follows : 

''That  at  all  times  mentioned  in  the  complaint  and 
answer  in  this  case  T.  B.  Sheridan  was  and  is  the  duly 
elected^  qualified  and  acting  president  of  the  First 
National  Bank,  and  its  chief  executive  officer,  having 
the  actual  management  and  control  of  said  bank ;  [that 
the  business  transacted  between  plaintiff  and  defend- 
ant was  almost  exclusively  done  through  said  Sheridan 
as  the  president,  agent,  and  representative  of  said 
bank ;  that  while  plaintiff  was  a  depositor  of  said  bank, 
and  prior  to  April  27, 1911,  the  said  Sheridan,  as  presi- 
dent of  defendant  bank,  informed  plaintiff  that  the 
bank  could  lend  some  of  the  funds  of  plaintiff  then  on 
deposit  in  said  bank,  so  as  to  earn  for  plaintiff  6  per 
cent  per  annum,  and  that  at  any  time  plaintiff  desired 
to  use  said  funds  said  bank  could  call  them  in  upon 
30  days '  notice ;  that  thereafter  the  said  bank  rendered 
to  plaintiff  statements  of  account  showing  that  certain 
funds  of  plaintiff  had  been  loaned  by  said  bank,  but 
said  bank  never  informed  plaintiff  as  to  the  names  of 
borrowers  of  said  funds,  or  the  nature  of  any  security 
taken,  or  the  length  of  time  any  such  loan  was  to  run 
or  of  any  other  particulars  regarding  the  same,  and 
plaintiff  believed  from  said  statements  and  from  the 
representations  theretofore  made  to  plaintiff  through 
said  Sheridan  that  said  bank  had  loaned  plaintiff's 
funds,  and  that  plaintiff  could  at  any  time  obtain  such 
funds  from  said  bank  by  giving  30  days'  notice,  and 
that  plaintiff  would  receive  interest  upon  said  funds ; 
that  said  bajok  never  delivered  to  plaintiff  any  promis- 
sory note  or  other  security  or  evidence  relating  to  any 
such  alleged  loans,  and  plaintiff  was  thereby  led  to 
believe,  and  did  believe,  that  all  securities  taken  for 
any  such  alleged  loans  were  taken  in  the  name  of  said 
bank,  and  plaintiff,  because  of  said  representations  of 
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said  Sheridan,  did  not  expect  said  bank  to  turn  any 
such  security  or  securities  over  to  plaintiff,  but  plain- 
tiff was  at  all  times  led  by  said  bank  to  believe  and 
did  believe  that  plaintiff  was  simply  to  look  to  said 
bank  for  his  money;  that  because  of  the  foregoing 
facts,  when  plaintiff  received  from  said  bank  state- 
ments showing  that  some  of  plaintiff's  funds  had  been 
loaned^  plaintiff  made  no  objection,  but  relied  upon 
the  said  representations;]  that  when  the  defendant 
bank  ceased  business  in  June,  1911,  it  was  stated  by 
the  officers  of  the  defendant  bank  and  the  officers  of 
the  Douglas  National  Bank  of  Boseburg,  Oregon,  that 
the  said  banks  had  consolidated,  and  for  that  reason 
plaintiff  believed  that  the  consolidated  bank  would  still 
be  responsible  for  his  funds,  and  did  not  learn  until 
long  afterward  that  the  defendant  bank  had  really 
gone  out  of  business,  and  that  the  pretended  consoli- 
dation was  not  a  consolidation  in  fact,  but  that  the  said 
Douglas  National  Bank  had  simply  taken  over  certain 
securities  formerly  held  by  the  defendant  bank,  and 
had  become  responsible  for  certain  specific  deposits  of 
the  defendant  bank;  [that  the  plaintiff  never  learned 
imtil  long  after  the  closing  of  the  defendant  bank  that 
it  was  claimed  by  the  said  bank  or  by  said  Sheridan 
that  the  said  Sheridan  had  personally  taken  plaintiff 's 
funds  in  the  manner  set  forth  in  defendant's  answer 
herein;  that  plaintiff  never  ratified  or  acquiesced  in 
said  alleged  taking  of  his  funds;  that  plaintiff  never 
in  any  way  authorized  the  said  Sheridan  to  withdraw 
any  funds  whatever  from  plaintiff's  account  in  said 
bank;]  that  while  plaintiff's  account  with  defendant 
bank  was  active,  and  while  said  bank  was  going  into 
liquidation,  plaintiff  resided  in  Curry  County,  remote 
from  any  railroad  communication,  said  bank  being 
located  at  Boseburg,  [and  plaintiff  was  not  informed 
as  to  the  condition  of  said  bank  or  as  to  the  fact  that 
it  was  going  into  liquidation,  but  at  all  times  believed 
said  bank  to  be  a  strong,  wealthy  institution,  and  its 
officers  and  managers  thoroughly  honorable  and  re- 
sponsible;] that  plaintiff  is  informed  and  believes,  and 
therefore  alleges,  that  B.  C.  Agee  and  A.  M.  Kelsey, 
who  are  mentioned  in  the  defendant 's  answer  herein  as 
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persons  to  whom  the  said  Sheridan  loaned  some  of  the 
funds  of  plaintiff,  were  at  the  time  of  said  alleged  loans 
business  associates  of  the  said  Sheridan,  and  if  the 
said  Sheridan  paid  into  the  hands  of  said  Agee  or  said 
Kelsey  any  of  the  funds  of  plaintiff,  it  was  done  largely 
for  the  personal  benefit  of  said  Sheridan  and  done  with- 
out the  knowledge  and  consent  of  plaintiff ;  that  plain- 
tiff never  directly  or  indirectly  authorized  the  said 
Sheridan  as  an  individual  to  lend  any  of  the  plaintiff 's 
funds  or  withdraw  any  part  thereof  from  defendant 
bank  for  any  purpose,  [and  never  authorized  said 
bank  to  so  dispose  of  plaintiff's  funds  that  he  would 
no  longer  be  able  to  look  to  said  bank  as  responsible 
for  the  repayment  of  same,  but  the  only  arrangement 
as  to  the  lending  of  plaintiff's  money  which  plaintiff 
ever  made  with  defendant  bank  was  that  defendant 
bank,  in  consideration  of  defendant  bank's  putting  a 
part  of  plaintiff 's  money  to  work  to  earn  interest,  that 
plaintiff  would  not  call  for  the  same  except  upon  30 
days'  notice  to  defendant  bank;]  that  in  the  month  of 
June  or  July,  while  plaintiff  was  on  a  visit  to  Hagers- 
town,  Indiana,  plaintiff  received  the  letter  set  out  on 
page  5  of  said  answer,  of  R.  W.  Goodhart,  national 
bank  examiner ;  that  neither  at  the  time  of  the  receipt 
of  said  letter  nor  until  long  afterward  did  plaintiff 
receive  any  notice  or  knowledge  that  the  defendant 
bank  was  liquidating  its  affairs  or  proposed  to  go  out 
of  business,  [and  when  said  letter  was  received  by 
plaintiff,  plaintiff  assumed  that  the  same  was  a  mere 
banking  formality,  did  not  carefully  read  the  same, 
and  did  not  understand  that  the  object  thereof  was  to 
-cause  plaintiff  to  release  the  defendant  bank  from  re- 
sponsibility for  said  alleged  loans ;]  that  the  statement 
appended  to  said  letter  which  was  signed  by  plaintiff 
was  prepared  by  said  Goodhart,  reaay  for  plaintiff's 
isignature,  [and  plaintiff  si^ed  the  same  without  un- 
derstanding the  real  meaning  thereof;  that  plaintiff 
supposed  that  by  signing  said  letter  he  was  simply  rati- 
fying the  making  of  loans  from  plaintiff's  funds  by 
defendant  bank  under  the  arrangement  hereinbefore 
mentioned,  and  that  plaintiff  would  still  have  the  right 

•a  Dr.— 7 
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at  any  time  upon  30  days  *  notice  to  demand  said  funds 
from  said  bank;  that  the  plaintiff  received  his  early 
education  in  the  German  language,  his  knowledge  of 
the  English  language  is  limited ;  that  he  is  unacquainted 
with  banking  methods  and  business  forms  generally, 
and  when  he  signed  said  statement  did  not  understand 
that  the  language  of  said  statement  had  the  meaning 
which  it  is  now  alleged  is  conveyed  thereby ;  that  plain- 
tiff never  intended  to  release  defendant  bank  from 
liability  for  any  of  the  funds  which  he  had  deposited 
with  said  bank,  but  only  intended  to  ratify  any  loans 
which  said  bank  had  made  to  the  extent  that  plaintiff 
would  not  seek  to  withdraw  any  of  said  funds  without 
30  days '  notice ;  that  plaintiff  is  informed  and  believes, 
and  therefore  alleges,  that  the  said  Goodhart  at  the 
time  of  writing  said  letter  to  plaintiff  knew  that  said 
bank's  affairs  were  not  in  sound  condition,  and  knew 
that  the  said  T.  R.  Sheridan,  its  president,  was  in  fail- 
ing circumstances,  and  had  been  withdrawing  from 
the  accounts  of  various  depositors  of  said  bank  large 
sums  of  money  for  the  personal  use  or  benefit  of  said 
Sheridan,  under  pretense  of  making  loans  therefrom, 
and  the  said  Goodhart  at  all  times  concealed  said  knowl- 
edge from  this  plaintiff,  and  plaintiff  long  after  the 
receipt  of  said  letter  believed  said  bank  to  be  a  sound 
and  responsible  financial  institution  and  its  officers  re- 
liable and  trustworthy ;  that  the  said  Goodhart  thereby 
deceived  plaintiff  by  his  silence,  and  caused  plaintiff 
to  sign  said  statement  without  carefully  investigating 
the  meaning  thereof;  that  had  plaintiff  been  advised 
as  to  what  the  facts  were,  that  said  bank  was  going 
into  liquidation,  and  that  said  Sheridan's  conduct  as 
president  of  said  bank  had  been  irregular  or  corrupt^ 
plaintiff  would  not  have  signed  said  statement  without 
taking  legal  advice  so  as  to  know  the  true  meaning 
thereof ;  that  said  statement  did  not  express  plaintiff 's 
true  intent  or  meaning,  and  the  signing  thereof  was 
due  entirely  to  misapprehension  and  deception;]  that 
in  truth  and  in  fact  the  alleged  loans  mentioned  in  said 
answer  were  really  misappropriations  by  said  Sheridan 
of  the  funds  of  said  bank,  and  said  Sheridan  f raudu- 
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lently  concealed  the  real  character  thereof,  [as  said 
Goodhart  well  knew  when  he  addressed  said  letter  to 
plaintiff,  and  as  the  directors  and  other  officers  of  said 
bank  knew  or  could  have  known  had  they  examined 
or  scrutinized  the  affairs  of  said  bank  and  the  conduct 
of  said  Sheridan  as  president,  as  it  was  at  all  times 
their  duty  to  do].'' 

Defendant  moved  to  strike  out  all  those  portions  of 
the  reply  above  quoted  which  are  included  in  brackets, 
but  the  motion  was  overruled.  Upon  the  trial  defend- 
ant excepted  to  certain  instructions  given  by  the  court 
and  to  the  refusal  of  the  court  to  give  instructions 
requested  by  defendant.  These  matters  will  be  noted 
in  the  opinion.  There  was  a  trial  and  verdict  for  plain- 
tiff, and  defendant  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Eule  18:  56  Or.  622  (117  Pac.  xi). 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
2ir.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  B.  L.  Eddy. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1.  Many  of  the  questions  raised  on  this  appeal  have 
been  settled  in  previous  cases  arising  between  the  de- 
fendant and  other  depositors.  The  motion  to  strike 
out  portions  of  plaintiff *s  reply  to  defendant's  plea 
of  estoppel  was  properly  overruled.  As  held  in  Carlon 
V.  First  Nat.  Bank,  80  Or.  539  (157  Pac.  809),  and 
Verrell  v.  First  Nat.  Bmk,  80  Or.  550  (157  Pac.  813), 
the  bank  examiner  was  not  the  agent  of  the  bank,  and 
no  statement  to  him  would  estop  the  plaintiff  from 
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asserting  the  facts  in  an  action  between  him  and  the 
bank. 

2,  The  plaintiff,  however,  assuming  the  facts  to  be 
well  pleaded,  replied  by  showing  that  he  was  not  in 
possession  of  all  the  facts  when  he  signed  the  certifi- 
cate requested  by  the  bank  examiner,  and,  while  the 
matter  pleaded  is  somewhat  prolix,  we  think  it  is  rele- 
vant. The  circumstances  were  not  fully  and  fairly 
stated  in  the  letter  written  by  the  bank  examiner,  and 
the  certificate  at  the  bottom  which  plaintiff  was  re- 
quested to  sign  was  evidently  framed  so  as  to  entrap 
the  plaintiff  into  an  affirmative  answer.  He  was  re- 
quested to  sign  if  the  statement  appended  was  correct. 
It  would  have  been  but  fair  if  the  examiner  had  fully 
stated  the  exact  condition  of  affairs  as  between  the 
bank  and  Sheridan,  and  then  asked  the  plaintiff  to 
write  a  reply  instead  of  making  a  partial  statement 
of  the  circumstances  and  confining  plaintiff  to  a  ^^yes 
or  nothing**  answer.  The  other  questions  raised  upon 
the  testimony  are  discussed  in  the  cases  above  cited, 
and  need  not  here  be  considered. 

3.  Taking  the  plaintiff's  testimony  as  a  whole,  it 
tends  to  show  that  he  was  dealing  with  Sheridan  as 
a  representative  of  the  bank,  and  supposed  that  it 
was  the  bank  which  was  to  loan  his  money  for  him. 
Granted  that  he  was  presumed  to  know  as  a  matter 
of  law  what  neither  laymen  nor  lawyers  usually  know 
as  a  matter  of  fact,  namely,  that  the  bank  could  not 
loan  his  money  for  him,  it  does  not  follow  that  one  of 
the  officers  of  the  bank  had  a  right  to  use  his  official 
position  and  the  bank's  apparent  responsibility  as 
a  false  token  to  get  plaintiff's  money.  No  doubt,  the 
method  by  which  the  bank  would  draw  the  money  when 
a  loan  was  made  was  rather  hazy  in  his  mind,  as  his 
letters  introduced  in  evidence  show  that  he  is  an  un- 
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educated^  ignorant  ranolier.  He  knew  that  the  hank 
had  his  money  and  was  responsible,  and  the  president 
of  the  bank  in  its  place  of  business  told  him  that  he 
oonld  loan  it  for  him  at  6  per  cent  To  him,  as  to  most 
ignorant  people,  the  president  was  the  bank.  As  he 
expresses  it  in  his  crude  way,  ^'I  supposed  the  bank 
would  be  security  for  the  money*';  that  is,  he  supposed 
that  he  was  dealing  with  the  bank,  and  that  it  was  re- 
sponsible and  able  to  replace  his  money  within  30 
days  if  he  called  for  it.  Had  he  presented  a  certificate 
of  deposit  for  payment  and  Sheridan  had  said  to  him, 
**I  will  pay  the  certificate  next  week,*'  neither  he  nor 
anyone  else  would  have  imderstood  that  Sheridan  in- 
tended to  pay  it  out  of  his  own  pocket,  and  when 
Sheridan  said,  **I  will  loan  your  money  and  pay  you 
6  per  cent  interest, '  *  he  naturally  supposed  that  Sheri- 
dan was  speaking  for  the  bank,  and  no  doubt  Sheridan 
intended  that  he  should  so  believe.  Assuming  that 
there  was  technical  error  in  the  instructions,  we  would 
still  be  disposed  to  affirm  the  judgment  under  the  pro- 
visions of  Article  VH,  Section  3,  of  our  Constitution 
as  amended ;  but  there  is  no  reversible  error  if  we  take 
the  instructions  as  a  whole. 

4.  The  first  objection  to  the  instructions  is  that  the 
court,  in  stating  what  the  plaintiflF  claimed,  used  the 
following  language:  **And  that  Mr.  Sheridan  told  him 
[plaintiff]  that  he  would  lend  the  money  for  him  at 
a  premium.  *  *  Whereas  the  plaintiff  had  actually  em- 
ployed this  language:  ''So  he  told  me  he  would  loan 
it  out  for  me  and  give  me  6  per  cent  interest/'  The 
court  was  not  attempting  to  quote  the  testimony 
verbatim,  but  in  a  general  way  to  call  the  attention  of 
the  jury  to  the  issue  between  the  parties,  and  the  use 
of  the  word  ** premium**  instead  of  **6  per  cent  in- 
terest** could  not  mislead  the  jury. 
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5.  It  is  next  objected  that  the  court  did  not  give  an 
instmction  correctly  defining  the  limitations  upon  the 
powers  of  national  banks.  There  was  no  occasion  for 
such  an  instruction  under  the  pleadings  or  evidence. 
The  plaintiff's  contention  was  that  he  had  deposited 
his  money  in  the  bank,  and  the  bank  had  refused  to 
repay  him.  The  defendant's  contention  was  that 
plaintijff  had  authorized  Sheridan  personally  to  draw 
it  out  and  loan  it,  and  that  he  had  drawn  it  out  pur- 
suant to  such  authority.  The  plaintijff  takes  issue 
here,  and  claims  that  he  did  not  authorize  Sheridan 
personally  to  loan  the  money,  but  that  such  authority 
was  given  the  bank,  and  that  Sheridan,  the  principal 
officer  of  the  bank,  drew  it  out  and  misappropriated  it. 
If  plaintiff  made  Sheridan  his  agent  to  loan  the  money 
and  withdraw  it  from  the  bank  for  that  purpose,  and 
he  did  so,  the  bank  is  not  liable,  and  the  court,  in  effect, 
so  instructed.  If  he  attempted  to  make  the  bank  his 
agent,  and  its  president  drew  out  the  money  and  mis- 
appropriated it,  no  matter  what  the  bank's  limitations 
as  to  lending  money  for  others  may  be,  it  is  liable  for 
the  money  so  unlawfully  withdrawn.  It  does  not  follow 
that,  because  plaintiff  attempted  to  give  the  bank 
authority  to  do  an  act  in  relation  to  his  deposit  that 
was  ultra  vires,  an  officer  of  the  bank  could  withdraw 
an  amount  of  money  equal  to  plaintiff 's  deposit,  charge 
it  up  against  plaintiff,  and  convert  it  to  his  own  use. 
As  remarked  by  Judge  Dbady  in  United  States  v.  Ran- 
dally  1  Deady,  524,  Fed.  Cas.  No.  16,118,  where  a  post- 
master was  convicted  of  stealing  gold-dust  from  the 
United  States  mails,  and  the  contention  was  made  that 
gold-dust  was  not  mailable  matter.  **  Because  gold- 
dust  is  not  mailable,  it  does  not  follow  that  it  is  not 
stealable. ' '  So  here  it  does  not  follow  that  because  the 
bank  had  no  right  to  act  as  a  broker  for  plaintiff,  and 
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his  alleged  authorization  of  it  to  do  so  was  void^  the 
president  of  the  bank  could  steal  an  amount  and  cover 
the  theft  by  charging  it  against  plaintiff's  balance,  and 
thereby  relieve  his  bank  of  liability.  Whether  the 
bank  under  the  circumstances  could  lawfully  have 
loaned  the  money  for  plaintiff  is  a  matter  of  no  im- 
portance. It  says  that  it  did  not  loan  it,  and  plaintiff 
says  it  did  loan  it,  so  the  whole  question  comes  down 
to  this :  Did  plaintiff  authorize  Sheridan  personally  as 
his  agent  to  draw  out  and  loan  the  amount  of  his  de- 
posit? This  the  court  left  to  the  jury,  and  it  has  found 
that  he  was  not  so  authorized. 

6,7.  Exception  is  taken  to  some  language  used  by 
the  court  in  instructing  the  jury  upon  the  law  of  estop- 
pel. There  are  some  expressions  in  this  part  of  the 
charge  which  taken  alone  might  seem  to  have  a  tend- 
ency to  mislead,  but  when  considered  with  the  context 
this  cannot  be  said  to  be  their  effect.  The  whole  of  the 
court 's  charge  on  that  subject  is  as  follows : 

**The  defendant  then  also,  as  I  have  already  told 
you,  has  pleaded  that  which  is  denominated  as  estop- 
pel. And  you  will  remember  the  fact  alleged  with  re- 
gard to  that  particular  defense  is  this :  That  upon  the 
inspector,  Goodhart,  sending  to  the  plaintiff  a  letter 
making  inquiry  as  to  the  matter  of  these  particular 
charges  against  his  account,  he  answered  as  has  al- 
ready been  read  to  you  with  regard  to  it.  And  it  is 
alleged  in  the  answer  that  for  this  reason  the  plaintiff 
is  estopped;  that  is,  by  his  own  answer.  What  is 
meant  by  that  is  that  he  is  prevented  from  asserting 
his  right  or  his  claim  to  this  particular  money,  because 
he  made  the  answer  which  he  did,  and  it  becomes  neces- 
sary for  me,  gentlemen,  to  explain  the  law  applicable 
to  that  particular  feature  of  the  case,  and  it  is  also 
quite  an  important  matter  of  the  law  for  you  to  con- 
sider in  applying  it  to  the  facts  in  this  case.  I  cannot 
better  illustrate  the  proposition  of  estoppel,  gentlemen, 
than  by  this :  We  will  suppose  that  one  of  you  jurors 
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owned  a  horse,  and  another  person,  a  third  party,  came 
by  and  made  a  bargain  with  yet  someone  else  for  the 
horse,  in  your  presence,  the  horse  being  yours,  and  you 
stood  by  and  allowed  the  purchaser  to  pay  his  money 
for  your  horse  and  take  it,  supposing  that  it  belonged 
to  the  seller,  whereas,  in  truth  and  in  fact,  it  belonged 
to  you ;  the  law  says  that  under  such  circumstances  as 
that,  although  the  horse  belonged  to  you  in  fact,  you 
could  not  now  assert  it,  because  it  would  be  fraud  and 
imposition  upon  the  person  who  was  led  to  pay  his 
money  for  the  horse  when  you  by  acting  at  the  time 
could  have  prevented  it.  And  the  law  says  that  an 
estoppel  is  that  in  which  a  person  by  his  own  act  which 
he  has  conmiitted  precludes  himself  from  asserting  the 
truth;  and  what  they  intend  to  say  by  this  answer  is 
that  the  plaintiff  in  this  case,  being  asked  at  the  time 
as  to  the  facts  in  the  matter,  that  he  did  not  assert  the 
truth,  that  is,  contrary  to  what  he  now  says,  and  for 
that  reason  he  is  estopped  to  state  the  truth,  that  is, 
to  recover  the  money.  Plaintiff  says  it  belonged  to 
him,  he  did  not  authorize  Sheridan  to  make  this  loan 
to  himself  or  these  parties,  and  says  he  was  dealing 
with  the  bank.  They  say  that  he  should  have  said  that 
at  that  time.  Now,  as  to  that,  gentlemen,  I  state  to 
you  that  if  you  find  under  the  law  as  I  shall  give  the 
same  to  you  in  this  case  that  the  plaintiff  has  deposited 
the  money  as  claimed  in  this  bank,  and  that  there  is 
still  due  him  an  amount  of  money,  if  you  find  that 
under  the  law  as  I  shall  give  it  to  you,  applying  it  in 
this  case,  then  he  is  not  estopped  in  this  case  to  assert 
his  rights  and  to  recover  whatever  you  may  find  to  be 
due  him.  This  letter,  which  you  have  seen  and  which 
has  been  admitted — the  plaintiff  admits  that  he  made 
this  answer — is  allowed  to  go  before  you,  and  you  have 
the  right  to  consider  it.  It  is  in  the  nature  of  a  dec- 
laration made  by  him,  you  giving  it  such  credit  as  you 
may  deem  it  to  be  worth,  and,  after  applying  it,  talang 
the  answer  he  has  made  and  all  of  the  circumstances 
in  the  case,  you  find  that  the  evidence  is  with  the  plain- 
tiff, that  the  facts  are  as  he  claims  them  to  be  in  regard 
to  that  contract  or  the  authority  which  was  given  to 
the  bank,  then,  notwithstanding  the  fact  that  he  may 
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have  written  the  letter  and  which  he  admits  that  he  did, 
he  still  would  be  entitled  to  recover  what  you  find  due 
him  in  this  action.  The  reason  for  that  is  that  the 
bank  inspector  did  not  represent  the  bank.  And  it  is 
not  in  evidence  that  the  bank  in  any  way  changed  its 
position  by  reason  of  any  answer  that  the  plaintiff 
made.  And  so  I  say  to  you  that  so  far  as  being  es- 
topped, conclusively  estopped,  to  assert  the  claim  which 
the  plaintiff  is  malang  in  this  action,  he  is  not  estopped 
by  tiie  fact  that  he  has  written  that  letter ;  but  if  you 
should  find  from  the  evidence,  and  you  have  a  right  to 
consider  the  letter  for  that  purpose,  that  he  authorized 
Sheridan  to  make  the  loan  or  loans,  and  that  the  deal- 
ing was  as  claimed  in  defendant's  answer  as  set  forth, 
if  you  find  that  fact  by  preponderance  of  the  evidence, 
then  the  plaintiff  could  not  recover  in  the  case.  And 
I  instruct  you  in  connection  with  that  fact  that  you 
have  a  right  to  consider  the  transaction,  where  it  took 
place,  the  manner  of  dealing,  under  the  circumstances, 
dealing  with  the  bank,  and  then  make  up  your  mind 
from  all  of  the  evidence  in  the  case  as  to  whether  or 
not  the  plaintiff  authorized  Sheridan  to  take  this  money 
from  the  bank,  or  whether  he  gave  authority  to  the 
bank  to  lend  his  money  as  he  stated.  And  I  instruct 
you  that,  if  he  did  authorize  the  bank  to  lend  his  money, 
that  would  not  authorize  Sheridan  or  any  officer  of  the 
bank  to  appropriate  his  money. ' ' 

In  defendant's  view  of  the  case  the  vice  of  this  in- 
struction, the  sting  in  the  tail  of  the  scorpion,  so  to 
speak,  is  embodied  in  these  words : 

*  *  And  the  law  says  that  an  estoppel  is  that  in  which 
a  person  by  his  own  act  which  he  has  committed  pre- 
cludes him  from  asserting  the  truth ;  and  what  they  in- 
tend to  say  by  this  answer  is  that  the  plaintiff  in  this 
case,  being  asked  at  the  time  as  to  the  facts  in  the  mat- 
ter, that  he  did  not  assert  the  truth,  that  is,  contrary 
to  what  he  now  says,  and  for  that  reason  he  is  estopped 
to  state  the  truth,  that  is,  to  recover  the  money.  Plain- 
tiff says  it  belonged  to  him,  he  did  not  authorize  Sheri- 
dan to  make  this  loan  to  himself  or  these  parties,  and 
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says  he  was  dealing  with  the  bank.    They  say  that  he 
should  have  said  that  at  that  time/' 

If  we  substitute  the  word  **facf  for  ** truth,'*  the 
instruction  would  substantially  conform  to  Mr.  Bou- 
vier's  definition  of  an  estoppel,  which  he  declares  to 
be  primarily  : 

**The  preclusion  of  a  person  from  asserting  a  fact 
by  previous  conduct  inconsistent  therewith  on  his  own 
part,  or  the  part  of  those  under  whom  he  claims,  or  by 
an  adjudication  upon  his  rights  which  he  cannot  be 
allowed  to  call  in  question. ' ' 

While  this  definition  may  cover  many  instances,  it 
is  too  narrow  to  cover  all.  A  more  comprehensive  one 
is  given  in  Demarest  v.  Hopper,  22  N.  J.  Law,  599, 
quoted  with  many  others  of  like  character  in  3  Words 
and  Phrases  under  this  title  : 

**An  estoppel  is  where  a  man  is  concluded  and  for- 
bidden by  law  to  speak  against  Ms  own  act  or  deed; 
yea,  even  though  it  is  to  say  the  truth. ' ' 

Standing  alone,  that  part  of  the  definition  given  by 
the  court  in  the  instant  case  would  be  misleading,  but, 
taking  the  whole  instruction  together,  it  is  apparent 
that  the  court  did  not  assume  the  truth  of  the  state- 
ment made  by  plaintiff  upon  the  witness-stand  in  ex- 
planation of  his  contradictory  statement  made  to  the 
bank  examiner.  For  instance,  the  court  said  in  defin- 
ing estoppel: 

**What  is  meant  by  that  is  that  he  [plaintiff]  is  pre- 
vented from  asserting  his  right  or  his  claim  to  this  par- 
ticular money  because  he  made  the  answer  which  he 
did.'' 

— referring  to  plaintiff's  answer  to  the  Goodhart  letter, 
and  again : 

** Plaintiff  says  it  belonged  to  him;  he  did  not  au- 
thorize Sheridan  to  make  the  loan  to  himself  or  these 
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I>arties.    They  say  lie  should  have  said  that  at  that 
time.'* 

Further,  it  will  be  seen  from  that  part  of  the  charge 
first  quoted  that  the  court,  while  holding,  as  this  court 
held  in  previous  cases,  that  the  letter  was  not  techni- 
cally an  estoppel,  instructed  the  jury  in  effect  that  they 
could  consider  it  for  the  purpose  of  determining  the 
question  as  to  whether  the  plaintiff  had,  in  fact,  au- 
thorized Sheridan  to  withdraw  the  money,  and  that, 
if  they  foimd  such  to  be  the  case,  the  plaintiff  could 
not  recover.  The  effect  of  the  whole  charge  upon  this 
subject  was  to  submit  to  the  jury  the  question  of  the 
truthfulness  of  his  statements  made  in  the  letter  to  the 
bank  examiner.  We  do  not  think  that,  considered  as 
a  whole,  the  instruction  contains  reversible  error  or 
that  the  jury  could  have  been  misled  by  it. 

8.  Other  objections  are  urged  to  expressions  used 
by  the  court  in  its  instructions,  but,  in  our  opinion, 
they  go  merely  to  their  technical  accuracy.  If  in  the 
hurry  of  a  nisi  prius  trial  every  word  and  sentence 
were  weighed  by  this  court  with  an  eye  singled  to  dis- 
cover technical  defects,  there  would  be  scarcely  a  law 
case  brought  here  which  would  not  be  reversed,  but 
such  is  not  the  duty  of  an  appellate  court  Here  the 
question  is :  Were  the  issues  fairly  and  fully  given  to 
the  jury,  was  the  law  correctly  stated  to  them,  and  if 
it  transpires  that  the  charge  is  in  any  respect  inaccu- 
rate, was  such  inaccuracy  of  such  a  character  that  it 
might  have  changed  the  result  of  the  verdict?  We  do 
not  find  such  a  state  of  affairs  in  this  case.  As  we 
view  it,  there  was  but  one  question  for  the  jury  to  de- 
cide, and  that  was  whether  the  plaintiff  authorized 
Sheridan  as  an  individual  and  as  his  agent  to  draw 
against  his  deposit  in  the  bank  and  to  loan  the  money 
so  withdrawn.    If  he  did  not,  he  should  recover,  and 
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the  verdict  was  right;  and  this  issue,  as  well  as  the 

rules  by  which  the  evidence  should  be  weighed,  were, 

in  onr  opinion,  fairly  stated  without  substantial  error. 

The  judgment  is  affirmed.  Autibmbd, 


Aignad  Beptomber  19,  reTerted  October  17,  rehearing  denied  Decem- 
ber 5,   1916. 

CORMACK  V.  CORMACK. 

(160  Pae.  380.) 

Kimlcipal  Corporations— Preenmption  as  to  Assessment  for  Street 
Improvements— Extending  Time  for  Work. 

1.  The  charter  of  Portland,  declaring  that  an  aeoesBment  for 
street  improvement,  and  eyerything  connected  therewith,  shall  be 
presumed  regular  till  the  contrary  is  shown,  and  that  the  executive 
board  shall  fix  the  time  in  which  an  improvement  shall  be  completed 
and  maj  extend  it  if  the  circumstances  warrant,  an  assessment  can- 
not be  held  void,  merely  because  the  work  was  completed  four 
days  after  the  time  limited,  there  being  no  evidence  that  the  execu- 
tive board,  which  accepted  the  improvement,  did  not  seasonably 
extend  the  time,  which  it  could  do  on  its  motion,  though  it  appears 
that  the  city  council  attempted  to  extend  the  time  after  completion 
of  the  worlL. 

[As  to  tax  certificate  or  deed  as  prima  facie  evidence  of  legality 
of  assessment,  see  note  in  Ann.  Oiuk  1914A,  892.] 

From  Multnomah:  John  P.  Kavanaxjqh,  Judge. 
Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  by  Florence  A.  Cormack  against  A.  J. 
Cormacky  Thomas  C.  Ordemann  and  the  City  of  Port- 
land, substituted  in  this  court  for  Thomas  C.  Ordemann, 
to  determine  an  adverse  claim  to  real  property.  The 
allegation  of  the  complaint  concerning  the  realty  is  as 
follows : 

*  *  That  plaintiff  now  is  and  for  a  long  time  past  has 
been  the  owner  of  the  following  described  real  prop- 
erty, situated  in  Multnomah  County,  State  of  Oregon : 
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Lot  14  in  Block  40,  Bosemere,  an  Addition  to  the  City 
of  Portland.^' 

This  averment  is  denied  by  the  answer,  but  the  de- 
fendant Ordemann  admits  that  he  has  an  adverse  claim 
to  the  premises.  Affirmatively  he  alleges  matter 
through  which  he  became  the  owner  and  holder  of  a 
certificate  issued  by  the  city  treasurer  in  pursuance  of 
a  sale  to  satisfy  a  delinquent  assessment  for  a  street 
improvement. 

The  reply  denies  the  transfer  to  the  defendant  Orde- 
mann of  the  certificate  and  controverts  the  regularity 
of  the  action  of  the  treasurer,  but  otherwise  admits  the 
allegations  of  the  answer.  The  reply  further  gives  a 
history  of  the  street  improvement,  in  which  it  is  said 
that: 

*'The  contract,  among  other  things,  provided  that 
the  said  work  should  be  fully  completed  within  six 
months  from  the  time  the  said  contract  was  entered 
into ;  that  the  said  work  was  not  completed  within  six 
months  of  the  time  the  contract  was  entered  into  and 
was  not  completed  until  the  fourth  day  of  November, 
1913;  and  that  no  application  was  made  by  the  said 
Oregon  Independent  Paving  Company  for  an  extension 
of  time  within  which  to  complete  the  said  work.** 

From  the  admissions  in  the  pleadings  and  the  stipu- 
lation of  facts  we  derive  the  following  resumS  of  the 
situation :  Late  in  1912,  the  council  of  the  City  of  Port- 
land regularly  passed  an  ordinance  providing  for  the 
improvement  of  certain  streets,  designating  the  same  as 
district  improvement  No.  251;  plaintiff's  property 
being  within  the  assessment  district  and  liable  to  taxa- 
tion to  pay  for  the  betterment.  On  April  30,  1913, 
the  city  contracted  with  the  Oregon  Independent  Pav- 
ing Company  for  making  the  improvement,  and  there- 
after, in  pursuance  thereof,  the  company  completed 
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the  work,  which  was  subsequently  approved  and  ac- 
cepted by  the  council.  The  contract,  *  *  among  other 
things,  provided  that  the  said  work  should  be  fully 
completed  within  six  months  from  the  time  the  said 
contract  was  entered  into.  * '  In  fact,  it  was  not  finished 
until  November  4,  1913,  and  the  contractor  made  no 
application  for  an  extension  of  time;  but  on  the  date 
last  mentioned  the  city  council  granted  the  contractor 
an  extension  to  that  day  to  complete  the  work.  There- 
after the  city  authorities  took  regular  proceedings  to 
enforce  the  assessment  as  by  the  charter  provided, 
resulting  in  Uie  sale  already  mentioned,  and  it  is  the 
outstanding  certificate  of  sale  which  is  the  basis  of 
the  adverse  claim  to  plaintiff 's  property.  It  is  agreed 
that  the  certificate  was  finally  transferred  to  the  city. 
The  only  defect  in  the  whole  procedure  of  which  com- 
plaint is  made  is  that  the  contractor  was  four  days 
late  in  completing  its  undertaking.  Declaring  the  cer- 
tificate null  and  void,  the  Circuit  Court  entered  a  decree 
in  favor  of  plaintiff  according  to  her  prayer,  and  the 
defendants  appeal.  Revebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Lyman  E.  Latourette  and  Mr,  Frederick  De  Neffe, 
with  an  oral  argument  by  Mr.  Latourette. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  L.  Everson. 

Mb.  Jxjsticb  Bxjbnett  delivered  the  opinion  of  the 
court. 

1.  Certain  excerpts  from  the  charter  of  the  City  of 
Portland  are  here  set  down : 

**Sec.  404.  In  any  action,  suit  or  proceeding  in  any 
court  concerning  any  assessment  of  property  or  levy 
of  taxes  authorized  by  this  charter,  or  the  collection 
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of  sBcli  tax  or  proceeding  consequent  thereon,  snch 
assessment,  levy,  consequent  proceeding,  and  all  pro- 
ceedings connected  therewith  shall  be  presumed  to 
be  regular  and  to  have  been  duly  done  or  taken  until 
the  contrary  is  shown.** 

After  the  council  passes  an  ordinance  for  making 
any  improvement,  the  control  of  the  proceeding  accord- 
ing  to  the  charter  passes  to  a  body  called  the  executive 
board  to  advertise  for  proposals  for  making  the  im- 
provement and  to  make  contracts  for  the  faithful  com- 
pletion of  the  work.  In  Section  379,  we  find  the  fol- 
lowing : 

**It  shall  be  the  duty  of  the  executive  board  to  fix 
the  time  in  which  every  such  improvement  shall  be 
completed  and  it  may  extend  such  time  should  the  cir- 
cumstances warrant.  The  said  board  shall  have  power 
and  authority  to  make  all  written  contracts,  *  *  to 
provide  for  the  proper  inspection  and  supervision  of 
all  work  done  under  the  provisions  of  this  article,  and 
to  do  any  other  act  to  secure  the  faithful  carrying  out 
of  all  contracts,  and  the  making  of  improvements  in 
strict  compliance  with  the  ordinances  and  specifications 
thereof.  * ' 

.  Section  380  provides,  in  substance,  that,  upon  con- 
summation of  any  improvement  to  his  satisfaction,  the 
city  engineer  shall  certify  his  approval  thereof  to  the 
auditor.  The  latter  officer  in  turn  publishes  a  notice 
of  the  completion,  stating  when  the  acceptance  of  the 
improvement  will  be  considered  by  the  executive  board, 
at  which  time  or  prior  thereto  any  property  owner  may 
file  objections  to  the  same.  If  upon  consideration  of 
the  grounds  of  opposition  it  appears  to  the  board  that 
the  job  has  not  been  finished  in  accordance  with  the 
specifications  and  contract,  **the  board  shall  require  the 
same  to  be  so  completed  before  accepting  it.*'  After 
the  executive  board  accepts  an  improvement,  thence^ 
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forward  the  proceedings  are  ministerial^  consisting  of 
the  entry  by  the  auditor  of  the  assessment  upon  the 
docket  of  the  city  liens,  his  certification  to  the  treasurer 
after  a  certain  time  of  delinquent  assessments,  and 
the  sale  by  that  oflScer  of  the  property  for  the  satisfac- 
tion of  the  lien. 

From  the  record  it  appears  that  the  plaintiff  made 
no  protest  whatever  against  the  proceeding  ripening 
into  the  assessment  until  she  commenced  this  suit. 
She  did  not  embrace  her  opportunity  to  appear  before- 
the  executive  board  as  she  might  to  object  to  the  ac- 
ceptance of  the  work.  Under  the  requirements  of  Sec- 
tion 404,  already  quoted,  the  burden  is  upon  her  to  point 
out  a  fatal  defect  in  the  procedure.  The  presumption 
of  its  regularity  attends  the  action  of  the  municipal 
authorities  until  the  contrary  is  shown.  In  this  re- 
spect the  charter  is  a  restatement  of  the  general  rule 
that,  where  jurisdiction  is  shown  to  have  attended  the 
inauguration  of  a  proceeding,  it  is  safe  from  collateral 
attack  except  for  defects  which  make  it  absolutely  void 
on  its  face.  If,  therefore,  the  procedure  under  con- 
sideration appears  to  be  consistent  with  what  right- 
fully might  have  been  done,  it  is  inmiune  from  the 
attack  aimed  by  this  suit. 

In  Duniway  v.  Portland,  47  Or.  103,  112  (81  Pac. 
945,  948),  Mr.  Chief  Justice  Wolverton,  treating  of 
objections  to  a  city  improvement,  said : 

*  *  But,  however  this  may  be,  the  council,  as  we  shall 
see  presently,  presumably  passed  upon  the  objections,, 
and  the  plaintiffs  are  now  precluded  from  again  rais- 
ing the  issue  in  this  collateral  way,  except  it  be  shown 
that  the  council  has  itself  proceeded  fraudulently'' — 
citing  authorities. 

In  Hendry  v.  City  of  Salem,  64  Or.  152  (129  Pac 
531),  Mr.  Chief  Justice  MoBbids,  said: 
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**Tlie  proceeding  for  makmg  this  improvement  seem 
to  have  been  entirely  regular,  and  the  council  had 
jurisdiction  to  order  the  improvement  and  to  enter 
into  the  contract.  This  being  the  case,  mere  irregu- 
larities in  the  method  of  carrying  on  the  work  will 
not  be  suflScient  to  release  the  property  owners  from 
the  obligation  of  paying  their  assessments.  *  *  The 
council  accepted  the  improvement,  and,  in  the  absence 
of  fraud,  their  decision  that  it  complied  with  the  con- 
tract is  conclusive ' ' — citing  authorities. 

No  reference  is  made  by  the  plaintiff  to  any  act  of 
the  executive  board.  The  prerogative  of  that  body 
to  fix  the  time  for  the  completion  of  the  work  waa 
invaded  by  the  council  when  it  put  into  the  ordinance 
the  provision  on  that  point.  In  that  respect  the  ordi- 
nance is  not  controlling  in  the  issue  here.  For  aught 
that  appears,  as  it  might  properly  have  done,  the  execu-^ 
tive  board  may  have  extended  the  time  for  the  comple- 
tion of  the  undertaking.  It  matters  not  that  the  con- 
tractor made  no  application  for  such  an  indulgence. 
In  its  capacity  as  general  director  of  the  undertakings 
the  executive  board  could  have  extended  the  time  on 
its  own  motion  so  as  to  bind  the  city  and  ultimately  the 
taxpayer.  It  was  the  contract,  and  not  the  ordinance, 
that  controlled  the  parties  on  that  feature.  Like  all 
other  contracts,  the  parties  to  the  same  by  their  law- 
fully authorized  agents  could  waive  or  modify  any  of 
its  requirements  or  make  a  new  contract  within  the* 
scope  of  the  authority  of  the  representative.  Until 
the  contrary  is  made  to  appear  by  the  complaining^ 
party,  under  the  precedents  and  charter  cited,  we  must 
presume  in  aid  of  the  proceeding  that  all  this  was  done^ 

The  complaint  does  not  disclose  any  injury  to  the- 
rights  of  the  plaintiff.  It  would  be  inequitable  to  grant 
her  exemption  from  payment  for  an  improvement,  the- 
only  objection  to  which  is  that  it  was  not  completed 

83  Or. 
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nntil  four  days  after  the  time  provided  therefor  seems 
to  have  elapsed,  when  we  are  able  to  presmne  that  the 
executive  board  extended  the  time,  and  that,  too,  while 
the  term  of  the  contract  was  yet  unexpired. 

The  decree  of  the  Circuit  Court  is  reversed,  and  one 
here  entered  dismissing  the  plaintiff's  suit. 

Bbvbbsed.    Suit  Dismissbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justiob  MoBbidb  and 
Mb.  Justicb  Bbnson  concur. 


Argaed  Getober  10,  reTened  December  9,  1910. 

WOODBUBN  v.  PUBLIC  SEEVICE  COMMISSION.* 

(161  Pae.  391.) 

Conftitiitlonal  Law— Police  Powtr. 

1.  When  an  owner  devotes  bis  property  to  a  nse  in  which  the  pub- 
lic has  an  interest,  he  must  submit  to  be  regulated  and  controUea  bj 
the  public  for  the  common  good. 

PnWc  Service  COmiiilMloii»— Begnlation  of  Bates. 

2.  The  regulation  of  rates  for  the  purpose  of  promoting  the  publie 
health,  comfort,  safetj  and  welfare  is  an  exercise  of  the  police  power 
of  the  sovereign. 

[As  to  validitj  of  regulation  by  public  service  commission  fix- 
ing minimum  rates  to  be  charged  bj  public  service  eorporationi 
see  note  in  Ann.  Oai.  1916A,  933.] 

•Oonstitntional  Laiiu~Impainnent  of  Contracta— Telephone  B«tea. 

3.  If  a  telephone  company's  franchise  from  a  city,  limiting  ratee 
to  be  charged,  is  deemed  a  contract,  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  the  Public  Utility  Act  (Laws  1911,  p.  483), 
«nd  before  the  state  attempted  to  regulate  such  rates,  does  not  debar 
the  state  from  increasing  tne  rates  as  fixed  in  the  franchise,  because 
when  the  state  exercises  its  police  power,  it  does  not  work  any  im- 
pairment of  obligation  of  the  contract;  the  possibility  of  the  exercise 
of  such  power  h&ng  an  implied  term  of  the  contract. 

<kmstitational  Law— Rate-firing  Power— Delegation  to  Municipality. 

4.  Since  the  right  to  regulate  rates  is  an  inherent  element  of  sov- 
ereignty, such  right  can  be  delegated  to  a  municipality  only  by  clear 

*0n  the  power  of  legislature  to  fix  tolls,  rates  or  prices  of  publie 
service  corporations,  see  comprehensive  note  in  83  lb  tt.  A.  177. 
•  On  right  to  reduce  ratci  of  public  service  corporation  fixed  by  fraa- 
ohise,  see  note  in  L.  B.  A.  19150,  261,  287.  Bipobtib. 
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and   express   terma,  and  all  doabts   rnnet   be   resolved  against  tba 
municipalitj. 

jdanicipal  Oorporations— LeglslatlYe  Control— Home  Bule  Charter. 

5.  Article  XI,  Section  2,  of  the  Constitntion,  providing  that  the 
legal  voters  of  every  city  and  town  are  granted  power  to  enact  and 
amend  their  municipal  charter  subject  to  the  Constitution  and  crimi- 
nal laws  of  the  State  of  Oregon,  and  forbidding  the  legislative  as- 
aembly  to  amend  or  repeal  any  charter  for  any  municipality,  etc.,  does 
not  extend  the  authority  of  such  municipalities  over  subjects  not  prop- 
erly municipal  and  germane  to  the  purposes  for  which  municipal  cor- 
porations are  formed. 

Municipal  Corporations— Begulation  of  Batei. 

6.  The  right  to  regulate  rates  is  a  matter  of  general  eoneem,  and 
•does  not  pertain  solely  to  municipal  affairs. 


TelegrapliB  and  TttleplioneB — Begnlatl<m  by  Municipality — ^Regulation 
by  State. 

7.  Where  a  municipality  under  its  home  rule  charter,  adopted  under 
Article  XI,  Section  2,  of  the  Constitution,  granted  a  telephone  fran- 
chise limiting  rates  to  be  charged,  and  later  the  Public  Utility  Act 
(Laws  1911,  p.  483),  was  enacted,  the  Public  Service  Commission  had 
authority  thereunder  to  authorize  the  company  to  charge  higher  rates. 

Telegraplia  and  Telei^onea — ^Regulation — ^PubUc  Servica  Commlasion. 

8.  The  failure  of  the  Public  Service  Commission  to  file  a  state- 
ment of  valuation  mentioned  in  Section  10  of  the  Publie  Utility  Act 
(Laws  1911,  p.  483),  does  not  affect  the  validity  of  an  order,  allowing 
a  telephone  company  to  charge  higher  rates  than  those  stated  in  its 
franchise,  since  the  right  to  make  the  order  does  not  depend  upon 
filing  the  statement  of  valuation,  and,  in  any  event,  under  direct  pro- 
vision of  Section  75  of  the  act,  technical  omissions  are  immateriao. 

From  Marion:  William  Galloway,  Judge, 

In  Banc.    Statement  by  Mb.  Justicb  ELirbib. 

The  City  of  Woodbnm  was  incorporated  by  an  act 
of  the  legislative  assembly  in  1889;  but,  on  June  30, 
1909,  the  legal  electors  of  the  city  exercised  the  right 
of  home  rule  conferred  by  Article  XI,  Section  2,  of  the 
state  Constitution,  and  amended  their  charter  by  enact- 
ing that  the  common  council  shall  have  authority : 

''To  grant  franchises  in,  through  and  upon  the 
streets  of  the  city  for  public  uses  and  public  benefits'^; 
and  'Ho  regulate  and  control  or  prohibit  the  placing 
of  poles  for  electric  lights  or  other  purposes,  and  the 
suspension  of  electric  and  other  wires  along  on  cross- 
streets  of  said  city,  and  to  require  any  or  all  already 
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placed  or  suspended,  either  in  limited  districts  or 
throughout  the  entire  city,  to  be  removed,  or  to  be 
placed  in  such  manner  as  it  may  designate  benealh  the 
surface  of  the  streets  or  sidewalks.  * ' 

In  October,  1910,  the  common  council  granted  by  or- 
dinance, and  the  United  Telephone  Company  accepted,, 
a  franchise  which  permitted  the  company  and  its  suc- 
cessors to  construct  and  maintain  telephone  poles  and 
wires  along  the  streets  of  Woodbum.  One  section  of 
the  franchise  fixed  the  monthly  maximum  rates  to  be- 
charged  for  telephones.  A  telephone  plant  was  in- 
stalled by  the  United  Telephone  Company,  but  after- 
ward the  franchise  and  plant  owned  by  it  were- 
transferred  to  the  Western  Telephone  Company,  a  cor- 
poration, and  the  present  owner.  The  company  haa 
extended  its  lines  beyond  the  boundaries  of  Woodburn,. 
and  it  renders  service  to  patrons  who  reside  without,. 
as  well  as  to  customers  who  live  within,  the  city  limits. 
In  July,  1915,  the  Western  Telephone  Company  ap- 
plied to  the  Public  Service  Commission  for  permission 
to  increase  the  telephone  rates.  After  giving  due  no- 
tice to  both  the  company  and  the  city,  a  public  hearing 
was  held,  and  the  Commission  ordered  that  the  com- 
pany be  permitted  to  increase  its  rates  on  condition 
that  the  applicant  avoid  duplication  by  effecting  a  con- 
solidation of  its  system  with  a  competing  telephone- 
plant,  which  was  then  occupying  the  same  territory. 
The  two  telephone  plants  were  consolidated,  and  then 
on  December  1,  1915,  the  Public  Service  Conmiission 
directed  that  the  Western  Telephone  Company  charge 
a  specified  schedule  of  rates.  The  charges  specified 
in  this  schedule  were  greater  than  the  rates  fixed  in 
the  franchise,  and  for  that  reason  the  city  then  com- 
menced a  suit  to  vacate  the  order  made  by  the  Public 
Service  Conunission,  and  to  enjoin  the  Western  Tele* 
phone  Company  from  charging  any  greater  rates  than 
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those  named  in  the  franchise  which  had  been  granted 
by  the  City  of  Woodbnm.  After  a  trial  the  Circuit 
Conrt  vacated  the  order  of  the  commission,  and  en- 
joined the  company  from  exacting  any  charges  in  ex- 
cess of  the  amounts  specified  in  the  franchise.  Both 
the  Pnblic  Service  Commission  and  the  Western  Tele- 
phone Company  appealed.  Bbvbbsed. 

For  appellant,  Western  Telephone  Company,  there 
was  a  brief  over  the  name  of  Messrs.  John  H.  <& 
Charles  L.  McNary,  with  an  oral  argument  by  Mr. 
Charles  L.  McNary. 

For  appellant,  the  Pnblic  Service  Commission,  there 
was  a  brief  over  the  names  of  Mr.  John  0.  Bailey,  As- 
sistant Attorney  General,  and  Mr.  George  M.  Brown, 
Attorney  General,  with  an  oral  argument  by  Mr. 
Bailey. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  G.  Bingham  and  Mr.  Blaine 
McCord. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
•court. 

The  decree  appealed  from  is  predicated  upon  the 
argument  that  the  Public  Service  Commission  was 
without  power  to  permit  the  telephone  company  to 
charge  urban  customers  more  than  the  rates  named  in 
the  franchise,  which  the  city  had  granted  prior  to  the 
creation  of  the  Public  Service  Commission.  Before 
proceeding  with  the  discussion,  attention  will  be  called 
to  some  of  the  provisions  of  the  legislation  which  was 
designed  to  clothe  the  commission  with  authority  to 
fix  the  rates  to  be  charged  for  telephone  service.  An 
act  to  define  public  utilities  and  to  provide  for  rate 
regulation  was  passed  by  the  legislative  assembly  in 
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1911  (Laws  1911,  p.  483) ;  but  upon  the  filing  of  a  peti- 
tion in  the  office  of  the  Secretary  of  State  the  measure 
was  referred  to  the  legal  voters  of  the  state  at  the  regu- 
lar general  election  on  November  5,  1912,  when  they 
approved  the  act  by  a  majority  vote,  and  afterward 
on  November  29,  1912,  the  Governor  proclaimed  that 
the  measure  was  the  law  of  the  state :  Laws  1913,  p.  9. 
The  Public  Utility  Act  is  similar  to  the  legislation 
which  has  been  adopted  in  most  of  the  states,  and  con- 
fers upon  the  commission  the  power  to  regulate  tele- 
graph, telephone,  street  railroad,  heat,  light,  water^ 
and  power  plants  so  that  a  safe  and  adequate  service 
may  be  rendered  to  the  public  at  reasonable  and  suffi- 
cient rates.  The  term  * '  public  utility ' '  embraces  every 
owner  operating  a  telephone  plant  for  the  public  *  *  and 
whether  said  plant  or  equipment  or  part  thereof  is 
wholly  within  any  town  or  city,  or  not'*:  Section  1. 
Power  to  regulate  public  utilities  is  conferred  upon  a 
commission  which  was,  at  that  time,  called  the  Rail- 
road Commission  of  Oregon  (Section  6),  but  is  now 
known  as  the  Public  Service  Commission  of  Oregon: 
Laws  1915,  p.  347.  Every  public  utility  is  required  to 
furnish  adequate  and  safe  service,  and  unjust  or  un- 
reasonable charges  are  prohibited.  The  commission 
may  hold  a  hearing  (Section  42),  on  the  complaint  of 
patrons  that  the  rates  being  charged  are  unreasonable 
or  unjustly  discriminatory  (Section  41),  or  on  the  com- 
plaint of  any  public  utility  *  *  as  to  any  matter  affecting 
its  own  product  or  service'*  (Section  46),  or  an  investi- 
gation may  be  made  on  the  motion  of  the  commission 
(Section  45);  and  **if  upon  such  investigation,  any 
rates  *  *  shall  be  found  to  be  unjust,  unreasonable, 
insufficient  or  unjustly  discriminatory  *  *  the  commis- 
sion shall  have  power  to  fix  and  order  substituted 
therefor  such  rate  or  rates,  *  *  as  shall  \fe  just  and 
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reasonable  •  •  *^  (Section  43) ;  and,  furthermore,  the 
commission  *  *  shall  determine  and  by  order  fix  reason- 
able rate  or  rates,  •  *  in  lieu  of  those  found  to  be  un- 
just, unreasonable,  insufScient  or  unjustly  discrimina- 
tory •  •  (Section  51).  The  power  of  a  municipality 
to  regulate  utilities  is  provided  for  by  Section  61  which 
declares  that : 

"Every  municipality  shall  have  power — (1)  To  de- 
termine by  contract,  ordinance  or  otherwise  the  quality 
and  character  of  each  kind  of  product  or  service  to 
be  furnished  or  rendered  by  any  public  utility  furnish- 
ing any  product  or  service  within  said  municipality 
and  all  other  terms  and  conditions  not  inconsistent 
with  the  act  upon  which  such  public  utility  may  be 

Eermitted  to  occupy  the  streets,  highways  or  other  pub- 
c  property  within  such  municipality  and  such  con- 
tract, ordinance  or  other  determination  of  such  mu- 
nicipality shall  be  in  force  and  prima  facie  reasonable. 
Upon  complaint  made  by  such  public  utility  or  by  any 
qualified  complainant  as  provided  in  Section  41,  the 
commission  shall  set  a  hearing  as  provided  in  Section 
42  and  if  it  shall  find  such  contract,  ordinance  or  other 
determination  to  be  unreasonable,  such  contract,  ordi- 
nance or  other  determination  shall  be  void.  Provided, 
however,  that  no  ordinance  or  other  municipal  regula- 
tion shall  be  reviewed  by  the  commission  under  the  pro- 
visions of  this  section  which  was  prior  to  such  review 
enacted  by  the  initiative  or  which  was  prior  to  such 
review  referred  to  and  approved  by  the  people  of 
said  municipality  or  while  a  referendum  thereon  is 
pending.** 

In  brief,  the  facts  present  a  situation  where  the  legal 
voters  of  the  city  amended  their  municipal  charter  and 
conferred  upon  the  common  council  authority  to  grant 
franchises  in  the  streets  for  public  benefits ;  the  coun- 
cil exercised  this  chartered  power,  and  granted  a  fran- 
chise to  a  telephone  company,  the  rates  to  be  charged 
to  be  fixed  by  the  terms  of  the  franchise ;  subsequently 
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the  Public  Utility  Act  was  passed  by  the  legislative 
assembly,  and  then  referred  to  all  the  voters  of  the 
state,  who  approved  the  measure  at  a  general  election ; 
and,  finally,  npon  the  application  of  the  telephone  com- 
pany, the  Public  Service  Commission,  acting  under  the 
authority  of  the  Public  Utility  Act,  specified  a  schedule 
of  rates  to  be  charged  by  the  telephone  company,  and 
the  city  is  now  complaining  because  those  rates  exceed 
the  charges  fixed  in  the  franchise. 

The  ultimate  question  for  decision  is  whether  the 
Public  Service  Commission  was  lawfully  empowered 
to  specify  rates  different  from  those  fixed  by  the  terms 
of  the  franchise.  Throughout  the  discussion  it  must 
be  borne  in  mind  that  the  state,  acting  through  the 
Public  Service  Commission,  is  a  party  to  this  suit,  and 
consequently  judicial  precedents,  arising  out  of  con- 
troversies between  none  but  the  immediate  parties  to 
a  franchise,  are  not  controlling  here.  Moreover,  the 
present  juncture  does  not  call  for  a  decision  of  the  rela- 
tive rights  of  the  grantor  and  grantee  of  a  franchise 
as  between  themselves.  Furthermore,  the  very  pur- 
pose of  this  litigation  is  to  determine  whether  the  state 
has  in  fact  empowered  Woodbum  to  fix  a  schedule  of 
rates  which  the  state  could  not  afterward  change,  and 
hence  we  must  also  distinguish  all  those  judicial  utter- 
ances which  followed  a  finding  that  the  state  had  act- 
ually conferred  upon  a  city  the  power  unalterably  to 
fix  the  rates  to  be  charged  by  the  grantee  of  a  franchise. 

1,  2.  Power  to  govern  men  and  things  is  inherent  in 
government,  and  when  an  owner  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he  must 
submit  to  be  regulated  and  controlled  by  the  public  for 
the  common  good:  Mun/n  v.  Illmois,  94  U.  S.  113  (24 
L.  Ed.  77) ;  Gernum  Alliance  Ins.  Co.  v.  Kansas,  233 
U.  S.  389  (58  L.  Ed.  1011,  L.  B.  A.  1915C,  1189,  34  Sup. 
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Ct.  Bep.  612).  The  right  to  regulate  the  rates  to  be 
charged  by  a  public  utility  inheres  in  the  power  to  gov- 
ern. The  regulation  of  rates  for  the  purpose  of  pro- 
moting the  health,  comfort,  safety  and  welfare  of 
society  is  an  exercise  of  the  police  power,  and  is  there- 
fore an  attribute  of  sovereignty :  Hudson  Water  Go.  v. 
McCarter,  209  U.  S.  349  (52  L.  Ed.  828,  14  Ann.  Cas. 
560,  28  Sup.  Ct.  Rep.  529) ;  Yeatman  v.  Towers,  126 
Md.  513  (95  Atl.  158);  Benwood  v.  Public  Service 
Com.,  75  W.  Va.  127  (83  S.  E.  295,  L.  R.  A.  1915C, 
261) ;  State  ex  reh  Webster  v.  Superior  Court,  67 
Wash.  37  (120  Pac.  861,  L.  R.  A.  1915C,  287,  Ann.  Cas. 
1913D,  78) ;  Idaho  Power  &  Light  Co.  v.  Blomquist,  26 
Idaho,  222  (141  Pac.  1083,  Ann.  Cas.  1916E,  282). 
Being  an  inherent  element  of  sovereignty,  the  whole 
sum  of  this  police  power  may,  for  the  purposes  of  this 
suit,  be  regarded  as  having  been  primarily  and  origi- 
nally lodged  in  the  state;  and,  without  attempting  to 
decide  whether  the  state  can  relinquish  any  part  of  the 
police  power  to  cities  so  as  to  be  deprived  of  the  right 
to  resume  the  relinquished  power,  we  shall  now  seek  to 
ascertain  whether  the  police  power,  to  the  extent  of 
the  right  to  regulate  rates,  passed  from  the  sovereignty 
when  the  franchise  was  accepted  by  the  telephone  com- 
pany. The  inquiry  involves  two  general  questions: 
(1)  The  effect  of  the  franchise  when  considered  by 
itself ;  and  (2)  the  result  effected  by  the  franchise  when 
considered  with  relation  to  the  dty  and  state. 

3.  If  the  franchise  is  deemed  to  be  a  contract  be- 
tween the  city  and  telephone  company,  then  the  mere 
fact  that  it  was  made  prior  to  the  enactment  of  the 
public  utility  statute  and  before  the  state  attempted  to 
regulate  the  rates,  does  not  debar  the  state  from  in- 
creasing the  rates  fixed  in  the  contract  between  the 
parties,  for  the  reason  that  the  law  wrote  into  it  a 
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stipulation  by  the  city  that  the  state  conld^  at  any  time, 
exercise  its  police  power  and  change  the  rates;  and 
therefore,  when  the  state  does  exercise  its  police 
power,  it  does  not  work  an  impairment  of  any  obliga- 
tion of  the  contract.  The  immediate  parties  to  the 
franchise  must  contract  with  reference  to  the  right  of 
the  government  to  exercise  its  inherent  authority. 
The  governed  cannot,  by  contract,  forestall  the  resus- 
citation of  a  dormant  police  power  by  the  government ; 
and  therefore,  unless  the  state  actually  divested  itself 
of  the  right  to  exercise  its  police  power,  the  agreement 
by  which  the  city  and  company  specified  the  rates  was 
made  subject  to  the  right  of  the  state  to  change  them : 
Louisville  d  Nashville  R.  R.  v.  Mottley,  219  U.  S.  467 
(57  L.  Ed.  297,  34  L.  B.  A.  (N.  S.)  671,  31  Sup.  Ct. 
Eep.  265) ;  Union  Dry  Goods  Go.  v.  Georgia  Pub.  Ser- 
vice Corp.,  142  Ga.  841  (83  S.  E.  946) ;  Yeatman  v. 
Towers,  126  Md.  513  (95  Atl.  158) ;  Minneapolis  St.,  P. 
d  S.  S.  M.  Ry.  Co.  v.  Menasha  W.  W.  Co.,  159  Wis.  130 
(150  N.  W.  411,  L.  R.  A.  1915F,  732) ;  Portlcmd  R.  L.  <& 
P.  Co.  V.  Railroad  Com.  of  Oregon,  229  U.  S.  397  (57 
L.  Ed.  1248,  33  Sup.  Ct.  Rep.  820) ;  Hudson  Water  Co. 
V.  McCarter,  209  U.  S.  349  (52  L.  Ed.  828, 14  Ann.  Cas. 
560,  28  Sup.  Ct.  Rep.  529) ;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127  (83  S.  E.  295,  L.  R.  A. 
1915C,  261) ;  State  ex  rel.  Webster  v.  Superior  Court, 
67  Wash.  37  (120  Pac.  861,  L.  R.  A.  1915C,  287,  Ann. 
Cas.  1913D,  78). 

4.  We  now  come  to  a  consideration  of  the  result 
brought  about  by  the  franchise  when  viewed  in  con- 
nection with  the  authority  of  the  city  and  state.  The 
city  argues  that  Article  XI,  Section  2,  of  the  state  Con- 
stitution granted  to  Woodbum,  and  at  the  same  time 
took  from  the  legislative  assembly,  the  right  to  legis- 
late concerning  the  regulation  of  rates.    When  exam- 
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ining  the  contention  urged  by  the  municipality,  we 
must  not  lose  sight  of  the  fact  that  the  right  to  regu- 
late rates  by  changing  them  from  time  to  time  as  the 
welfare  of  the  public  may  require  is  essentially  a  police 
power;  and,  since  the  right  to  regulate  rates  is  an  in- 
herent element  of  sovereignty,  when  seeking  to  ascer- 
tain whether  this  part  of  the  police  power  has  been 
conferred  upon  the  city,  either  with  or  without  limita- 
tion, we  are  constantly  governed  by  the  rule  that  the 
delegation  of  the  sovereign  right  to  regulate  rates  must 
be  clear  and  express,  and  all  doubts  must  be  resolved 
against  the  city :  Home  Telephone  Co.  v.  Los  Angeles, 
211  U.  S.  265  (53  L.  Ed.  176,  29  Sup.  Ct.  Rep.  50) ; 
Milwaukee  Elec.  Ry.  v.  Wisconsin  R.  R.  Com.,  238 
U.  S.  174  (59  L.  Ed.  1254,  35  Sup.  Ct.  Bep.  820) ;  Ben^ 
wood  V.  Public  Service  Commission,  75  W.  Va.  127, 
(83  S.  E.  295,  L.  R.  A.  1915C,  261) ;  State  ex  rel.  Web- 
ster  V.  Superior  Court,  67  Wash.  37  (120  Pac.  861, 
Ann.  Cas.  1913D,  78,  L.  R.  A.  1915C,  287) ;  City  of 
Mcmitowoc  v.  Manitowoc  &  Northern  Traction  Co.,  145 
Wis.  13  (129  N.  W.  925, 140  Am.  St.  Rep.  1052).  Quot- 
ing from  Charleston  Consol.  Ry.  <&  Lighting  Co.  v.  City 
CowncU,  92  S.  C.  127  (75  S.  E.  390) : 

**The  state's  power  to  regulate  by  compulsion  the 
charges  of  public  service  corporations  is  one  of  such 
vast  and  increasing  importance  to  the  public  that  the 
courts  will  not  attribute  to  the  state  the  intention  to 
part  with  it  or  to  delegate  it  unless  the  intention  is 
clearly  and  unmistakably  expressed.'' 

Unless  the  right  to  exercise  the  police  power  of  regu- 
lating rates  is  referable  to  an  unmistakable  grant,  the 
prices  specified  in  the  franchise  are  not  exempted  from 
interference  by  the  legislative  assembly.  The  city  is 
relying  upon  Article  XI,  Section  2,  of  the  state  Con- 


124       WoQDBUBN  V.  PuBuo  Sebvicb  Commissiok.     [82  Or. 

stitution  as  amended  in  1906^  and,  which,  so  far  as  it 
is  now  material,  is  here  quoted : 

**  Corporations  may  be  formed  under  general  laws^ 
bnt  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  State  of 
Oregon.  •  •  *' 

Much  of  the  printed  brief  submitted  for  the  Public 
Service  Conunission  is  devoted  to  an  argument  that 
the  legislative  assembly  is  not  prohibited  from  enact- 
ing any  general  law,  though  it  has  the  effect  of  amend- 
ing city  charters.  The  instant  controversy,  however, 
does  not  make  it  necessary  to  determine  whether  the 
legislative  assembly  is  prohibited  from  passing  gen- 
eral, as  well  as  special,  laws  which  affect  city  charters ; 
and  hence,  waiving  the  question  and  without  attempt- 
ing to  foreclose  debate,  it  will  be  assumed  that  this 
investigation  is  governed  by  the  prevailing  opinion  in 
Kalich  V.  Knapp,  73  Or.  558  (142  Pac.  594, 145  Pac.  22, 
Ann.  Cas.  1916E,  1051),  where  a  majority  of  the  court 
ruled  that  the  legislative  assembly  is  prohibited  by 
Article  XI,  Section  2,  of  the  state  Constitution  from 
amending  city  charters  by  special  or  by  general  laws. 

5.  While  the  Constitution  grants  to  a  city  the  right 
to  enact  and  amend  its  charter  and  siniultaneously 
prohibits  the  legislative  assembly  from  enacting^ 
amending  or  repealing  any  charter  for  any  city,  never- 
theless, neither  the  grant  nor  the  prohibition  includes 
any  subjects  except  those  **that  are  purely  local  and 
municipal  in  character''  {Kalich  v.  Knapp,  73  Or.  558 
(142  Pac.  594, 145  Pac.  22,  Ann.  Cas.  1916E,  1051),  or, 
as  is  stated  in  Branch  v.  Albee,  71  Or.  188,  205  (142 
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Pac.  598),  the  authority  of  the  cities  is  not  extended 
**over  subjects  that  are  not  properly  municipal  and 
germane  to  the  purposes  for  which  municipal  corpora- 
tions are  formed.  We  use  the  word  *  municipal^  as 
signifying  what  belongs  to  a  city.*' 

In  Coleman  v.  La  Grande,  73  Or.  521,  525  (144  Pac. 
468,  470),  this  court  ruled  that: 

**By  granting  and  reserving  to  the  people  of  munici- 
palities the  power  to  enact  and  amend  their  charters 
and  adopt  local  or  special  laws,  the  state  has  not 
surrendered  her  sovereignty  to  the  municipalities. 
Within  their  boundaries  cities  are  clothed  with  power 
to  regulate  matters  purely  local.  However,  a  city  is 
not  constituted  as  a  sovereignty  as  regards  all  matters 
of  legislation,  but  is  still  to  a  certain  extent  a  mere 
agency  of  the  state  of  which  it  is  a  part.  Beyond  such 
municipal  boundaries  and  in  matters  of  general  con- 
cern not  pertaining  solely  to  local  municipal  affairs, 
cities  are  amenable  to  the  general  laws  of  the  state, 
which  do  not  infringe  upon  the  right  of  cities  to  local 
self-government.  This  is  so  whether  such  laws  are 
enacted  by  the  legislature  or  by  the  people  of  the  state 
at  large.*' 

6.  The  right  to  regulate  rates  is  a  matter  of  general 
concern,  and  does  not  pertain  solely  to  local  municipal 
affairs:  Portla/nd  Ry.,  Light  &  Power  Co.  v.  City  of 
Portland  (D.  C),  210  Fed.  667.  It  is  true  that  the 
regulation  of  the  rates  for  telephones  in  Woodbum 
may  not  immediately  affect  the  pocketbooks  of  all  the 
people  of  the  whole  state  any  more  than  does  the  prose- 
cution of  a  person  in  a  Justice  Court  for  assault  and 
battery,  when  taken  alone  and  by  itself,  directly  affect 
all  the  people  of  the  whole  state,  and  yet  the  state  is 
just  as  much  interested  in  promoting  the  comfort  and 
general  welfare  of  all  the  people  as  in  preserving  peace 
for  all  the  people.  In  these  modem  times>  when  the 
activities  of  public  utilities  are  not  always  confined  to 
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a  single  city,  the  people  are  especially  concerned  in 
the  retention  of  the  right  to  adjust  rates  to  changing 
conditions,  so  that  no  person  may  be  discriminated 
against  and  all  may  receive  adequate  service  at  reason- 
able rates,  and  at  the  same  time  affording  sufficient  re- 
turns to  the  public  utility.  The  state  guards  its  right 
to  regulate  rates  so  vigilantly  that  specific  authority  is 
necessary  to  compel  a  surrender  of  this  element  of 
sovereignty  and  in  the  language  of  the  Supreme  Court 
of  the  United  States : 

**The  general  powers  of  a  municipality  or  of  any 
other  political  subdivision  of  the  state  are  not  suffi- 
cient'':  Home  Telephone  Co.  v.  Los  Angeles,  211  U.  S* 
265  (53  L.  Ed.  176,  29  Sup.  Ct.  Rep.  50) ;  Milwaukee 
Elec.  Ry.  v.  Wisconsin  R.  R.  Com.,  238  U.  S.  174  (59 
L.  Ed.  1254,  35  Sup.  Ct.  Rep.  820). 

The  power  to  regulate  rates  does  not  appertain  to 
the  government  of  a  city;  it  is  not  municipal  in  char- 
acter ;  nor  is  it  even  an  incident  to  a  grant  of  authority 
to  enact  or  amend  a  charter  for  a  city  or  town :  State 
ex  rel.  Webster  v.  Superior  Court,  67  Wash.  37  (12a 
Pac.  861,  Ann.  Cas.  1913D,  78,  L.  R.  A.  1915C,  287 ) .  The 
language  appearing  in  State  ex  rel.  Garner  v.  Missouri 
d  K.  Telephone  Co.,  189  Mo.  83  (88  S.  W.  41),  is  pecu- 
liarly applicable  here,  and  for  that  reason  we  quote 
extensively  from  the  reported  opinion: 

**  Until  the  adoption  of  our  Constitution  in  1875  all 
cities  in  the  state  derived  their  charter  powers  from 
the  General  Assembly,  and  therefore  whatever  waa 
contained  in  a  city  charter  had  the  full  force  of  a  legis- 
lative enactment.  But  under  that  Constitution  citiea 
of  certain  descriptions  were  authorized  to  frame  their 
own  charters.  A  charter,  framed  under  that  clause 
of  the  Constitution  within  the  limits  therein  contem- 
plated has  a  force  and  effect  equal  to  one  granted  by 
an  act  of  the  legislature.  But  it  is  not  every  power 
that  may  be  essayed  to  be  conferred  on  the  dty  by 
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such  a  charter  that  is  of  the  same  force  and  effect  as 
if  it  were  conferred  by  an  act  of  the  General  Assembly^ 
because  the  Constitution  does  not  confer  on  the  city 
the  right  •  •  to  assume  all  the  powers  that  the  state 
may  exercise  within  the  city  limits,  but  only  powers 
incident  to  its  municipality,  yet  the  legislature  may, 
if  it  should  see  fit,  confer  on  the  city  powers  not  neces- 
sary or  incident  to  the  city  govempent.  There  are 
governmental  powers,  the  just  exercise  of  which  is  es- 
sential to  the  happiness  and  well-being  of  the  people 
of  a  particular  city,  yet  which  are  not  of  a  character 
essentially  appertaining  to  the  city  government. 
Such  powers  the  state  may  reserve  to  be  exercised  by 
itself,  or  it  may  delegate  them  to  the  city,  but  until  so 
delegated  they  are  reserved.  The  words  in  the  Con- 
stitution, *may  frame  a  charter  for  its  own  govern- 
ment,* mean  may  frame  a  charter  for  the  government 
of  itself  as  a  city,  including  all  that  is  necessary  or 
incident  to  the  government  of  the  municipality,  but  not 
all  the  power  that  the  state  has  for  the  protection  of 
the  rights  and  regulation  of  the  duties  of  the  inhabit- 
ants in  the  city,  as  between  themselves.  •  *  The  regu- 
lation of  prices  to  be  charged  by  a  corporation  in- 
trusted with  a  franchise  of  a  public  utility  character 
is  within  the  sovereign  power  of  the  state  that  grants 
the  franchise  or  that  suffers  it  to  be  exercised  within 
its  borders,  and  that  power  may  be,  with  wisdom  and 
propriety,  conferred  on  a  inunicipal  corporation,  but 
it  is  not  a  power  appertaining  to  the  government  of 
the  city,  and  does  not  follow  as  an  incident  to  a  grant 
of  power  to  frame  a  charter  for  a  city  government'* 

7.  The  right  of  the  state  to  regulate  rates  by  compul- 
sion is  a  police  power,  and  must  not  be  confused  with 
the  right  of  a  city  to  exercise  its  contractual  power  to 
agree  with  a  public  service  company  upon  the  terms  of 
a  franchise.  The  exercise  of  a  power  to  fix  rates  by 
agreement  does  not  include  or  embrace  any  portion  of 
the  power  to  fix  rates  by  compulsion.  When  Wood- 
bum  granted  the  franchise  to  the  telephone  company,. 
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the  city  exercised  its  municipal  right  to  contract,  and 
it  may  be  assmned  that  the  franchise  was  valid  and 
binding  upon  both  parties  until  such  time  as  the  state 
chose  to  speak;  but  the  city  entered  into  the  contract 
subject  to  the  reserved  right  of  the  state  to  employ  its 
police  power  and  compel  a  change  of  rates,  and  when 
the  state  did  speak,  the  municipal  power  gave  way  to 
the  sovereign  power  of  the  state:  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  127  (83  S.  E.  295, 
L.  R.  A.  1915C,  261) ;  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  37  (120  Pac.  861,  Ann.  Cas.  1913D,  78, 
L.  R.  A.  1915C,  287 ;  City  of  Monroe  v.  Detroit  M.  d  T. 
S.  L.  Ry.,  187  Mich.  364  (153  N.  W.  669) ;  City  of  Mani^ 
towoc  v.  Manitowoc  d  Northern  Traction  Co.,  145  Wis. 
13  (129  N.  W.  925, 140  Am.  St.  Rep.  1056) ;  Charleston 
Consol.  Ry.  d  Lighting  Co.  v.  City  Council,  92  S.  C.  127 
(27  S.  E.  390) ;  Duluth  St.  Ry.  Co.  v.  Railroad  Commis- 
3ion,  161  Wis.  245  (152  N.  W.  887) ;  California-Oregon 
Power  Co.  v.  City  of  Grants  Pass  (D.  C),  203  Fed.  173. 
Other  instructive  cases  are:  Borough  of  North  Wild- 
wood  V.  Board  of  Pub.  U.  Commrs.,  88  N.  J.  Law,  81 
(95  Atl.  749) ;  Worcester  v.  Street  Ry.  Co.,  196  U.  S. 
539  (49  L.  Ed.  591,  25  Sup.  Ct.  Rep.  327) ;  City  of  Daw- 
son  V.  Danvson  Telephone  Co.,  137  Ga.  62  (72  S.  E. 
508) ;  City  of  Kenosha  v.  Kenosha  Home  Telephone 
Co.,  149  Wis.  338  (135  N.  W.  848) ;  Borough  v.  Ohio 
Valley  Water  Co.,  245  Pa.  114  (91  Atl.  236) ;  Phillips- 
burg  V.  Board  of  Pub.  U.  Commrs.,  85  N.  J.  Law,  141 
(88  Atl.  1096). 

The  power  to  fix  rates  by  compulsion  as  distin- 
:guished  from  the  power  to  fix  rates  by  agreement  is 
not  granted  to  cities  or  towns,  nor  is  the  right  of  the 
legislative  assembly  to  legislate  upon  that  subject 
-curbed,  by  Article  XI,  Section  2,  of  the  state  Constitu- 
tion because  in  its  essence  it  is  neither  a  municipal 
power  nor  an  incident  to  a  pure  municipal  power,  and 
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theref  ore,  even  under  the  mle  annonnced  by  the  ma- 
jority opinion  in  Kalich  v.  Knapp,  73  Or.  558  (142  Pac. 
594, 145  Pac.  22,  Ann.  Gas.  1916E,  1051),  the  legislative 
assembly  was  not  prohibited  from  making  the  Public 
Utility  Act  applicable  to  nrban  as  well  as  extranrban 
territory.  The  defendants  have  vigorously  contended 
that  approval  of  the  Public  Utility  Act  by  the  vote  of 
the  people  made  the  measure  valid  even  though  it  be 
conceded  that  the  act  would  be  invalid  without  the  ap- 
proval of  the  electorate.  It  will  not  be  necessary, 
however,  to  decide  whether  a  measure  passed  by  the 
legislative  assembly  is  validated  when  referred  to  the 
people  and  approved  by  them,  when  in  the  absence  of 
fiuch  reference  and  approval  the  measure  would  be  in- 
valid because  of  the  prohibition  contained  in  Article 
XI,  Section  2;  and  we  therefore  leave  this  question 
open  for  future  consideration. 

The  city  has  limited  the  inquiry  to  the  question  of 
whether  the  commission  possessed  the  necessary  power 
to  change  rates,  and  hence  we  are  not  now  concerned 
with  the  amount  or  reasonableness  of  the  rates.  Our 
conclusion  is  that  the  Public  Service  Commission,  as 
the  representative  of  the  state,  had  lawful  authority  to 
change  the  telephone  rates. 

8.  Any  failure  of  the  commission  to  file  the  statement 
of  valuation  mentioned  in  Section  10  does  not  affect 
the  validity  of  the  order  involved  in  the  appeal.  The 
right  to  make  the  order  did  not  depend  upon  filing  the 
statement  of  valuation  with  the  city  recorder;  and, 
moreover,  Section  75  of  the  Public  Utility  Act  provides 
that  no  order  of  the  commission  shall  be  declared 
illegal  ^'for  any  omission  of  a  technical  nature  in  re- 
spect thereto.** 

The  decree  of  the  Circuit  Court  is  reversed  and  the 

suit  is  dismissed.  Bsvbbsbd.    Stttt  Dismissbiv 

•tor. 
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Argaed  October  11,  affirmed  December  5|  191flL 

SOEENSON  V.  KBIBS.* 

(161  Pae.  405.) 
Frlndpal  and  Agent— Ag«nfa  Autliorlty— Implied  Warranty— Dam- 


1.  When  an  agent  represents  that  he  is  empowered  to  make  a  par- 
ticular contract  on  behalf  of  his  principal,  but  in  fact  has  no  such 
anthoritj,  the  party  to  whom  the  representation  is  made,  and  who 
relies  thereon  and  complies  with  the  terms  of  the  supposed  agree- 
ment, can  maintain  an  action  ex  eontraetm  against  the  agent,  on  the 
implied  warranty,  to  recoYer  the  damages  sustained. 

[As  to  authority  of  agent  to  warrant.  ■••  note  in  Ann.  Oaa. 
191SD,  478.] 

Afsignmentf— mgbt  of  Action. 

2.  A  husband's  assignment  to  hit  wife  of  his  claim  against  an 
owner  for  a  commission  for  effecting  a  sale  of  land  would  not  suffice 
at  a  transfer  of  the  husband's  cause  of  action  against  a  broker,  who 
misrepresented  himself  to  be  empowered  by  the  owner  to  employ 
plaintiffs  husband;  and  unless  she  obtained  an  assignment  of  the 
claim  against  the  agent  before  action  was  brought,  i^e  could  not  re- 
cover against  him. 

AMlgnmentfr— Biglit  of  Action — Qnoetion  for  Jury^— Time  of  Aasign- 
ment. 

8.  In  an  action  by  a  wife  as  the  assignee  of  her  husband  to  recoYor 
damages  from  defendant  for  hit  misrepresentation  of  his  authority 
from  an  owner  to  employ  the  husband  as  a  broker,  held,  that  it  was 
for  the  jury  to  determine  whether  the  assignment  of  the  elaim  wat 
made  before  the  action  was  commenced. 

Principal  and  Agent— Authority  of  Agent— Action  for  Damagee    Oon« 
itmction  of  Pleading. 

4.  Where  the  complaint  alleged  that  defendant  represented  hit 
authority  to  obligate  an  owner  of  land  to  pay  a  brokers  commission 
to  plaintiiTs  assignor  on  a  tale  acceptable  to  the  owner,  and  that  the 
defendant  had  no  such  authority,  an  answer  denying  the  allegations 
generally,  with  an  unqualified  allegation  that  defendant  employed 
plaintiiTs  assignor  to  seO  the  land  on  commission,  and  not  stating  that 
such  engagement  was  made  on  behalf  of  the  owner,  construed  most 
strongly  against  the  defendant,  implied  that  the  employment  was 
made  for  defendant's  benefit,  and  that  he  had  no  authority  to  make 
tuch  a  contract  on  behalf  of  the  owner. 

Principal  and  Agent-^AgenVa  Antliority— Pretomption  and  Borden  of 
Proof. 

5.  On  such  implication  that  defendant  employed  plaintiff's  assignor 
on  hit  own  account  to  sell  the  land  upon  commission,  for  the  payment 

*For  authorities  pasting  on  the  quettion  of  personal  liability  to  other 
contracting  party  of  one  who,  without  authorityi  aasumet  to  con- 
tract at  agent  for  another,  tee  note  in  84  Lb  ik  A.  (K.  &)  6ia» 
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of  whieh  the  owner  was  not  bound.  Section  799,  inbdiviBion  33, 
L.  O.  li.,  raised  the  presumption  that  such  want  of  authority  continued 
after  an  option  obtained  by  plaintiff  was  declared  forfeited,  and  to 
overcome  such  presumption  the  burden  was  on  defendant  to  snow  that 
authority  was  thereafter  conferred  upon  him  by  the  owner  to  engage 
a  broker  and  to  agree  to  pay  him  a  commission  for  procuring  a  pur- 
chaser acceptable  to  the  owner. 

Brldenee— Borden  of  Proof— Party  Having  Peculiar  Knowledge. 

6.  When  a  fact  is  peculiarly  within  the  knowledge  of  a  party,  he 
must|  if  necessary,  furnish  the  evidence  thereof. 

Principal  and  Agent — Liability  of  Agent— XTnaotliorized  Act^-Action 
for  Damages — Question  for  Jnry. 

7.  In  an  action  for  damages  for  defendants  misrepresentation  of 
his  authority  to  employ  plaintiff's  assignor  as  a  broker  on  behalf  of 
the  owner  of  land,  held,  that  the  denial  of  defendant's  motion  for  a 
directed  verdict  was  not  error. 

Ttial— Beqneited  mstmctionB— Qiven  InstmctlonB. 

8.  In  such  action,  there  was  no  error  in  refusing  to  give  defend* 
ant's  instruction  omitting  the  matter  of  a  renewed  or  subsequent  em* 
ployment,  where  its  substance  was  embraced  in  the  instruction  given. 

Appeal  and  Error— In8tniction»— Necessity  of  Begneett. 

9.  Under  Section  189,  L.  0.  L.,  providing  that  the  court  shall  state 
to  the  jury  all  matters  of  law  thought  necessary  for  their  information, 
but  shall  not  present  the  facts  of  the  case,  and  shall  tell  the  jury 
that  they  are  the  exclusive  judges  of  questions  of  fact,  and  Section 
868,  declaring  the  jury  the  judges  of  the  evidence,  unless  it  is  de- 
clared to  be  conclusive,  and  that  they  are  to  be  instructed  as  to  pre- 
cautionary matters,  no  failure  of  the  court  in  submitting  a  party's 
theory  of  the  case  can  be  considered  on  appeal,  except  upon  the  denial 
of  a  requested  instruction  directly  stating  the  law  applicable  to  the 
case. 

Trial— Inetmctlons—BeqneitB    Applicability. 

10.  No  error  is  committed  in  denying  a  reqjuested  instruction, 
which  does  not  correctly  announce  the  law  applicable  to  the  case, 
though  such  request  may  call  the  court's  attention  to  a  particular 
matter  not  covered  by  the  general  charge. 

Appeal  and  Error— InstmctionB — ^Review. 

11.  In  an  action  for  damages  for  defendant's  misrepresentation  of 
his  authority  to  employ  plaintiff's  assignor  as  a  broker  on  behalf  of 
the  owner,  where  defendant  acquiesced  in  the  court's  instruction  that 

glaintiff  was  entitled  to  the  entire  commission  and  interest,  or  noth- 
ig^  the  defendant  had  no  reason  to  complain  of  the  court's  refusal 
to  instruct  that  plaintiff  could  not  recover  if  the  agreement  was  for 
defendant's  payment  to  plaintiff's  assignor  of  part  of  the  commission 
to  be  received  from  the  owner,  or  that,  if  the  contract  between  plain- 
tiff's assignor  and  defendant  was  for  the  division  of  the  commission 
between  themselvea  and  anotheri  the  verdict  should  be  for  the  de- 
fendant. 
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Appeal  and  Biror—SeTlew— Broad  Eqnltiaa  of  Omm. 

12.  In  a  law  action,  whero,  on  appeal,  only  alleffed  errors  dnlj 
assigned  can  be  considered  the  argoment  upon  the  ''broad  eqnities'' 
of  the  ease  has  no  place. 

From  Multnomah :  Calvik  IT.  GANTBNBsnr,  Judge. 
Department  No.  2.    Statement  by  Mr.  Chxe]*  Jxjstiob 

MOORB. 

This  is  an  action  by  Mrs.  N.  V.  Sorenson,  as  the  as- 
signee of  her  husband,  George  Sorenson,  a  real  estate 
broker,  against  F.  A.  Kribs,  to  recover  damages.  The 
material  facts  are  that  C.  A.  Smith,  of  Minneapolis, 
Minnesota,  was  the  equitable  owner  of  7,480  acres  of 
timber  land  in  Douglas  County,  Oregon,  and  employed 
the  defendant,  a  real  estate  broker,  of  Portland,  in  this 
state,  to  n^otiate  a  sale  of  the  real  property.  In 
order  to  procure  a  purchaser,  Kribs  appointed  Soren- 
son,  who  on  September  28, 1906,  produced  J.  0.  Storey, 
to  whom  the  defendant  gave  an  oral  option  to  buy  the 
land  at  $187,000,  on  account  of  which  $50,000  was  re- 
quired to  be  paid  within  60  days.  Sorenson  assured 
Storey  he  could  have  all  the  time  desired  in  which  to 
make  the  partial  payment,  and  for  that  reason  he  neg- 
lected to  pay  the  stipulated  sum  within  the  time  limited, 
whereupon  the  option  was  declared  at  an  end.  There- 
after Storey  commenced  an  action  against  Ejibs  to  re- 
cover the  damages  which  he  had  sustained,  consisting 
of  more  than  $2,000  expended  in  examining  the  timber 
growing  on  the  land  and  $63,000,  which  extra  sum  he 
could  have  realized  upon  a  resale  of  the  premises. 
While  that  action  was  pending.  Storey,  in  the  name  of 
the  Storey-Bracher  Lumber  Company  and  C.  P.  Brat- 
nober,  entered  into  a  written  contract  with  Smith  to 
purchase  the  land  for  $300,000;  the  vendees  stipulat- 
ing to  save  the  vendor  harmless  from  any  claim  for  a 
commission  for  negotiating  a  sale  of  the  land,  except 
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that  of  KrlbSy  whereupon  that  action  was  dismissed. 
In  an  action  by  this  plaintiff  as  the  assignee  of  her  hns- 
band  against  Smith  to  recover  a  commission  on  ac« 
count  of  the  sale  thus  consummated,  she  recovered 
$15,000 ;  but  the  judgment  was  reversed  on  the  ground 
that  Kribs  had  no  authority  to  bind  Smith  to  pay  a 
eommission:  Sorenson  v.  Smith,  65  Or.  78  (129  Pac. 
757, 131  Pac.  1022,  Ann.  Cas.  1915A,  1127,  51  L.  E.  A. 
(N.  S.)  612).  The  facts  here  involved,  and  referred 
to  in  the  opinion  in  that  case,  are  set  forth  as  matters 
of  inducement  in  the  complaint  herein,  which  charges,* 
in  effect :  That  about  July ^  1907,  the  defendant,  as- 
suming to  act  for  Smith  and  representing  that  he  had 
authority  to  do  so,  agreed  with  Sorenson  to  obligate 
Smith  to  pay  a  commission  of  5  per  cent  of  the  pur- 
chase price  of  the  land,  continued  to  employ  Sorenson 
to  procure  a  purchaser  of  the  real  property,  and  in- 
structed the  broker  further  to  negotiate  with  Storey 
in  order  to  induce  him  to  pay  a  greater  sum  than  he 
had  originally  offered  for  the  land,  and  Kribs  agreed 
to  pay  Sorenson  5  per  cent  of  the  purchase  price  if  he 
could  find  a  buyer  who  was  able,  ready  and  willing  to 
pay  a  sum  which  was  acceptable  to  Smith.  That,  pur* 
suant  to  that  employment,  Sorenson  at  the  defendant's 
request  continued  to  negotiate  with  Storey  until  Octo- 
ber 31, 1909,  when  he  was  induced  to  purchase  the  land 
for  $300,000,  which  sum  was  satisfactory  to  Smith, 
whereupon  Storey,  in  the  name  of  the  Storey-Bracher 
Lumber  Company,  and  Bratnober,  with  whom  Storey 
was  associated,  made  a  contract  with  Smith  to  buy  the 
land  for  the  sum  last  named,  which  amount  has  been 
paid.  That  by  reason  of  the  premises  Sorenson  be- 
came entitled  to  a  commission  of  $15,000,  the  payment 
of  which  was  demanded  of  Smith,  who  refused  to  com- 
ply therewith  on  the  ground  that  Kribs  had  no  author- 
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ity  to  bind  him  to  pay  any  commission.  That  in  con- 
sequence thereof  Sorenson  was  damaged  in  the  sum  of 
$15,000  and  interest  thereon  at  6  per  cent  per  annum 
from  October  31,  1909.  That  the  defendant  had  no 
authority  to  obligate  Smith  to  pay  any  sum  as  com- 
mission, and  Sorenson 's  claim  therefor  was  assigned, 
prior  to  the  commencement  of  this  action,  to  the  plain- 
tiff, who  is  the  owner  and  holder  thereof. 

The  answer  unqualifiedly  denies  each  averment  of 
the  complaint  generally.  For  an  affirmative  defense, 
the  facts  relating  to  the  first  option  and  the  cancella- 
tion thereof  are  set  forth,  and  it  is  substantially  alleged 
that  when  Storey's  original  agreement  was  terminated, 
the  defendant  informed  Sorenson  thereof  and  notified 
him  that  his  employment  as  a  broker  or  otherwise  was 
ended;  that  whatever  services  may  have  thereafter 
been  rendered  by  Sorenson,  in  connection  with  the  sale 
of  the  land,  were  not  performed  for  the  defendant  act- 
ing for  himself,  or  for  any  other  person  under  his  em- 
ployment. It  is  further  averred  that,  subsequent  to 
the  termination  of  the  original  option.  Storey  and 
Bratnober  negotiated  for  the  purchase  of  the  land 
directly  with  Smith,  who  refused  to  sell  to  them  unless 
Sorenson  would  waive  any  claim  that  he  might  have 
for  a  commission,  whereupon  Storey,  acting  for  him- 
self, entered  into  an  agreement  with  Sorenson  by  the 
terms  of  which  it  was  stipulated  that,  if  Bratnober 
would  furnish  all  the  money  necessary  to  purchase  the 
land  and  appoint  Sorenson  and  Storey  brokers  to 
n^otiate  a  resale  of  the  premises  on  or  before  July  1, 
1910,  they  should  be  paid  a  commission  for  their  ser- 
vices; that  Bratnober  complied  with  these  conditions, 
and  Sorenson  in  consideration  thereof  waived  all 
claims  for  a  prior  commission. 
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The  reply  pnt  in  issue  the  allegations  of  new  matter 
in  the  answer,  and  the  cause  having  been  tried,  the  jury 
found  for  the  plaintiff  as  demanded  in  the  complaint, 
viz.,  $19,925,  and,  judgment  having  been  rendered  on 
the  verdict,  the  defendant  appeals.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Criltner,  Bewail  d  Corliss,  with  oral  arguments 
by  Mr.  R.  R.  GUtner,  Mr.  Guy  C.  H.  Corliss  and  Mr. 
Edwin  H.  FUch. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes  and  Mr.  George  A.  Pipes,  with  an 
oral  argument  by  Mr.  Martin  L.  Pipes. 

Opinion  by  Mb.  Chief  Justiob  Moobb. 

1.  Preliminary  to  a  consideration  of  the  errors  as- 
signed, it  should  be  said  that  this  action  is  founded 
upon  the  legal  principle,  established  in  this  state,  that 
when  an  agent  represents  he  is  empowered  to  make  a 
particular  contract  on  behalf  of  his  principal  and  no 
such  authority  has  been  bestowed,  the  party  to  whom 
the  statements  were  made  by  relying  thereon  and  com- 
plying with  the  terms  of  the  supposed  agreement  so 
concluded,  can  maintain  an  action  ex  contractu  against 
the  agent,  on  the  implied  warranty,  to  recover  the  dam- 
ages thus  sustained:  Cochran  v.  Baker,  34  Or.  555  (52 
Pac  520,  56  Pac.  641) ;  Anderson  v.  Adams,  43  Or.  621 
(74  Pac.  215).  See,  also,  Kennedy  v.  Stonehouse,  13 
N.  D.  232  (100  N.  W.  258,  3  Ann.  Gas.  217),  and  Haupt 
V.  Vint,  68  W.  Va.  657  (70  S.  E.  702, 34  L.  E.  A.  (N.  S.) 
519). 

When  this  cause  was  submitted  to  the  jury,  the  de- 
fendant's counsel  moved  for  a  directed  verdict  in  favor 
of  their  client^  on  the  grounds  that  the  evidence  received 
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disclosed  the  claim  sued  on  was  not  assigned  prior  to 
the  commencement  of  this  action ;  that  the  plaintiff  in* 
trodnced  no  testimony  tending  to  show  any  want  of  au- 
thority on  the  part  of  the  defendant  to  bind  Smith  to 
pay  a  commission ;  and  that  this  action  is  founded  upon 
a  contract  alleged  to  have  been  made  in  July,  1907| 
when  no  evidence  thereof  was  offered.  Considering 
these  matters  in  the  order  stated,  attention  is  called  to 
the  case  of  Sorenson  ▼.  Smith,  65  Or.  78  (129  Pac.  757, 
131  Pac.  1022,  Ann.  Cas.  1915A,  1127,  51  L.  R.  A. 
(N.  S.)  612),  where  the  broker's  claim  now  asserted 
against  the  defendant  for  a  commission  for  negotiat- 
ing the  same  sale  is  alleged  to  have  been  assigned  to 
this  plaintiff.  At  the  trial  herein  George  Sorenson 
testified,  on  direct  examination,  that  prior  to  the  com- 
mencement of  this  action  he  assigned  his  claim  for  a 
commission  to  his  wife,  who  then  was  the  owner  and 
holder  thereof.  On  cross-examination,  however,  in  an- 
swer to  the  inquiry,  **Who  did  you  tell  her  you  had  a 
commission  fromf  he  replied,  **From  C.  A.  Smith. 
Q.  Did  you  ever  make  any  other  assignment  to  hert 
A.  No/*  On  redirect  examination,  the  attention  of  the 
witness  was  called  to  the  testimony  which  he  had  thus 
given  on  cross-examination,  and  he  was  asked  whether 
or  not,  before  the  commencement  of  this  action,  he  had 
assigned  his  claim  for  a  commission  to  his  wife.  He 
answered : 

^'I  misunderstood  the  question.    I  meant,  I  made 
the  assignment  of  this  $15,000.  *  • 
^^Q.  That  is  the  claim  in  this  casef 
*'A.  Yes.'' 

On  recross-examination  he  was  asked: 

'^When  was  it  you  made  the  assignments 

He  responded: 
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^' Just  before  this  suit  was  brought. 
**Q.  When  was  that  t 
^^A.  About  a  year  and  a  half  ago. 
**Q.  What  did  you  say  to  your  wifet 
^^  A.  I  said  I  am  assigning  this  claim.    You  will  have 
to  bring  a  new  suit. 
*'Q.  What  is  this  claim  t 
*'A.  This  $15,000. 

^^Q.  What  is  this  claim  you  assigned  to  your  wifet 
"A.  My  claim  against  Kribs. 
"Q.  What  fort 
**A.  Conmiission  of  $15,000.'' 

2, 3.  It  needs  no  argument  to  show  that  the  broker's 
claim  for  a  commission  against  Smith,  which  was  as- 
signed to  this  plaintiff  before  she  began  her  actiop 
against  him,  would  not  suffice  as  a  transfer  of  a  cause 
of  action  against  Kribs,  and  unless  she  obtained  an 
assignment  of  the  claim  against  the  latter  before  this 
action  was  instituted,  she  was  not  entitled  to  a  re- 
covery herein.  From  Sorenson's  contradictory  state- 
ments, relating  to  the  assignment,  the  court  could  not, 
as  a  matter  of  law,  say  which  sworn  declaration  was 
true.  It  was  therefore  the  province  of  the  jury,  from 
a  careful  comparison  and  consideration  of  such  testi- 
mony, to  determine  whether  or  not  the  assignment  of 
the  claim  against  Kribs  was  made  before  this  action 
was  commenced :  Pacific  Biscuit  Co.  v.  Dugger,  42  Or. 
513  (70  Pac.  523).  No  error  was  conmdtted  in  respect 
to  the  assignment. 

4.  It  will  be  remembered  the  complaint  charged  that 
the  defendant  represented  he  was  authorized  to  obli- 
gate Smith  to  pay  a  broker 's  commission  in  case  a  sale 
of  the  land  could  be  made  for  a  price  acceptable  to 
the  owner,  and  that  the  defendant  did  not  have  such 
authority.  The  averments  of  the  complaint  are  denied 
generally  without  any  qualification  in  the  answer  which 
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alleged  that  prior  to  September  26,  1906,  the  defend- 
ant employed  Sorenson  to  sell  the  land  on  oommidsion. 
The  answer  does  not  state  that  snch  engagement  was 
made  for  or  on  behalf  of  Smith.  Construing  that 
pleading  most  strongly  against  the  defendant,  it  must 
therefore  be  taken  for  granted  that  the  employment 
was  made  for  his  benefit.  It  is  also  fairly  to  be  in- 
ferred from  the  defendant's  pleading  that  he  had  no 
authority  to  make  such  a  contract  on  behalf  of  his 
principal. 

5, 6.  It  being  implied  from  the  answer  that  the  de- 
fendant employed  Sorenson  on  his  own  account  to  sell 
the  land  upon  commission  for  the  payment  of  which 
Smith  was  not  obligated,  the  law  raises  the  presump- 
tion that  such  want  of  authority  continued  after  the 
oral  option  was  declared  forfeited :  Section  799,  subd. 
33,  L.  0.  L.  In  order  to  overcome  this  presumption 
the  burden  of  proof  was  imposed  on  the  defendant, 
notwithstanding  his  general  denial  of  a  want  of  au- 
thority, to  show  to  the  satisfaction  of  the  jury  that 
after  the  option  was  terminated,  authority  was  con- 
ferred upon  him  by  his  principal  to  engage  the  services 
of  a  broker  and  to  agree  to  pay  him  a  commission  for 
procuring  a  purchaser  of  the  land  who  would  pay  a 
price  which  was  acceptable  to  the  owner:  Feahody  v. 
Oregon  R.  d  N.  Co.,  21  Or.  121,  134  (26  Pac.  1053,  12 
L.  B.  A.  823).  The  conclusion  thus  reached  is  not 
unreasonable,  for  the  rule  is  elementary  that,  when  a 
fact  is  peculiarly  within  the  knowledge  of  a  party,  he 
must,  if  necessary,  furnish  the  evidence  thereof: 
Weber  v.  RothchUd,  15  Or.  385  (15  Pac.  650,  3  Am.  St. 
Bep.  162).  As  the  burden  was  on  the  defendant  in 
this  particular,  he  cannot  complain  of  any  lack  of  proof 
in  this  respect 
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7.  George  Sorenson  testified  that  about  three  or  four 
months  after  the  original  option  was  canceled  Storey 
made  another  offer  to  the  witness  to  purchase  the  land, 
which  bid  he  submitted  to  the  defendant  who  said : 

**  *We  will  keep  on  working  on  the  deal.  We  will 
pull  it  through  yet*  *  • 

"Q.  Can  you  state  during  what  month  in  1907,  if 
at  ally  you  continued  to  act  in  the  n^otiationSi  to  bring 
about  that  salet 

*'A.  Well,  I  continued  all  the  time,  trying  to  put  it 
through. 

'*Q.  Can  you  state  more  definitely  during  what 
months  in  1907  you  went  to  Mr.  Kribs  about  itt 

''A.  I  used  to  go  to  his  office  pretty  near  every  week 
or  so. 

''Q.  During  that  yeart 

'*A.  Yes. 

**Q.  Did  you,  or  not,  have  any  conversation  with  Mr. 
Storey  about  it  in  that  yeart 

^^A.  Yes,  sir;  all  the  time.  I  had  the  same  office 
with  him. 

*  *  Q.  During  that  time,  1907,  you  may  state  whether 
or  not  the  parties  got  together  on  any  agreement  about 
the  price  of  the  land. 

**A.  No,  they  never  got  together.** 

Viewing  this  testimony  in  the  light  of  the  averment 
of  the  complaint  that  about  July ,  1907,  the  de- 
fendant *  *  continued  the  employment  of  the  said  GFeorge 
Sorenson  and  instructed  him  to  negotiate  further  with 
said  J.  0.  Storey,**  it  will  be  seen  that  though  Soren- 
son persisted  in  his  efi^orts  to  bring  about  a  sale  of 
the  land  to  Storey  after  the  original  option  was  can- 
celed, and  for  that  purpose  frequently  conferred  with 
Kribs  about  the  matter,  no  assent  was  given  by  the 
latter  relating  to  such  sale  until  about  three  months 
after  the  oral  option  was  declared  forfeited.  Here  is 
testimony  tending  to  show  the  making  of  a  new  con- 
tract.   When  the  agreement  was  consummated  is  un< 
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important,  provided  it  was  concluded  prior  to  May  22, 
1909,  when  the  amendment  of  Section  808,  L.  0.  L., 
went  into  effect,  declaring  void  any  nnwritten  agree- 
ment thereafter  entered  into  relating  to  the  employ- 
ment of  a  broker  to  sell  land:  Laws  Or.  1909,  c.  27. 
No  error  was  committed  in  denying  the  motion  for  a 
directed  verdict. 

8.  An  exception  having  been  taken,  it  is  maintained 
by  defendant's  counsel  that  an  error  was  committed 
in  denying  their  fourth  request  to  instruct  the  jury  as 
follows : 

''Defendant  claims  that,  when  the  first  deal  with 
Storey  fell  through,  he  notified  George  Sorenson  that 
his  employment  by  the  defendant  was  ended,  and  that 
if  he  desired  to  act  as  broker  in  the  matter  any  further 
he  must  make  an  arrangement  with  said  C.  A.  Smith. 
Defendant  had  a  perfect  right  to  terminate  the  em- 
ployment of  George  Sorenson  after  the  first  deal  with 
Storey  fell  through,  and  if  said  employment  was  ter- 
minated at  said  time  so  far  as  defendant  is  concerned, 
your  verdict  must  be  in  favor  of  the  defendant.  A 
person  who  employs  a  broker  may  terminate  the  em- 
ployment at  any  time,  provided  he  acts  in  good  faith, 
and  there  is  no  evidence  in  this  case  warranting  any 
finding  that  defendant  acted  in  bad  faith  in  termin- 
ating said  employment  at  said  time,  if  he  did  so 
terminate  if 

At  the  defendant's  request  the  court  in  its  general 
charge  said: 

**A  broker  must  perform  his  contract  while  his  em- 
ployment lasts,  and  if  he  fails  to  do  so  before  his 
employment  has  been  terminated,  he  cannot  recover 
anything  for  any  services  that  he  might  have  rendered 
up  to  the  time  his  employment  was  so  terminated.  If 
ho  desires  to  protect  himself,  he  may  do  so  by  pro- 
viding in  his  contract  that  his  employment  shall  last 
for  a  specified  time;  and  if  this  is  not  done,  it  is  the 
absolute  right  of  the  person  who  employs  him  to  ter- 
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minate  the  employment  at  any  time  without  any  lia- 
bility, provided  he  acts  in  good  faith,  and  provided  the 
broker  has  not  at  that  time  fully  performed  his  part 
of  the  contract  by  obtaining  a  purchaser  on  terms 
acceptable  to  the  seller  of  the  property. ' ' 

It  will  be  observed  that  the  fourth  request  desired 
a  direction  to  the  jury  that  their  verdict  must  be  for 
the  defendant  if  the  employment  of  Sorenson  was 
terminated  when  Smith  withdrew  the  land  from  the 
market.  The  language  thus  employed  omits  an  alle- 
gation of  the  complaint : 

**That  immediately  after  the  defendant  had  failed  to 
carry  out  said  agreement  as  aforesaid  (to  sell  the  land 

to  Storey),  and  on  or  about  the day  of  July,  1907, 

the  defendant,  assuming  to  act  as  the  agent  for  said 
C.  A.  Smith,  the  owner  of  said  land,  and  representing 
that  he  had  authority  from  said  C.  A.  Smith  so  to  acK 
agreed  with  said  Sorenson  to  obligate  the  said  Smith 
to  pay  said  Sorenson  said  commission,  and  continued 
the  employment  of  the  said  George  Sorenson,  and  in- 
structed him  to  negotiate  further  with  said  J.  0.  Storey 
for  the  purpose  of  procuring  said  J.  0.  Storey  to  pay 
a  higher  price  for  said  property/'  etc 

From  this  allegation  it  is  reasonably  to  be  inferred 
that,  though  Sorenson 's  employment  was  terminated 
when  the  original  option  was  declared  at  an  end,  he 
was  subsequently  engaged  by  the  defendant  to  nego- 
tiate a  sale  of  the  land  at  a  greater  price,  but  upon 
the  same  terms  as  had  been  previously  agreed  upon. 
Sorenson 's  testimony  on  this  issue,  to  which  reference 
has  been  made,  tends  to  substantiate  the  averment  last 
quoted.  The  fourth  request  having  omitted  this  mat- 
ter, no  error  was  committed  in  refusing  to  give  that 
instruction,  smce  its  substance  was  embraced  in  the 
part  of  the  charge  thai  has  already  been  repeated. 
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9j  10.  It  is  insisted  that  error  was  committed  in 
denying  the  sixth  request  to  instruct  the  jury,  as 
follows : 

*  *  Even  if  you  should  find  that  employment  of  George 
Sorenson  continued  after  the  first  deal  with  Storey 
fell  through,  and  should  find  all  of  the  other  facts  in 
favor  of  plaintiff,  said  George  Sorenson  would  not 
earn  any  commission  until  he  had  actually  procured 
a  purchaser  on  terms  acceptable  to  said  C.  A.  Smith. 
It  is  not  claimed  by  plaintiff  that  in  the  employment 
of  George  Sorenson  after  said  deal  with  Storey  fell 
through  the  defendant  or  said  C.  A.  Smith  fixed  any 
definite  terms  upon  which  said  C.  A.  Smith  would  be 
willing  to  sell  the  land;  [but,  on  the  contrary,  it  ap- 
pears that  said  terms  were  not  finally  agreed  to  on 
the  part  of  said  C.  A.  Smith  until  after  said  C.  A. 
Smith  had  been  assured  that  there  would  be  no  com- 
mission to  be  paid  by  him  or  said  Kribs  to  George 
Sorenson  or  any  other  person  in  said  sale,  but  that 
the  price  he  was  to  receive  for  the  property  would 
be  net  to  him] .  George  Sorenson  would  not  earn  any 
commission  until  he  had  actually  procured  the  pur- 
chaser for  the  property  on  terms  acceptable  to  said 
C.  A.  Smith,  and  therefore,  if  you  find  that  said  C.  A. 
Smith  refused  to  sell  the  property,  except  on  condition 
that  there  should  be  no  commission  paid  by  him  or  said 
E[ribs,  and  said  Storey  communicated  said  fact  to 
George  Sorenson,  and  thereupon  George  Sorenson 
waived  all  right  to  any  commission  and  agreed  with 
said  Storey  to  ^et  his  pay  out  of  a  future  sale  of  said 
property  by  said  Storey,  and  thereupon  said  Storey 
and  those  associated  with  him  completed  said  purchase 
and  entered  into  a  contract  for  the  purchase  of  the 
same  for  $300,000  net  to  said  C.  A.  Smith,  then  plain- 
tiff would  not  be  entitled  to  recover,  even  though  all 
the  other  facts  were  found  in  her  favor.** 

This  request  was  denied,  for  the  reason  that  the  lan- 
guage embraced  within  the  brackets,  as  indicated, 
assumed  the  existence  of  a  fact  which  was  in  dispute. 
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It  is  argued  by  defendant's  counsel  that,  though  the 
instruction  requested  may  have  been  technically  incor- 
rect, it  was  sufficient  to  call  attention  to  Sorenson's 
alleged  waiver  as  set  forth  in  the  answer,  and,  such 
being  the  case,  the  duty  was  imposed  upon  the  court 
so  to  modify  the  language  suggested  as  correctly  to 
state  the  law  applicable  to  the  issue  involved.  The 
legal  principle  thus  involved  finds  expression  in  1 
Blashfield's  Instructions  to  Juries  (2  ed.).  Section 
175,  page  407,  where  it  is  said: 

**In  some  jurisdictions  it  is  held  that  a  request  which 
is  properly  refused  for  defects  in  form  or  substance 
may  be  sufficient  to  call  the  attention  of  the  court  to 
the  matter  upon  which  an  instruction  is  desired,  and 
make  a  failure  to  give  an  appropriate  instruction 
thereon  error.'* 

In  support  of  the  text  quoted  the  decisions  cited, 
omitting  criminal  causes,  were  rendered  by  courts  in 
the  states  of  Kansas,  Missouri  and  Texas.  In  addi- 
tion to  the  cases  from  the  states  mentioned,  the  de- 
fendant's counsel  further  cite  decisions  given  upon 
this  subject  by  the  courts  of  last  resort  in  the  states 
of  Kentucky  {Western  Union  Tel.  Go.  v.  Sisson,  155 
Ky.  624, 160  S.  W.  168),  Massachusetts  (Black  v.  Buck- 
ingham,  174  Mass.  102, 54  N.  E.  494),  Vermont  (Hazard 
V.  Smith,  21  Vt  123),  and  West  Virginia  (Carrico  v. 
West  Va.  R.  Co.,  35  W.  Va.  389,  14  S.  E.  12).  **If  a 
request,''  says  a  text-writer,  **is  in  part  incorrect,  or 
is  inappropriate  as  applied  to  the  facts,  the  court  com- 
mits no  error  in  wholly  refusing  it" :  Branson,  Instruc- 
tions to  Juries,  §  101,  citing  many  cases. 

Another  author  discussing  the  same  subject  remarks : 

**In  order  to  entitle  a  party  to  insist  that  a  requested 
instruction  be  given  to  the  jury,  such  instruction  must 
be  correct  both  in  form  and  substance,  and  such  that 
the  court  might  give  to  the  ji^ry  without  modification 
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or  omissioiL  If  the  instructioiiy  as  requested,  is  ob- 
jectionable in  any  respect,  its  refusal  is  not  error'*: 
1  Blashfield,  Listructions  to  Juries  (2  ed.)i  §  175, 
p.  402. 

The  cases  cited  to  uphold  the  language  last  repeated, 
omitting  decisions  from  states  where  their  courts  seem 
to  have  ruled  on  both  sides  of  the  question,  are  found 
in  the  reports  of  decisions  in  the  courts  of  Alabama, 
Arkansas,  California,  Colorado,  Georgia,  Illinois,  In- 
diana, Maine,  Maryland,  Michigan,  New  York,  Ohio, 
Oklahoma,  Utah  and  Wisconsin.  It  will  thus  be  seen 
that  the  great  weight  of  authority  is  opposed  to  the 
contention  now  made  with  respect  to  this  part  of  the 
case. 

Our  statute,  relating  to  the  giving  of  instructions, 
reads: 

**In  charging  the  jury,  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict,  but  it  shall  not 
present  the  facts  of  the  case,  but  shall  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of 
fact*':  Section  139,  L.  0.  L. 

**The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  Code,  are  the  judges  of  the  effect 
or  value  of  evidence  addressed  to  them,  except  when 
it  is  thereby  declared  to  be  conclusive.  They  are,  how- 
ever, to  be  instructed  by  the  court  on  all  proper  occa- 
sions" in  respect  to  precautionary  matters:  Section 
868,  L.  0.  L. 

In  applying  these  provisions  of  the  law  it  has  been 
held  that,  though  each  party  to  an  action  is  entitled  to 
have  his  theory  of  the  cause  submitted  to  a  jury,  if 
any  evidence  has  been  received  tending  to  support 
such  plan,  no  failure  of  the  court  in  this  respect  would 
be  considered  on  appeal,  except  upon  the  denial  of  a 
requested  instruction  which  correctly  stated  the  law 
applicable  to  fhe  ease:  Cerramy  v.  Portland  By.,  L.  tt 
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P.  Co.,  62  Or.  421  (126  Pac.  37).  We  adopt  the  rule 
prevailing  in  a  majority  of  the  states,  to  the  effect  that 
no  error  is  committed  in  denying  a  requested  instruc- 
tion which  does  not  correctly  announce  the  law  appli- 
cable to  the  case,  or  which  contains  or  assumes  the 
statement  of  a  controverted  fact,  though  such  request 
may  call  the  court's  attention  to  a  particular  matter 
not  covered  by  the  general  charge.  If  a  contrary 
rule  obtained,  it  would  not  be  necessary  for  counsel 
carefully  to  prepare  requested  instructions,  for,  if 
merely  calling  attention  of  the  court  to  a  particular 
matter  of  law  or  fact  were  sufficient,  then  a  request  to 
charge  on  a  special  subject  would  be  sufficient,  though 
such  solicitation  was  couched  in  the  briefest  possible 
sentence.  Thus,  in  this  instance:  *'We  desire  an  in- 
struction upon  the  question  of  waiver.'*  Such  a 
course  of  practice  would  not  be  fair  to  a  court,  whicS 
at  the  close  of  a  trial  has  not  the  time  carefully  to  con- 
sider all  the  matters  that  might  thus  be  thrust  upon  it. 
Unless,  therefore,  the  prayer  for  an  instruction  cor- 
rectly states  the  law  applicable  to  the  case,  and  makes 
no  improper  allusion  to  controverted  questions  of 
fact,  and  the  matters  thus  urged  have  not  been  given 
in  the  general  charge,  when  considered  in  its  entirety,, 
no  error  is  committed  in  denying  the  request:  Clear^ 
water  v.  Forrest,  72  Or.  312  (143  Pac.  998) ;  Kemp  v. 
Portland  Ry.,  L.  d  P.  Co.,  74  Or.  258  (145  Pac.  274) ; 
Pfeiffer  v.  Oregon-Washington  R.  <&  N.  Co.,  74  Or.  307 
(144  Pac.  762) ;  Housma/n  v.  Peterson,  76  Or.  556  (149 
Pac.  538) ;  Johnson  v.  Portland  Ry.,  L.  (B  P.  Co.,  7^ 
Or.  403  (155  Pac.  375). 

11.  It  is  maintained  by  defendant's  counsel  that 
errors  were  committed  in  denying  their  requested  in* 
stmotions  as  follows: 

•S  0r.»10 
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"(16)  Plaintiff  cannot  recover  in  this  case  if  the 
ori^nal  agreement  between  George  Sorenson  and  F.  A. 
Kribs  was  for  the  payment  by  Kribs  to  George  Soren- 
son of  a  portion  of  the  commission  he  would  receive 
from  C.  A.  Smith  on  the  sale  of  the  land,  and  if  this 
original  contract  between  George  Sorenson  and  Kribs 
was  never  changed. 

**  (17)  If  the  contract  between  George  Sorenson  and 
Kribs  was  for  the  division  between  Kribs,  Sorenson 
and  Storey  of  the  conamission  which  Smith  wonld  pay 
Kribs  on  the  sale,  and  this  agreement  was  never 
altered,  then  plaintiff  cannot  recover,  and  your  ver- 
dict must  be  for  the  defendant.'' 

At  the  request  of  the  defendant's  counsel  the  jury 
were  instructed  as  follows: 

^ '  This  action  is  based  on  the  theory  that  defendant 
assumed  to  hire  George  Sorenson  as  a  broker  for  the 
sale  of  the  land  in  question  for  a  specified  commission 
of  5  per  cent,  and  represented  that  he  had  authority 
to  bind  C.  A.  Smith  to  such  a  contract.  Therefore  I 
charge  you  that,  if  you  find  that  there  was  no  specific 
agreement  between  George  Sorenson  and  F.  A.  Kribs 
for  the  payment  of  5  ^er  cent  commission,  but  that  the 
amount  of  the  commission  George  Sorenson  was  to 
receive  was  not  agreed  upon,  then  the  plaintiff  cannot 
maintain  this  action,  and  your  verdict  must  be  for  the 
defendant" 

When  the  court  had  concluded  its  charge  one  of  the 
jurors  inquired: 

"Do  we  have  to  find  for  the  full  amount t 

The  court  replied : 

*  *  This  action  is  brought  on  a  contract,  and  plaintiff 
is  entitled  to  5  per  cent  of  the  amount  or  nothing.  The 
jury  would  not  have  an^  discretion  to  find  an  inter- 
mediate amount.  It  is  either  the  full  amount  or  noth- 
ing, and  to  that  full  amount  should  be  added  interest 
at  6  per  cent,  from  the  31st  of  October,  1909,  down  to 
this  date." 
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The  defendant's  counsel  interposed  no  objection  to 
the  court's  reply  to  the  juror's  inquiry. 

The  part  of  the  charge  so  given  at  the  solicitation  of 
defendant's  counsel  is  inconsistent  with  their  requests 
last  referred  to,  which  were  denied.  In  respect  to  the 
issue  designed  to  be  embraced  in  the  sixteenth  re- 
quest, the  defendant  testified  that,  under  the  terms 
of  the  original  agreement  for  the  sale  of  the  land  at 
$187,000,  the  commission  to  be  paid  by  the  owner  for 
procuring  Storey  as  a  purchaser  was  to  be  divided 
between  the  witness  and  Sorenson.  Kribs  further 
testified  that  after  the  original  option  was  declared 
forfeited  the  broker  was  advised  thereof,  and  notified 
that  his  services  in  negotiating  contracts  relating  to 
the  sale  of  the  land  were  ended.  Having  acquiesced 
in  the  court's  instruction  that  the  plaintiff  was  enti- 
tled to  the  entire  commission  of  5  per  cent  of  the  sell- 
ing price  and  interest  thereon  or  nothing,  the  defend- 
ant has  no  reason  to  complain  because  of  the  refusal 
to  give  the  sixteenth  and  seventeenth  requested  in- 
structions. 

12.  A  great  part  of  the  brief  of  defendant's  counsel 
is  devoted  to  what  is  termed  the  ^  ^  broad  equities ' '  of 
the  case.  Thus  it  is  stated  in  effect  that  by  reason 
of  Sorenson 's  representations  made  to  Storey  that, 
notwithstanding  the  limitation  of  60  days  specified  in 
the  original  option,  he  could  have  all  the  time  he  de- 
sired in  which  to  examine  the  lands  offered  for  sale, 
in  order  to  determine  their  value;  that  relying  upon 
such  statements  Storey  neglected  to  take  the  necessary 
precaution  to  protect  his  rights,  whereby  he  incurred 
an  expense  of  more  than  $2,000  in  cruising  the  timber 
and  lost  $63,000,  which  profit  he  could  have  made  by  a 
resale  of  the  property;  that  the  ultimate  contract  for 
the  sale  of  the  land  was  made  with  Smith  by  Brat- 


14S  S0BEN80N  V.  Kbibs.  [82  Or. 

nober,  which  agreement  was  brought  about  by  Storey 
alone  as  the  procuring  cause,  and  the  latter  had  only 
the  right  of  a  broker  to  negotiate  a  resale  of  the  prem* 
ises  within  a  specified  time;  that  such  agency  was 
secured  by  Storey,  who  hoped  to  obtain  a  compensa- 
tion for  the  loss  he  had  thus  sustained ;  that  it  is  undis* 
puted,  if  Kribs  is  obligated  to  discharge  the  judgment 
rendered  herein,  Storey,  in  addition  to  the  damages 
he  has  sustained  in  consequence  of  Sorenson*s  repre- 
sentations, will  be  obliged  to  repay  the  amount  recov- 
ered in  this  action,  thereby  entailing  an  entire  loss  of 
about  $85,000,  and  thus  demonstrating  the  unreason- 
ableness of  the  conclusion  reached  by  the  jury  in  the 
trial  of  this  cause. 

The  plaintiff's  counsel  contend,  as  alleged  in  the 
complaint,  and  as  their  evidence  tended  to  show,  that 
the  land  was  sold  by  Smith  to  Storey,  in  the  name  of 
the  Storey-Bracher  Lumber  Company  and  Bratnober, 
with  whom  Storey  had  associated,  and  that  Sorenson 
had  negotiated  with  Storey  in  effecting  a  sale  of  the 
premises,  which  fact  appears  to  be  evidenced  by  the 
written  contract  therefor,  from  which  the  jury  might 
reasonably  have  conclued  that  the  broker  was  entitled 
to  the  commission  demanded.  The  **  broad  equities  ^'^ 
thus  stated  undoubtedly  afford  cogent  reasons,  when 
uttered,  as  they  probably  were,  to  the  jury  in  order 
to  obtain  a  favorable  verdict  for  the  defendant;  but 
in  a  law  action,  where  on  appeal  only  alleged  errora 
duly  assigned  can  be  considered,  the  argument  now 
adduced  has  no  place. 

Believing  no  prejudicial  error  was  committed  at  the 
trial,  it  follows  that  the  judgment  Bfaould  be  aiSSrmed  f 
and  it  is  so  ordered.  Atfibmbd. 

Mb.  Justiob  Biux,  Mm.  JusnoE  Habbib  «nd  Mb.  Jmk 
TiOB  BuBNBTT  concur. 
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Argaed  Oetober  80,  afllnned  Deeembar  5,  1916. 

CLATTON  V.  ENTERPRISE  ELECTRIC  CO.* 

(161  Pae.  411.) 

Statotae— Oonstnictioii— Intentioii  of  LeglBlaton. 

1.  Where  the  language  of  the  lawmaken  is  plain  and  their  intent 
tlear,  such  meaning  must  be  ffiren  effeet. 

Blectrlcity— Begnlatioii— ^onstrnction  of  Statutes. 

2.  The  title  of  the  employers'  liabiHty  law  (Laws  1911,  p.  16) 
indicated  that  the  act  provided  for  the  protection  and  safety  of  per- 
sons engaged  in  construction  or  other  work  upon  buildings  and  other 
structures,  or  upon  or  about  electrical  wires,  conductors  or  other  elec- 
trical appliances  carrying  a  dangerous  current  of  electricity,  or  about 
any  machinery  or  in  any  danfferous  occupation,  and  defining  the  lia- 
bility of  employers  for  acts  of  negligence,  or  for  the  injury  or  death 
of  their  employees.  Section  1  provided  that  all  persons  whatsoever 
engaged  in  the  manufacture,  transmission  and  use  of  electricity  should 
see  that  all  material  was  carefully  selected,  inspected  and  tested,  and 
that  in  the  transmission  and  use  of  electricity  of  a  dangerous  voltage 
full  and  complete  insulation  should  be  provided  at  all  points  where 
the  public  or  the  employees  were  liable  to  come  in  contact  with  the 
wires,  and  that  all  persons  having  charge  of  or  responsible  for  any 
work  involving  a  risk  or  danger  to  the  employees  or  the  public  should 
use  every  device,  care  and  precaution  which  it  is  practicable  to  use 
for  the  protection  of  life  and  limb.  Section  4  made  anv  person  within 
the  provisions  of  the  act  liable  for  any  loss  of  life  by  violation 
thereof.  Held,  that  the  act  was  intended  to  safeguard  members  of 
the  public  from  coming  in  contact  with  wires  carrying  a  dangerous 
current,  and  was  not  limited  to  the  protection  of  uie  immediate 
employees  of  electric  companies. 

atatntea— Validity— Title. 

3.  The  provision  of  the  law  protecting  the  general  public  is  not 
foreign  to  nor  disconnected  with  the  subject  embraced  in  the  title. 
The  title  was  sufELcient  to  direct  the  voters'  attention  to  the  measure 
to  be  acted  upon,  was  not  inconsistent  with  the  general  object  and 
purpose  of  the  initiative  and  referendum  amendments  to  the  constitu- 
tion, and  the  statute  is  not  invalid  under  Article  lY,  Section  20,  of 
the  Constitution. 

Statutes— VaUdity— Title. 

4.  To  render  a  portion  of  a  statute  invalid  because  its  provisions 
are  not  embraced  within  the  title,  as  required  by  Article  Iv,  Section 
20,  of  the  Constitution,  the  provisions  must  be  entirely  disconnected 
with  the  subject,  whoUjr  incongruous,  and  consist  of  matter  of  which 
the  title  gives  no  notice,  so  that  the  adoption  of  the  measure  by 
means  of  the  title  would  be  fraudulent. 

*On  duty  of  eleetric  light  company  with  respeet  to  wiring  or  flx- 
turea  installed  in  private  property,  see  notes  in  18  K  B.  A.  (Xf.  8.) 
SaS;  20  K  B.  A.  (N.  8.)  816;  !■.  S.  A.  19160,  670.  Bxpoktb. 
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Ooastitational  Law— VaUditjr  of  Statnte— PresniniitloiL 

5.  The  preBamption  is  always  in  favor  of  the  yalidity  of  the  stat* 
ute,  and  iti  repagnaney  to  the  Constitution  must  dearly  appear. 

Slaetricity— Actioiia  for  Injury— Snfflcioncj  of  Byidonoo— Ownertfiip 
of  Wires. 

6.  In  an  action  for  the  death  of  an  employee  of  a  patron  of  an 
electric  power  company,  when  he  attempted  to  turn  off  the  switch 
in  his  employer's  pumping  plant,  evidence  held  sufficient  to  take  to 
tiie  jury  the  question  whetner  the  power  eompany  owned  and  con- 
trolled the  wires  and  switch. 

Eloctrldtyi— I>ogroe  of  Caro  Baqnirod. 

7.  The  care  demanded  of  electric  companies  must  bo  commensurate 
with  the  danger,  and  where  their  wires  are  carrying  a  dangerous  cur- 
rent, the  law  imposes  upon  them  the  utmost  degree  of  care  in  the 
construction,  inspection  and  repair. 

[As  to  duties  and  liabilities  of  electrical  companies,  see  note 
in  100  Am.  St.  Bop.  616.] 

Bloctilcity— liability  of  Oompaay— Ownorahip  of  SwltdL 

8.  Where  an  electric  power  company  furnishes  the  current  for 
operating  a  pump  owned  oy  an  individual,  and  owns  the  wires  load- 
ing to  the  switch,  which  was  installed  bv  the  company's  predecessors, 
the  company  can  exercise  control  over  the  switch,  even  if  it  does  not 
own  it,  and  is  liable  under  the  employers'  liability  law  if  the  switch 
is  defective. 

Sloctricity— Liability  of  Oompanloo    Installatioii  of  Apparatoa. 

9.  Where  an  electrical  company  undertakes  to  render  service  to 
a  customer,  and  runs  its  wires  into  a  building,  and  installs  its  appara- 
tus therein,  it  must  exercise  a  degree  of  care  commensurate  with  the 
risk  in  protecting  and  insulating  its  wires  and  installing  the  apparatus. 

From  Wallowa :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Bean. 

The  plaintiff,  Ella  Clayton,  as  the  widow  of  W.  S. 
Clayton,  deceased,  brings  this  action  for  damages  un- 
der the  employers  *  liability  law  against  the  defendant, 
to  recover  for  the  death  of  her  husband,  caused  by  an 
electric  shock  which  he  received  while  attempting  to 
turn  off  the  power  furnished  by  the  defendant  to  a 
motor  pump  operated  by  one  Carl  Boe,  by  whom  he 
was  employed.  Without  quoting  the  allegations  of  the 
complaint,  it  may  be  stated  that  on  August  5, 1912,  the 
defendant,  Enterprise  Electric  Company,  a  corpora- 
tion, was  engaged  in  the  manufacture,  transmission 
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and  use  of  electricity  of  a  dangerous  voltage.  At  the 
time  one  Carl  Boe  was  the  owner  of  a  pumping  plant 
on  the  Wallowa  River,  a  short  distance  below  the  town 
of  Enterprise,  and  was  engaged  in  pumping  water 
from  that  river  to  irrigate  certain  lands  situated  above 
the  stream.  The  pumping  plant,  machinery  and  motor 
for  the  same  were  contained  in  a  small  lumber  building 
about  9x18  feet.  Prior  to  the  date  mentioned,  under 
an  arrangement  with  Boe,  the  defendant  had  connected 
its  wires  and  transmission  system,  upon  which  a  dan- 
gerous voltage  of  electricity  was  being  carried,  with 
the  motor  and  machinery  of  this  pumping  plant,  and 
had  placed  thereon  certain  switches  and  other  appara- 
tus. Plaintiff  alleges  that  the  defendant  was  the 
owner  and  controlled  and  operated  the  transmission 
system,  and  the  wires  and  appliances  by  which  the 
currents  of  electricity  were  carried  into  and  connected 
with  the  motor  and  pumping  machinery,  and  was  en- 
gaged in  furnishing  the  pumping  plant  with  electricity, 
conveying  the  same  to  the  motor  by  the  wiring,  switches 
and  apparatus.  Omitting  the  part  of  the  complaint 
not  relied  upon  at  the  trial,  plaintiff  claimed  that  the 
defendant  was  negligent  in  the  following  respects : 

**(1)  That  the  defendant  being  the  owner  of  and 
controlling  and  operating  the  transmission  system  and 
the  wires  and  appliances  by  which  the  electric  cur- 
rents were  carried  into  and  connected  with  the  motor 
in  the  pumping  plant  owned  by  Carl  Boe,  carelessly 
and  negligently  failed  to  cover  and  inclose  the  dan- 
gerous machinery,  switches  and  wiring  by  means  of 
which  said  electricity  was  connected  with  said  motor. 

'*(2)  That  the  defendant,  being  the  owner  of  and 
controlling  and  operating  said  transmission  system 
and  said  wires  and  appliances  by  which  said  electricity 
was  conveyed  from  said  transmission  system  to  said 
motor,  carelessly  and  negligently  failed  thoroughly, 
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effectively    and   perfectly   to   insulate   said   wiring, 
switches  and  apparatus.  •  • 

**(5)  That  the  defendant  carelessly  and  negligently 
used  an  insufficient  and  dangerous  switch,  the  blades 
of  which  were  not  insulated,  and  negligently  failed  to 
use  a  fully  insulated  switch  at  a  point  where  the  pub- 
lic and  the  employees  of  Boe  were  likely  to  come  in 
contact  with  the  same,  though  a  fully  and  completely 
insulated  switch  was  practicable  to  be  used  without 
interfering  with  the  efficiency  of  the  pumping  plant/' 

On  the  day  mentioned,  while  in  the  employ  of  Carl 
Roe,  W.  S.  Clayton,  deceased,  was  required  to  attend 
to  the  operation  of  the  pumping  plant,  turn  off  and  on 
the  electric  power,  set  the  plant  in  operation,  and  stop 
the  same  again  as  required  by  the  business.  In  the 
afternoon  of  that  day  it  became  his  duty  to  turn  off 
the  power,  and  in  order  to  do  so  he  entered  the  build- 
ing and  turned  off  the  electricity  from  the  motor,  by 
opening  the  switch  and  disconnecting  the  wiring  and 
transmission  plant  of  the  defendant  with  the  same. 
While  attempting  this,  by  reason  of  the  negligence 
of  the  defendant,  as  set  forth,  he  received  a  violent 
shock  of  electricity  from  the  wiring,  switches  and  ap- 
paratus of  the  defendant  and  the  high  and  dangerous 
current,  voltage  and  amperage  of  electricity  passed 
through  his  body  killing  him. 

The  answer  of  defendant  denied  the  allegations  of 
negligence  contained  in  the  complaint  and  affirmatively 
set  forth  contributory  negligence  on  the  part  of  Clay- 
ton. It  also  alleged  affirmatively  that  at  the  time  of 
the  accident  the  defendant  was  not  the  owner  of,  did 
not  have  the  right  to,  and  did  not  exercise  any  super- 
vision, control  or  direction  over,  the  interior  of  the 
pumping  plant  or  building,  or  over  any  of  the  machin- 
ery, switches,  apparatus  or  appliances  installed  there- 
in, and  that  it  owed  no  duty  to  plaintiff's  deceased. 
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The  reply  put  in  issue  the  affirmative  matter  of  the 
answer,  except  the  allegation  that  W.  S.  Clayton  was 
not  in  the  employ  of  the  defendant  at  the  time  of  his 
death.  The  cause  was  tried  before  a  jury,  resulting 
in  a  verdict  in  favor  of  plaintiff  for  the  sum  of  $5,000, 
upon  which  judgment  was  enteredi  from  which  judg* 
ment  this  appeal  is  prosecuted  Affibmsd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  8.  Gooley  and  Messrs.  Griffith,  Letter  &  Allen^ 
with  an  oral  argument  by  Mr.  Rufus  A.  Letter. 

For  respondent  there  was  a  brief  with  oral  argu* 
ments  by  Mr.  Daniel  Boyd  and  Mr.  Alfred  8.  Bennett. 

Mr.  Jijsticb  Bean  delivered  the  opinion  of  the  court. 

The  defendant  raises  but  three  points  upon  this  ap- 
peal, and  relies  upon  three  assignments  of  error:  (1) 
Overruling  the  defendant's  demurrer  to  plaintiff's 
complaint;  (2)  denying  plaintiff's  motion  for  a  non- 
suit; (3)  refusing  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant.  These  points  may  be  con- 
sidered together.  The  main  question  involved  is 
presented  as  a  new  one.  It  is  contended  on  the  part 
of  the  defendant:  First,  that  the  employers'  liability 
law  applies  only  to  the  relationship  of  employer  and  em- 
ployee, and  does  not  create  any  right  of  action  in  a 
member  of  the  general  public;  second,  that  the  title 
of  the  act  is  not  broad  enough  to  include  protection 
to  members  of  the  general  public,  and  if  it  is  that  sub- 
ject is  not  expressed  in  the  title;  and  third,  that 
Article  IV  of  Section  20  of  the  state  Constitution  was 
not  complied  with,  and  the  act  to  that  extent  is  not 
constitutional,  within  the  rule  announced  in  8tate  y. 
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Richardson,  48  Or.  309  (85  Pac.  225, 8  L.  B.  A.  (N.  S.) 
362). 

1, 2.  The  title  of  the  employers'  liability  law  (Qten. 
Laws  1911,  p.  16)  is  as  follows: 

**Aii  act  providing  for  the  protection  and  safety  of 
persons  engaged  in  the  construction,  repairing,  altera- 
tion, or  other  work,  upon  buildings,  bridges,  viaducts, 
tanks,  stacks  and  other  structures,  or  engaged  in  any 
work  upon  or  about  electrical  wires,  or  conductors  or 
poles,  or  supports,  or  other  electrical  appliances  or 
contrivances  carrying  a  dangerous  current  of  elec- 
tricity; or  about  any  machinery  or  in  any  dangerous 
occupation,  and  extending  and  defining  the  liability 
of  employers  in  any  or  all  acts  of  negligence,  or  for 
injury  or  death  of  their  employees,  and  defining  who 
are  the  agents  of  the  employer,  and  declaring  what 
shall  not  be  a  defense  in  actions  by  employees  against 
employers,  and  prescribing  a  penalty  for  a  violation 
of  the  law.'* 

That  part  of  the  act  necessary  to  here  note  reads 
thus: 

Section  1:  **A11  owners,  contractors,  subcontractors, 
corporations  or  persons  whatsoever  engaged  •  •  in 
the  manufacture,  transmission  and  use  of  electricity, 
or  in  the  manufacture  or  use  of  any  dangerous  appli- 
ance or  substance,  shall  see  that  all  metal,  wood,  rope, 
glass,  rubber,  gutta  percha,  or  other  material  what- 
ever, shall  be  carefully  selected  and  inspected  and 
tested  so  as  to  detect  any  defects,  •  •  And  in  the 
transmission  and  use  of  electricity  of  a  dangerous 
voltage  full  and  complete  insulation  shall  be  provided 
at  all  points  where  the  public  or  the  employees  of 
the  owner,  contractor  or  subcontractor  transmitting 
or  using  said  electricity  are  liable  to  come  in  contact 
with  the  wire,  *  *  and  generally  all  owners,  contract- 
ors or  subcontractors,  and  other  persons  having 
charge  of,  or  responsible  for  any  work  involving  a  risk 
or  danger  to  the  employees  or  the  public,  shall  use 
every  device,  care  and  precaution  which  it  is  practica- 


Beo.  1916.]     Clayton  v.  Enterpbisb  Elbotrio  Co.         155 

ble  to  use  for  the  protection  and  safety  of  life  and 
limb.  •  •  ^' 

Section  4:  "If  there  shall  be  any  loss  of  life  by 
reason  of  the  neglects  or  failures  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor,  or 
subcontractor,  or  any  person  liable  under  the  provi- 
sions of  this  act,  the  widow  of  the  person  so  killed, 
his  lineal  heirs  or  adopted  children, ' '  etc.,  ^  ^  shall  have 
a  right  of  action  witihout  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded." 

From  the  language  of  the  statute,  which  makes  three 
special  references  to  the  safety  of  the  general  public, 
or  the  public,  it  seems  there  can  be  no  doubt  but  that 
the  provisions  of  the  law  are  intended  to  safeguard 
members  of  the  public  from  injury  by  coming  in  con- 
tact with  wires  or  appliances  owned  and  controlled 
by  an  electric  company  and  used  in  the  transmission 
and  application  of  electricity  of  a  dangerous  voltage. 
It  is  a  cardinal  principle  of  statutory  construction 
that,  where  the  language  of  the  lawmakers  is  plain 
and  its  intent  clear,  such  meaning  shall  be  given  effect. 
That  the  provisions  of  the  employers'  liability  law 
are  more  frequently  applied  to  affairs  between  em- 
ployer and  employee  does  not  lessen  its  force,  so  far 
as  applicable,  in  prescribing  a  rule  of  conduct  for  those 
engaged  in  dealing  with  such  a  dangerous  and  subtle 
element  as  electricity,  in  order  to  increase  the  safety 
of  those  who  in  the  performance  of  their  duty  are 
liable  to  come  in  contact  with  the  agencies  employed 
in  generating  and  conveying  such  current,  even  though 
such  persons  may  not  be  in  the  immediate  employ  of 
such  manufacturer  or  person  conveying  electricity. 

The  act  first  enjoins  upon  the  owner,  corporation  or 
person  engaged  in  the  manufacture,  transmission  and 
use  of  electricity  the  duty  of  seeing  that  all  material 
shall  be  carefully  selected,  inspected  and  tested  so  as 
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to  detect  any  defects;  second,  it  commands  that,  in 
the  transmission  and  nse  of  electricity  of  a  dangerons 
voltage,  full  and  complete  insulation  shall  be  provided 
at  all  points  where  the  public  or  the  employees  of 
the  owner,  etc.,  are  liable  to  come  in  contact  with  the 
wire;  and,  third,  generally,  as  though  to  leave  no 
doubt  or  room  for  escape,  the  law  requires  that  such 
owner  or  person  in  any  work  involving  a  risk  or  dan- 
ger to  employees  or  the  public  shall  use  every  de- 
vice, care  and  precaution  which  it  is  practicable  to  use 
for  the  protection  and  safety  of  life  and  limb,  limited 
only  by  the  necessity  for  preserving  the  efficiency  of 
the  structure,  machinery  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliances  or  devices.  It 
is  not  necessary  to  decide  under  which  of  the  three 
classes  referred  to  the  facts  in  the  case  shall  be  classed* 
The  first  and  last  seem  to  be  particularly  applicable. 
The  general  clause  appears  to  be  intended  to  cover 
all  cases  relating  to  the  care  reqtiired  in  the  control 
of  electricity,  not  coming  within  the  specifications  of 
the  second  class.  The  title  of  the  act  plainly  shows 
the  purpose,  more  fully  set  forth  in  the  body  of  the 
act,  to  protect  all  persons  working  around  high  vol- 
tage wires,  without  regard  to  whether  they  are  em- 
ployees of  the  electric  company  or  not  The  enact- 
ment is  for  the  protection  of  life  and  limb,  and  should 
be  given  a  fair  and  liberal  construction  in  the  interest 
of  public  safety  and  protection  of  human  life:  Blair 
V.  Western  Cedar  Co.,  75  Or.  281  (146  Pac.  480). 

3, 4.  The  next  question  is :  Is  the  act  repugnant  to 
our  Constitution  in  so  far  as  it  applies  to  any  other 
than  the  relationship  of  employer  and  employee  T 
In  order  to  render  a  portion  of  a  statute  invalid  for 
the  reason  that  its  provisions  are  not  embraced  within 
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the  title  of  the  act  in  ooiif  ormity  with  Article  IV,  Se<y- 
tion  20,  of  the  Constitution,  such  provisions  must  be 
entirely  disconnected  with  the  subject  as  embraced 
in  the  title,  wholly  incongruous,  and  consist  of  matter 
of  which  the  title  gives  no  notice,  so  that  the  adoption 
of  such  measure  by  means  of  the  titie  would  be  fraudu- 
lent. 

5.  The  presumption  is  always  in  favor  of  the  valid- 
ity of  a  statute,  and  its  repugnancy  to  the  Constitution 
must  clearly  appear.  If  the  matter  is  reasonably  con- 
nected with  and  germane  to  the  title  imder  our  Con- 
stitution requiring  an  act  to  embrace  but  one  subject 
and  matters  connected  therewith,  which  subject  must 
be  embraced  in  the  title,  the  law  will  be  upheld :  State 
V.  Shaw,  22  Or.  287  (29  Pac  1028) ;  Clemmensen  v. 
Peterson,  35  Or.  47  (56  Pac  1015) ;  Pacific  Elev.  Go. 
v.  Portland,  65  Or.  349  (133  Pac.  72,  46  L.  B.  A. 
(N.  S.)  363).  The  employers*  liability  law  was  pro- 
posed by  initiative  petition  and  adopted  by  tiie  elec- 
tors of  the  state.  If  it  be  assumed  that  the  same 
rule  would  apply  to  it  as  to  a  legislative  enactment, 
we  think  the  title  of  the  act  is  broad  enough  to  include 
the  protection  of  all  persons  who  are  from  necessity 
liable  to  come  in  contact  with  the  electric  wires 
charged  with  a  dangerous  voltage  of  electricity.  It 
cannot  be  held  that  the  part  of  the  law  to  which  ref- 
erence has  been  made  is  foreign  to  or  disconnected 
with  the  subject  embraced  in  the  title.  The  title  to 
the  act  was  sufficient  to  direct  the  voters'  attention 
to  the  measure  to  be  acted  upon  and  was  not  incon- 
sistent with  the  general  object  and  purpose  of  the  in- 
itiative and  referendum  amendment  to  the  Constitu- 
tion. No  fraud  was  perpetrated  upon  the  voters  by 
virtue  thereof:  State  v.  Langworthy,  55  Or.  309  (104 
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Pac  424,  106  Pac.  336).  The  enactment  is  not  inimi- 
cal to  the  Constitntiony  and  is  valid. 

6.  It  is  argued  by  the  learned  counsel  for  the  defend- 
ant that  the  apparatus  complained  of  in  the  present 
case  was  under  the  control  of  Boe;  and  an  electrio 
power  company  furnishing  current  is  not  bound  to  ex- 
amine nor  inspect  fixtures  or  appliances  used  by  its 
customers  and  under  their  supervision.  The  evidence 
introduced  tended  to  show  substantially  the  following 
facts : 

The  defendant,  a  public  service  corporation,  was 
engaged  in  generating  electricity  and  furnishing  it  to 
the  public,  either  to  houses  and  places  of  business,  or 
on  the  streets  as  there  might  be  a  demand.  Carl  Boe^ 
the  employer  of  the  decedent,  was  engaged  in  oper- 
ating a  pumping  plant  on  the  banks  of  the  Wallowa 
Biver  by  which  water  was  pumped  to  the  hill.  The 
power  for  the  plant  was  furnished  by  the  defendant 
company.  When  Boe  got  his  motor  installed  and 
lined  up,  he  notified  the  electric  company,  which  was 
then  owned  by  a  partnership  consisting  of  Mr.  Forsyth 
and  Mr.  Haas.  The  latter  leased  his  interest  in  the 
plant  to  Forsyth,  who  was  the  sole  manager  of  the 
concern,  and  who  proceeded  to  connect  up  the  line 
with  the  pumping  plant.  He  wired  about  150  feet 
from  the  main  line  to  the  building  in  which  the  pump 
was  situated.  He  put  in  the  wires  connected  with  the 
switch,  which  was  located  just  inside  of  the  building, 
and  also  installed  the  switch  itself  and  the  wire  ex- 
tending from  it  to  the  motor.  The  evidence  as  to 
who  actually  owned  and  controlled  the  switch  is  con- 
flicting. It  was  picked  up  and  put  together  from  two 
old  switches.  Neither  party  seems  willing  to  claim 
the  ownership.  Before  the  installation  thereof  the 
wire  and  the  switch  had  been  owned  by  the  electric 
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company.  At  the  time  Boe  was  altogether  ignorant 
of  electricity  and  the  company  knew  that  fact.  There 
was  no  transformer  or  meter  nsed,  and  the  fnll  cur- 
rent generated  hy  the  electric  company  for  the  pur- 
pose of  furnishing  the  City  of  Enterprise  with  elec- 
tricity and  power  was  intended  to  pass  over  the  line 
and  through  the  motor.  The  pump  was  not  supposed 
to  run  in  the  evening^  however,  when  all  the  lights  of 
the  city  were  on.  The  usual  voltage  on  the  line  was 
2,300  volts,  which  was  a  high  and  dangerous  current^ 
necessarily  fatal  to  any  human  life  subjected  to  it. 

The  system  used  by  the  electric  company  was  a 
three-wire  or  three-phase  currenti  and  the  switch 
placed  in  the  building  was  not  an  oil  switch  nor  in- 
sulated in  any  way.  It  was  a  jack-knife  switch,  hav- 
ing blades  about  fifteen  inches  long  and  about  nine 
or  ten  inches  across,  and  which  were  entirely  bare 
and  uninsulated.  When  the  switch  was  turned  on 
or  off,  one  coming  in  contact  therewith — ^that  is,  with 
that  portion  next  to  the  wire  extending  toward  the 
main  line — ^would  receive  a  shock.  While  these 
switches  were  appropriate  for  a  low  current,  where 
there  was  no  danger  to  life  or  limb,  they  were  not 
suitable  for  such  voltage  as  was  carried  over  the  wires 
in  question.  They  were  exceedingly  dangerous  if 
anyone  came  in  contract  with  them.  When  the  switch 
was  opened  and  closed,  fire  would  frequently  flash 
for  a  distance  of  three  or  four  inches  from  the  switch. 
An  oil  switch,  such  as  is  usually  used  on  high-voltage 
wires,  would  have  entirely  insulated  the  wire  and  the 
current,  and  would  have  been  much  safer  for  the 
operator.  On  account  of  the  danger  a  stick  about 
three  or  four  feet  long  had  been  prepared  to  hook  over 
the  handle  of  the  switch  and  pull  it  open  and  shut. 
Clayton  was  entirely  ignorant  in  relation  to  electricity. 
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He  had  turned  fhe  current  off  and  on  only  a  few  times 
prior  to  the  occurrence  cansing  his  death.  On  that  date 
he  went  down  late  in  the  evening  to  shnt  off  the  motor. 
The  building  in  which  it  was  contained  was  situated 
at  the  front  of  a  steep  hill  partly  surrounded  by  brush 
and  trees.  There  were  no  windows  in  the  building 
and  the  only  means  of  light  was  the  door  in  front. 
In  some  way  the  decedent  attempted  to  disconnect  the 
wire  carrying  the  current  to  the  motor,  and  got  against 
the  uninsulated  blades  of  the  switch,  and  the  whole 
current  passed  through  his  body,  causing  instant  death. 
It  was  apparent,  from  the  bums  on  his  hand  and  on 
his  leg,  that  he  got  against  the  uninsulated  appliance. 
It  is  claimed  by  plaintiff,  and  the  jury  must  have 
so  found,  that  defendant  owned  and  controlled  the 
current  of  electricity  and  transmitted  it  to  the  motor 
operated  by  Boe ;  that  it  also  controlled  and  owned  the 
wiring  and  switch  carrying  the  current  to  the  motor, 
at  least  as  far  as  to  the  switch.  The  evidence  tended 
to  show  that  as  a  general  rule  an  electric  company 
owns  and  controls  the  line  of  wires  to  the  meter  where 
there  is  one,  and  where  there  is  none  to  the  switch 
or  fuse  blocks,  which  are  usually  combined,  and  that 
the  pumping  plant  was  located  upon  the  land  with  the 
consent  of  Mr.  Forsyth,  the  manager  of  the  electrio 
plant.  The  trial  court  submitted  to  the  jury  the  dis- 
puted  questions  of  fact  relating  to  the  switch  and  ap- 
pliances by  instructions  of  the  import  of  the  following 
<^arge : 

'^If  you  find  from  the  evidence  that  the  defendant 
did  not  have  the  right  to,  and  did  not,  exercise  any 
supervision,  dominion,  control  or  direction  over  the 
appliances,  apparatus  or  switches  in  said  pumping 
plant,  but  that  the  right  to  exercise  such  supervision, 
dominion,  control  and  direction  was  vested  in  the 
owners  of  the  pumping  plant,  or  persons  ol^r  than 
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the  def endanty  then  I  instruct  yon  that  the  defendant 
would  not  be  liable  for  any  accident  caused  by  the  con- 
dition of  any  such  apparatus,  switches,  or  appliances." 

7.  The  care  demanded  of  electric  companies  must 
be  commensurate  with  the  danger,  and  where  their 
wires  are  carrying  a  high  and  dangerous  current  of 
electricity,  the  law  imposes  upon  the  company  the  ut- 
most degree  of  care  in  the  construction,  inspection 
and  repair,  so  as  to  keep  them  in  a  safe  condition  at 
places  where  persons  are  liable  to  come  in  contact  with 
them:  Perham  v.  Portland  E.  Co.,  33  Or.  451  (53  Pac 
14, 24,  72  Am.  St.  Rep.  730,  40  L.  R.  A.  799) ;  Oentzkow 
V.  Portland  Ry.  Co.,  54  Or.  120  (102  Pac.  614, 135  Am. 
St.  Rep.  821) ;  WhUe  v.  Elec.  Co.,  75  Wash.  139  (134 
Pac.  807);  McLaughlin  v.  Light  Co.,  100  Ky.  173 
(37  S.  W.  855,  34  L.  R.  A.  812) ;  Commonwealth  Elec. 
Co.  V.  MelvUle,  210  HI.  70  (70  N.  E.  1052, 1055)  The 
question  as  to  whether  the  defendant  company  owned 
and  controlled  the  wires  and  switch  at  the  point  where 
the  injury  occurred,  and  whether  or  not  it  at  the  time 
transmitted  electricity  over  the  same  to  the  motor, 
were  questions  for  the  jury :  Taffe  v.  Oregon  Ry.  dk  N. 
Co.,  60  Or.  177  (117  Pac.  989). 

8.  About  the  question  of  control,  let  us  suppose 
that  an  irrigation  company  was  owning  and  operating 
a  water  ditch,  and  furnishing  water  to  users  for  the 
purpose  of  irrigating  lands ,  would  it  be  said  that  such 
company  could  deliver  its  water  and  perform  its  duty 
by  allowing  the  same  to  flow  in  its  canal  and  out  into 
the  lateral  ditch  of  a  water  user,  without  any  gate 
or  other  contrivance  to  control  the  outflow?  Or  would 
such  a  company  be  required,  even  in  the  absence  of 
a  statute  specifically  directing  the  same,  to  establish 
a  gate  or  means  of  controlling  the  discharge  of  the 
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water  from  its  ditch,  so  as  to  keep  the  quantity  within 
a  limit  that  would  not  ordinarily  cause  damage  t 
Would  not  such  a  company  be  responsible  for  the 
management  and  control  of  such  water  until  the  same 
was  delivered  out  through  its  gate  onto  the  land  of 
the  owner?  Could  such  an  irrigation  company  say  it 
was  the  duty  of  the  user  to  supply  the  gate?  In  the 
present  case  the  switch  in  question  served  a  purpose 
similar  to  such  a  headgate,  and  it  seems  to  us  to  mark 
the  line  of  control  and  responsibility  of  the  furnish- 
ing company.  Indeed,  it  is  stated  in  the  brief  of 
the  learned  counsel  for  the  company  that  the  defend- 
ant's control  over  the  current  ceased  at  the  switch, 
contending,  however,  that  the  switch  was  no  part  of 
the  transmission  system.  On  the  other  hand,  plain- 
tiff asserts  that  it  would  be  a  mighty  technical  holding, 
if  the  defendant  so  owned  the  wire  to  the  switch,  to 
hold  that  it  was  not  liable  for  the  switch  itself,  which 
was  directly  connected  with  and  part  of  the  wire, 
which  left  the  wire  practically  uninsulated  at  that 
end.  It  is  contended  upon  the  part  of  plaintiff  that, 
if  the  jury  should  have  found  that  the  electricity  was 
delivered  at  the  switch,  it  would  be  a  case  of  joint 
control,  where  either  party  would  be  responsible  for 
injuries  occurring  at  that  point,  and  would  be  similar 
to  two  railroads  having  a  joint  depot  at  the  junction, 
where  both  are  or  either  is  responsible  for  any  de- 
fective condition  of  the  surroundings:  Louisville  etc. 
By.  Co.  V.  Lucasy  119  Ind.  583  (21  N.  E.  968,  6  L.  E.  A. 
193) ;  Lucas  v.  Pennsylvania  B.  B.  Co.,  120  Ind.  205 
(21  N.  E.  972, 16  Am.  St.  Rep.  323) ;  HarriU  v.  South 
Carolina  etc.  B.  B.  Co.,  135  N.  C.  601  (47  S.  E.  730) ; 
Bobinson  v.  Chicago  etc.  B.  B.  Co.,  135  Mich.  254  (97 
N.  W.  689) ;  Wabash  etc.  By.  Co.  v.  Wolff,  13  III  App. 
437;  Hermum  v.  Great  Northern  By.  Co.,  27  Wash. 
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472  (68  Pac  82,  57  L.  R  A.  390) ;  Seymour  v.  Railway 
Co.,  3  Biss.  43  (21  Fed.  Cas.  1113) ;  Watson  v.  Railway 
Co.,  92  Ala.  320  (8  South.  770) ;  Lomsville  etc.  Ry.  Co., 
V.  Treachoay,  142  Ind.  475  (40  N.  E.  807,  41  N.  E.  794). 
9.  It  may  be  explanatory  to  state  the  general  rule 
beyond  the  point  of  delivery  or  switch,  which  we  find 
in  1  Joyce,  Electrical  Law,  Section  445b,  as  follows : 

**  Though  an  electrical  company  is  not  an  insurer, 
yet  where  it  undertakes  to  render  service  to  a  customer, 
and  for  this  purpose  runs  its  wires  into  a  building  and 
installs  its  apparatus  therein,  it  is  under  the  obUga- 
tion,  both  in  doing  this  and  in  maintaining  the  wires 
and  apparatus,  to  exercise  a  degree  of  care  which  is 
commensurate  with  the  risks  involved,  having  in  view 
such  injury  as  may  result  either  from  improperly  pro- 
tecting or  insulating  its  wires  or  from  improperly  in- 
stalling the  apparatas.  And  this  obligation  cannot  be 
avoided  by  the  company  by  hiring  someone  else  to  do 
the  work  required.'* 

The  company  was  not  required  to  connect  its  line 
of  wires  with  an  improper  switch  or  other  device,  nor 
to  maintain  the  same  without  proper  connections: 
First  Nat.  Bank  v.  Pacific  Tel.  d  Tel.  Co.,  81  Or.  307 
(159  Pac  561).  There  were  two  ways  for  such  in- 
stallation: (1)  For  the  company  to  furnish  every- 
thing reasonably  necessary  and  charge  Boe  therefor; 
or  (2)  to  require  Boe  to  procure  the  needed  appli- 
ances at  his  own  expense,  which  amounts  to  the  same 
thing.  The  company  is  a  public  service  corporation, 
and  is  entitled  to  compensation  for  whatever  it  does. 
The  ownership  of  the  appliance  is  not  the  controlling 
element.  It  cannot  be  supposed  that  an  electric  com- 
pany would  permit  an  independent  person  or  concern 
to  connect  its  wires  with  a  motor  like  Boe's.  Neither 
did  this  company  delegate  that  duty  to  another,  when 
the  motor  was  installed  and  the  connection  made 
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for  furnishing  the  power  for  pumping.  There  was 
nothing  to  prevent  the  defendant  from  supervising 
and  controlling  the  switch  and  apparatus  in  the  power- 
house. The  case  differs  somewhat  from  that  where 
an  electric  current  to  the  amount  needed,  and  not  of 
sufficient  voltage  to  be  dangerous,  is  furnished  for 
lighting  a  building.  The  case  of  Dygert  v.  City  of 
Eugene,  72  Or.  1  (143  Pac.  643),  is  somewhat  anal- 
ogous. In  that  case  the  city  and  the  electric  com- 
pany were  successfully  sued  together  for  an  injury 
caused  by  the  hanging  and  maintaining  of  the  city's 
wires  too  close  to  the  heavily  charged  wires  of  the 
power  company,  by  which  the  wires  of  the  latter  were 
overcharged,  to  the  injury  of  the  plaintiff,  who  was 
a  customer  of  the  power  company. 

Remarks  which  apply  with  much  force  to  the  case 
in  hand  were  made  by  that  eminent  jurist,  Presiding 
Justice  BissEiiL,  in  the  case  of  National  Fire  etc.  Co. 
V.  Denver  Consolidated  Electric  Co.,  16  Colo.  App. 
86  (63  Pac.  949),  cited  by  defendant  In  rejecting  the 
contention  that  the  electric  company  was  liable  for  the 
imperfect  and  uninsulated  condition  of  wires  in  a 
building  to  which  it  supplied  electricity,  although  the 
company  did  not  do  the  work  of  construction  of  the 
inside  wires,  he  said : 

^^It  is  a  matter  of  common  knowledge,  and  in  fact 
of  universal  knowledge,  that  an  electric  current  is  dan- 
gerous and  must  be  discreetly  and  prudently  handled 
in  order  to^  avoid  danger  either  to  life  or  to  property. 
We  are  quite  ready  to  concede  that,  when  an  etectric 
light  company  undertakes  to  supply  a  dangerous  cur- 
rent to  a  dwelling-house  or  to  a  building,  they  are 
bound  to  see  that  the  wires  they  put  in  and  the  con- 
nections they  make  are  properly  insulated  and  pro- 
tected, so  tiiat  no  harm  will  come  to  the  property. 
Where,  however,  they  are  only  employed  to  deliver  the 
current  by  connection  with  wiring  already  made  by 
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the  individual  who  owns  the  property,  it  seems  to  us 
that  their  responsibility  ends  when  the  connection  is 
properly  made  under  proper  conditions  and  they  de- 
liver the  current  in  a  manner  which  will  protect  both 
life  and  property," 

In  the  case  at  bar  the  connection  between  the  elec- 
tric wire  of  the  defendant  company  which  was  indis- 
putably placed,  owned  and  controlled  by  it,  and  the 
wire  inside  the  pump-house  leading  to  the  motor,  the 
control  of  which  is  in  dispute,  was  made  by  means 
of  a  switch  which  was  in  a  dangerous  condition  and 
the  immediate  cause  of  the  injury.  This  connection, 
gate  or  switch  was  not  beyond  the  border  line  of  the 
responsibility  or  control  of  the  electric  company. 
Whatever  may  be  said  about  the  control  or  liability 
for  the  management  of  the  electric  energy  on  the 
motor  side  of  the  connection  or  switch,  or  whoever 
may  have  borne  the  expense  of  the  wiring  next  to  the 
motor,  or  the  installation  of  the  delivering  appliances 
or  switch,  under  the  statute  of  this  state  it  was  the 
duty  of  the  electric  company  installing  the  switch  and 
making  the  connection  for  power  purposes  to  use 
every  device,  care  and  precaution  which  it  was  prac- 
ticable to  use  for  the  protection  and  safety  of  life  and 
limb  in  the  transmission  of  this  subtle  and  danger- 
ous element.  This  duty  is  clearly  enjoined  upon  it 
by  the  Employers*  Liability  Act,  and  cannot  be  evaded 
or  lessened  by  showing  that  a  few  years  ago,  when 
the  contrivance  was  installed,  the  consumer  contrib- 
uted the  cost  thereof,  and  in  order  to  render  the  bur- 
den light,  an  old,  dangerous,  uninsulated  and  unpro- 
tected contrivance  was  permitted  by  the  predecessor 
of  the  defendant  company  to  be  used  as  a  switch.  The 
evidence  tends  to  show — ^in  fact,  it  is  practically  be- 
yond controversy — that  the  defendant  company,  in 
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the  transmission  of  the  electric  power  to  be  used  in 
the  pmnping  station  and  for  other  purposes  beyond 
that  place,  which  was  of  a  dangerous  voltage,  failed 
and  neglected  to  make  use  of  an  appliance  such  as  a 
switch  or  device  with  full  and  complete  insulation  or 
protection,  or  to  use  a  transformer,  so  as  to  make 
the  same  as  safe  as  practicable  in  order  to  protect 
the  lives  and  limbs  of  those  who  would  necessarily 
be  in  dose  proximity  to  the  same  and  were  liable  to 
come  in  contact  therewith,  especially  the  operator  of 
the  motor  of  the  patron  of  the  company. 

There  was  no  error  in  overruling  the  demurrer  to 
plaintiff's  complaint.  Under  the  facts  in  the  case  the 
jury  was  warranted  in  finding  a  verdict  against  de- 
fendant, and  there  was  no  error  in  denying  the  de- 
fendant's motion  for  a  nonsuit,  or  in  overruling  its 
motion  for  a  directed  verdict. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affibmbd. 


lAxgaed  October  31,  modified  DecembeT  12,  lM6i» 

OLIVEE  V.  CEANE. 

(161  Pae.  25^) 

Attomosr  and  Olient— Action  for  Fees— Angwor— Ocmtlngoiit  Fee  Oon- 
traci. 

1.  In  an  action  for  attorney's  fees,  where  the  complaint  alleged 
that  the  fees  were  in  part  agreed  upon  and  asked  for  a  reasonable 
value  of  the  balance,  an  answer  generally  denying  allegations  of  the 
complaint  "except  as  hereinafter  alleged/'  and  then  alleging  that  the 
services  were  rendered  on  a  contingent  fee  and  no  damages  were  re- 
covered, was  sufficient  to  raise  the  issue  that  plaintiff  was  employed 
on  a  contingent  fee  contract. 

[As  to  right  of  attorney  to  recover  eompeniation.  see  note  in 
127  Am.  M.  Bey.  841.] 
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Appeal  and  Error— Dlsposltloii  of  th*  Oaae— Incroatfiig  Jodgmont^ 
T7iidiq;»ated  Eyldenoi. 

2.  In  an  action  for  attorney's  feet,  where  the  evidence  as  to  part 
of  the  employment  and  the  reasonable  yalne  of  the  services  rendered 
thereunder  was  undisputed,  but  the  jury  returned  a  verdict  only  for 
the  amount  actually  expended  by  the  attorney,  the  Supreme  Court 
will  add  to  the  judgment  the  uneontroverted  value  of  the  servioes 
aot  contested. 

From  Union :  John  W.  Knowi4B8,  Judge. 

In  Banc.    Statement  Pbb  Cubiaic. 

This  is  an  action  by  Turner  Oliver  against  Susan 
Crane,  Lonzo  Crane  and  Christopher  Crane. 

Testimony  on  behalf  of  the  defendants  in  relation 
to  the  contract  involved  in  the  first  cause  of  action  was 
given  as  follows: 

^^He  was  employed  to  fight  the  company.  I  asked 
him  how  much  percentage  he  wanted,  and  he  said  $10 
on  the  $100  for  the  first  $500,  and  after  that  $25— what 
he  got.  It  was  to  come  out  of  what  he  got  out  of  it, 
if  we  sold  it  to  the  company.** 

This  was  an  action  to  recover  the  value  of  legal  ser- 
vices rendered  by  plaintiff  to  defendants.  The  first 
cause  of  action  alleged  that  in  November,  1908,  defend- 
ants became  jointly  indebted  to  Bamsey  &  Oliver  in 
the  sum  of  $316.67  for  services  rendered  as  attorneys 
in  defending  an  action  brought  against  defendants  by 
the  Oregon  Bailroad  &  Navigation  Company;  that 
thereafter  defendants  employed  said  firm  to  try  said 
action  in  the  Supreme  Court  of  the  State  of  Oregon 
on  appeal,  agreeing  to  pay  a  reasonable  compensation 
therefor  and  to  repay  any  moneys  they  should  advance 
on  said  appeal ;  that  said  firm  did  try  the  action  in  the 
Supreme  Court;  that  their  services  were  reasonably 
worth  $250,  and  that  they  advanced  a  filing  fee  of  $10 
and  $32  for  printing  briefs,  no  part  of  which  has  been 
repaid,  except  the  sum  of  $40;  that  the  case  was  sent 
back  to  the  Circuit  Court  for  retrial,  and  was  after- 
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ward  dismissed  by  the  plaintiff,  Oregon  Railroad  & 
Navigation  Company,  and  that  there  is  now  due  and 
owing  from  said  defendants  for  said  services  the  snm 
of  $568.67;  that  Ramsey  has  assigned  his  interest  to 
plaintiff.  For  a  second  canse  of  action  it  was  alleged 
that  in  October,  1909,  the  defendants  employed  plain* 
tiff  to  bring  any  necessary  action  or  actions  to  enforce 
their  rights  against  the  Oregon  Railroad  &  Navigation 
Company  in  certain  real  estate  owned  by  defendants  in 
La  Grande,  Oregon,  which  the  said  company  had  seized 
and  appropriated  to  their  own  nse,  and  to  defend  any 
action  that  might  be  brought  against  defendants  con- 
cerning said  lands  by  said  company,  and  agreed  to 
pay  him  a  reasonable  compensation  for  his  services; 
that  pursuant  to  this  agreement  plaintiff  commenced 
an  action  in  ejectment  against  said  company,  which 
was  tried  out  in  the  Circuit  Court,  and  that  the  reason- 
able value  of  plaintiff's  services  in  said  court  was  $500, 
and  that  plaintiff  advanced  costs  for  trial  and  re- 
porter's fees  amounting  to  $16.50;  that  said  action 
was  appealed  to  the  Supreme  Court  by  both  parties, 
and  that  plaintiff's  services  in  trying  the  case  in  the 
Supreme  Court  were  worth  $154.80,  which  defendants 
undertook  and  promised  to  pay ;  that  there  is  due  in  said 
behalf  $1,171.30.  For  a  third  cause  of  action  plaintiff 
alleges  that  in  December,  1910,  the  defendants  em- 
ployed him  to  commence  an  action  of  ejectment  in  the 
Circuit  Court  against  the  City  of  La  Grande  in  respect 
to  lands  owned  by  them,  and  agreed  to  pay  him  what 
his  services  should  be  reasonably  worth;  that  said 
action  is  still  pending,  and  that  $100  is  a  reasonable 
compensation  for  said  services.  Defendants  answered 
the  first  cause  by  a  general  denial  **  except  as  herein- 
after alleged,"  and  by  what  is  termed  a  further  and 
separate  answer  they  allege : 
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'^That  they  are  not  indebted  in  any  sum  of  money 
whatever  to  Ramsey  &  Oliver,  or  to  the  plaintiff,  for 
that  the  litigation  mentioned  in  the  first  cause  of  action 
was  to  be  conducted  by  said  Bamsey  &  Oliver  on  a  con- 
tingent fee,  whereby  they  were  to  have  one  third  of 
the  damage  recovered,  and  were  to  pay  the  costs  of 
said  litigation  themselves,  and  hold  tibe  defendants 
harmless  therefrom ;  that  no  damages  were  recovered, 
and  defendants  allege  that  they  do  not  owe  Bamsey  & 
Oliver  or  l^e  plaintiff  anything  for  said  or  any  ser- 
vices.'* 

There  was  a  like  general  denial  of  the  second  cause 
of  action,  and  an  affirmative  allegation  in  respect 
thereto  as  follows : 

**That  with  respect  to  the  litigation  referred  to  in 
defendant's  second,  further  and  separate  answer  and 
defense  the  defendants  entered  into  an  agreement  with 
the  plaintiff  whereby  he  was  to  furnish  the  legal  ser- 
vices in  connection  with  said  litigation  on  a  contingent 
fee  of  one  third  of  the  damages  recovered;  that  the 
defendants  recovered  in  said  action  the  sum  of  $1  dam- 
ages, whereby  they  owe  the  plaintiff  one  third  of  said 
amount,  and  no  more. ' ' 

As  to  the  third  cause  of  action  there  was  a  general 
denial  coupled  with  the  words  **  except  as  hereinafter 
alleged,'*  but  nothing  is  affirmatively  pleaded  in  the 
answer.  Motions  to  strike  out  each  separate  answer 
were  interposed  and  overruled,  as  were  demurrers  to 
each  of  the  defenses ;  and,  a  reply  having  been  filed,  the 
case  went  to  trial,  and  the  plaintiff  had  a  verdict  and 
judgment  for  $223.63,  from  which  he  appeals. 

MODIFIBO. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver  and  Mr,  Joel  H.  Richardson,  with 
an  oral  argument  by  Mr.  Oliver,  in  pro.  per. 
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For  respondent  there  was  no  appearance  except  a 
brief  submitted  over  the  names  of  Mr.  Charles  E.  Finn 
and  Messrs.  Crawford  S  EaHn^ 

Opinion  Pbb  Cubiam.  ^ 

1.  Taken  as  a  whole,  the  denials  to  the  first  two 
canses  of  action  are  sufficient  to  raise  the  issues  to 
which  the  defendants '  testimony  was  directed.  Objec- 
tion was  made  to  the  admission  of  certain  letters  of 
plaintiff  to  the  defendants,  but  we  are  of  the  opinion 
that  they  had  at  least  a  remote  bearing  upon  the  issues 
tried  and  were  admissible. 

2.  As  to  the  third  cause  of  action  the  testimony  of 
plaintiff  indicated  that  plaintiff  was  employed  as 
alleged,  and  that  the  services  were  worth  the  sum  of 
$100,  and  this  testimony  was  uncontroverted.  The 
court  should  have  directed  the  jury  to  include  this 
amount  in  any  verdict  which  they  might  render.  It 
is  apparent  that  the  jury  returned  a  verdict  for  plain- 
tiff only  for  the  amounts  of  money  actually  expended 
by  him  on  behalf  of  the  defendants,  and  we  will  add 
thereto  the  sum  of  $100  for  services  in  the  case  against 
the  City  of  La  Grande  and  affirm  the  judgment  as  so 
amended.  The  plaintiff  will  have  judgment  here  for 
the  sum  of  $323.63,  and  his  costs  and  disbursements 
in  this  court  and  in  the  Circuit  Court        Modifibo. 
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Argued  Oetobar  81,  affirmed  December  12,  1916. 

BEST  V.  PAEKES,  Jubtiob  of  thb  Pbacb, 

(161  Pae.  255.) 

Mandamiui— flabjects  of  Belief— ^ffuoige  of  Yenne. 

1.  Section  2432,  L.  O.  L.,  proyiding  that  the  juttice  of  the  peace 
may  change  the  place  of  trial  when  it  appears  from  the  affidavit  of  a 
party  that  the  justice  is  so  prejudiced  against  the  party  making  the 
motion  that  he  cannot  expect  an  impartial  trial  before  such  justice, 
does  not  require  a  justice  of  the-  peace  to  grant  a  change  of  yenue 
upon  the  mere  assertion  of  the  partr  that  the  justice  is  prejudiced, 
and  therefore  an  alternative  writ  ox  mandamuB  to  compel  a  justice 
of  the  peace  to  grant  a  change  of  venue,  which  contains  no  showing 
as  to  prejudice,  except  the  conclusion  of  the  party  applying  for  the 
change,  must  be  quashed  under  Section  618,  L.  O.  L.,  authorizing 
fnandamu8  to  require  action  by  an  inferior  court  in  the  discharge  of 
its  functions,  but  not  to  control  judicial  discretion. 

[As   to   prohibition   as   remedy   to   review    determination    of 
motion  for  change  of  venue,  see  note  in  Ann.  Oae.  leiSD,  696.] 

From  Umatilla:  Gilbebt  W.  Phblps,  Judge. 

In  Bana    Statement  Pbb  Cxtbiaic 

The  plaintiff,  J.  A.  Best,  sought  by  mandamus  to 
compel  the  defendant,  Joe  H.  Parkes,  a  justice  of  the 
peace  for  Pendleton  District,  to  change  the  place  of 
trial  of  a  criminal  action,  wherein  the  plaintiff  here 
was  the  defendant.  In  the  alternative  writ  issued  by 
the  Circuit  Court  there  appeared  a  history  of  the  crim- 
inal action  against  the  plaintiff,  showing  that  it  was 
brought  to  issue,  and,  after  stating  the  filing  of  a  mo- 
tion and  affidavit  for  change  of  venue,  the  writ  con- 
tains this  averment : 

*'That  the  said  J.  A.  Best  duly  and  regularly  swore 
to  the  said  affidavit,  and  stated  therein,  under  oath, 
that  the  said  J.  A.  Best  knew  the  said  Joe  H.  Parkes, 
justice  of  the  peace  for  Pendleton  District;  that  the 
said  Joe  H.  Parkes,  justice  of  the  peace  for  said  dis- 
trict, is  so  prejudiced  against  the  defendant  that  tiie 
defendant  could  not  expect  a  fair  and  impartial  trial 
before  the  said  justice." 
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Other  recitals  are  to  the  effect  that  the  justice  re- 
fused to  grant  a  change  of  the  place  of  trial,  and  he 
was  required  to  show  cause  why  he  did  not  transfer 
the  hearing  to  some  other  justice.  Upon  the  return 
and  the  reply  thereto  the  writ  was  quashed,  and  the 
plaintiff  appealed.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Fee  S  Fee,  with  an  oral  argument  by  Mr. 
Alger  Fee. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Oeorge  M.  Brown,  Attorney  General,  and  Mr. 
Frederick  Sterner,  District  Attorney,  with  an  oral 
argument  by  Mr.  Brown. 

Opinion  Feb  Cubiam. 

1.  It  is  provided,  in  substance,  in  Section  2432, 
L.  0.  L.,  that  the  justice  may  change  the  place  of  trial 
when  it  appears  from  the  affidavit  of  a  party  either 
that  the  justice  is  a  party  to  or  directly  interested  in 
the  event  of  the  action  or  connected  by  consanguinity 
or  affinity  within  the  third  degree  with  the  adverse 
party  or  those  whom  he  represents;  (2)  **that  the 
justice  is  so  prejudiced  against  the  party  making  the 
motion  that  he  cannot  expect  an  impartial  trial  before 
such  justice' ';  and  (3)  that  the  convenience  of  par- 
ties and  witnesses  will  be  promoted.  Section  613, 
L.  0.  L.,  relating  to  mandamus,  authorizes  it  to  require 
action  by  an  inferior  court  in  the  discharge  of  its 
functions,  but  says  it  shall  not  control  judicial  dis- 
cretion. 

It  may  be  admitted  that  where  the  showing  made 
before  the  inferior  court  conclusively  establishes  a 
situation  requiring  a  change  of  venue  under  the  statute, 
the  writ  will  issue,  compelling  the  action  desired.    A 
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case  of  this  kind  is  Krumdick  v.  Crump,  98  Cal.  117  (32 
Pac.  800),  where  it  was  admitted  on  the  record  that 
the  judge  was  disqualified  because  he  had  been  of 
counsel  in  the  very  case.  The  statute  in  that  case 
used  the  mandatory  language  that  the  venue  **must'' 
be  changed  under  such  conditions.  The  other  cases 
dted  by  the  plaintiff  are  largely  upon  the  same  lines. 
The  question  here  is  whether  such  a  showing  is  made 
in  the  writ.  The  allegation  quoted  is  all  that  appears 
in  the  record  about  what  was  charged  before  the  jus- 
tice to  induce  a  change  in  the  place  of  trial.  There 
are  no  facts  stated  from  which  an  impartial  judge 
could  draw  the  same  conclusion  reached  by  the  pleader 
or  the  affiant  that  the  justice  was  prejudiced.  The 
excerpt  from  the  writ  is  not  aided  by  the  case  of 
Rugenstein  v.  Ottenheimer,  78  Or.  371  (152  Pac.  215). 
There  the  affidavit  set  out  the  very  language  used  by 
the  judge  whose  fairness  was  impugned.  The  words 
he  used  were  not  disputed.  They  clearly  indicated  a 
decided  hostility  on  his  part  toward  the  defendant 
The  situation  there  portrayed  is  quite  different  from 
the  one  in  question,  where  merely  the  conclusion  of 
the  affiant  is  embodied  in  the  statement. 

In  the  very  nature  of  things  the  judge  himself  is 
called  upon  to  determine  his  own  bias  on  the  one  hand 
or  freedom  from  partiality  on  the  other.  Before  his 
decision  can  be  disturbed  by  mandamtis,  sufficient  must 
appear  in  the  showing  made  before  him  and  repro- 
duced before  the  court  issuing  the  writ  whereby  the 
latter  tribunal  can  determine,  as  a  matter  of  law,  that 
the  justice  is  indeed  prejudiced  within  the  meaning 
and  extent  of  the  statute.  To  hold  otherwise  would 
be  to  substitute  the  interested  judgment  of  a  litigant 
for  the  judicial  function  of  the  officer.  The  law  does 
not  vest  in  the  accused  the  discretion  of  selecting  the 
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court  in  which  he  will  be  tried,  yet  he  could  enforce 
that  as  a  principle  if  it  were  sufficient  for  him  barely 
to  say  that  the  judicial  officer  is  prejudiced  against 
him. 
The  decision  of  the  Circuit  Court  is  affirmed. 

Affibmexi. 

Mb.  Jttstiob  Bhait  took  no  part  in  the  consideration 
of  this  case. 


October  81,  afllmiad  Deeember  IS,  191d. 

WESTEEN    FAEQUHAB    MACHINERY    CO.    v. 

BXTBNETT.* 

(161  Pae.  884.) 

Billi  and  Kolas— Kon-negotUbto  InatnniMiits— What  Oonatltiita. 

1.  A  promiiiory  note,  bj  which  the  maker  agreed  to  paj  a  sum 
certain  for  value  received  on  a  date  certain,  with  interest,  which  re* 
cited  tha't  it  waa  given  for  the  purchase  of  a  threshing  machine,  to 
which  title  was  reserved  in  the  payee  of  the  note,  with  right  to  de- 
clare forfeiture  at  anv  time  for  nonpajmenty  even  before  the  due 
data,  la  a  non-negotiable  Instrument. 

[For  case  and  notes  in  pointy  sea  IflS  Am.  St  Bep.  186;  14  Ann. 
Caa.  122S.] 

Bills  and  Kotea— Hon^iegotiabia  Xnatmnieiit— Pnrduaen  in  Oood 
Faith— Blgbts. 

fi.  The  purchaser  of  a  non-negotiable  instrument  takes  it  subject 
to  all  the  equities  between  the  original  parties,  so  that,  where  a  note 
was  given  for  the  purchase  price  of  a  thresher  under  warranty  and 
the  machine  was  not  as  warranted,  it  was  unnecessary  to  show  that 
the  payee  was  the  agent  of  the  assignee  in  making  the  sale. 

*npon  the  subject  of  negotiability  of  note,  as  affected  by  provi« 
sion  accelerating  maturity,  see  notes  in  86  I*.  B.  A.  (N.  8.)  890,  892; 
lib  B.  A.  1916B,  472.  See,  ako,  L.  B.  A.  1916F»  777;  Ii.  O.  L.,  §6834; 
8  0.  J.  188, §239. 

Negotiability,  as  affected  by  provision  for  attorney's  fee,  see  note 
in  I*.  B.  A.  1916B,  928;  Pettier  v.  Cole,  11  Or.  89  (4  Pae.  620,  60  Am. 
461);  Com  t.  AUaander,  80  Or.  488  (48  Plae.  794);  8  C.  J.  148. 
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From  Union :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  MoBbidb. 

This  is  an  action  by  the  Western  Farquhar  Machin- 
ery Company,  a  corporation,  against  J.  P.  Burnett 
upon  a  promissory  note,  which  is  in  the  following  form : 

**  $400.00. 

**No.  One.  La  Grande,  Oregon,  Sept.  10,  1915. 

**  November  15,  1915,  after  date,  for  value  received, 
I,  or  either  of  us  promise  to  pay  to  the  order  of  the 
Oregon  Co-operative  Association  four  hundred  and 
no-— 100  dollars,  payable  at  La  Grande,  Oregon,  with 
8  per  cent  interest  from  date.  This  note  is  given  upon 
the  purchase  of  one  rake  separator  22x28  with  straw 
carrier,  feeder  tables  and  bagger,  one  nine  horse  Alamo 
engine  mounted  upon  trucks  upon  the  express  condi- 
tion the  title  or  ownership  does  not  pass  from  the 
said  Union  County  Co-operative  Association  until  this 
note  and  interest  is  paid  in  full,  and  the  said  Union 
County  Co-operative  Association  or  their  assigns  are 
hereby  fully  authorized  and  empowered  to  declare  this 
note  due  any  time  they  may  feel  insecure,  even  before 
the  maturity  of  the  note  if  they  so  elect,  may  take  pos- 
session of  said  one  rake  separator  22x28  with  straw 
carrier,  feeder  tables  and  bagger.  One  nine  horse 
Alamo  engine  mounted  on  trucks,  and  upon  its  sale 
credit  to  the  amount  of  the  note.  And  in  case  suit  or 
action  is  instituted  to  collect  this  note,  or  any  portion 
thereof,  I,  or  eitiier  of  us  promise  and  agree  to  pay 
in  addition  to  the  costs  and  disbursements  provided  by 
statute,  such  additional  sum  as  the  court  may  adjudge 
reasonable  for  attorney's  fees  to  be  allowed  in  said 
suit  or  action. 

**P.  0.  Address,  Hilgard,  Ore.    Due * 

*'B.  P.  BDrBNBTT.'' 

It  was  alleged  that  the  payee,  the  Oregon  Co-opera- 
tive Association,  indorsed  the  note  to  plaintiff  before 
due,  and  that  plaintiff  is  now  the  owner  and  holder  of 
the  same. 
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Defendant  answered,  admitting  the  execution  of  the 
note,  but  denied  that  it  was  transferred  or  delivered 
before  due  for  value,  and  alleged  that  the  note  was 
executed  in  favor  of  the  Oregon  Co-operative  Associa- 
tion at  the  request  of  plaintiff ;  that  the  said  association 
was  the  agent  of  plaintiff  in  making  the  sale ;  that  the 
machine  described  in  the  note  was  sold  to  the  defendant 
at  that  time  by  plaintiff,  acting  through  the  Oregon 
Co-operative  Association  as  its  agent,  for  the  sum  of 
$850,  evidenced  by  two  promissory  notes,  each  signed 
by  defendant,  and  one  of  which  is  the  note  in  suit  here. 
The  answer  further  alleges : 

^^That  the  defendant,  at  the  time  of  said  purchase, 
and  at  the  time  of  the  execution  of  said  notes,  was  and 
still  is  a  farmer,  engaged  in  farming  and  raising  grain 
in  the  vicinity  of  Starkey,  Union  County,  Or.,  and 
purchased  said  threshing  machine  and  outfit  for  the 
express  purpose  of  threshing  his  own,  and  others^ 
grain  for  a  consideration,  all  of  which  plaintiff  then 
well  knew ;  that  the  plaintiff,  being  at  the  time  of  said 
sale  to  defendant  a  manufacturer  and  producer  of 
threshing  outfits,  undertook  and  agreed  to  sell  defend- 
ant said  machinery,  which  was  a  threshing  outfit,  to 
thresh  said  grain,  and  as  an  inducement  to  defendant 
to  purchase  the  same,  sold  said  threshing  outfit  to  de- 
fendant by  description  and  under  a  representation  and 
warranty  by  the  plaintiff,  at  the  time  of  so  furnishing 
them,  made  to  defendant,  that  said  machinery  was  as* 
represented,  and  would  do  good  work  when  properly 
handled  and  adjusted,  and  that  it  was  fit  for  the  said 
purpose  to  which  it  was  to  be  applied ;  that  said  thresh- 
ing outfit  was  sold  by  plaintiff  to  defendant,  and  said 
notes  were  delivered  upon  the  express  intention  and 
condition  that  this  said  warranty  that  the  outfit  would 
do  good  work  was  to  operate  as  a  condition  that  if  it 
were  not  as  warranted,  it  was  not  to  be  considered  or  in 
fact  be  a  sale  of  same,  and,  further,  the  plaintiff,  well 
knowingr  the  eharacter  (d  ihe  straw  and  grain  whioh  de- 
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fendant  would  desire,  and  need  to  thresh  with  said 
outfit,  represented  and  warranted  and  stated  to  said 
defendant  that  said  threshing  outfit  would  answer  all 
needs  and  purposes  for  which  defendant  would  desire 
to  put  said  threshing  outfit ;  that  it  would  do  good  work 
and  thresh  at  least  500  bushels  of  wheat  or  600  bushels 
of  oats  in  a  working  day;  that  said  threshing  outfit 
would  properly  thresh  wheat,  oats  and  barley,  and 
would  properly  clean  and  fan  the  grain,  and  would  not 
throw  or  discharge  any  of  the  grain  out  of  the  machine 
with  the  straw,  and  would,  in  all  respects,  do  good  work 
and  be  a  satisfactory  machine  to  said  defendant,  and 
ti^iat  it  was  not  to  be  considered  a  sale  if  said  machine 
failed  to  do  good  work ;  that  said  defendant  thereafter 
accepted  said  threshing  outfit  on  trial. ' ' 

The  answer  sets  forth  the  falsity  of  said  representa- 
tions, and  states  substantially  that  the  machine  wa» 
practically  worthless  for  the  purposes  for  which  it 
was  sold;  that  defendant  notified  plaintiff  of  the  de- 
fects, and  offered  to  return  the  machine,  but  plaintiff 
refused  to  receive  it.  There  was  a  counterclaim  for 
damages,  but  this  was  later  eliminated  by  a  ruling  of 
the  court. 

All  the  new  matter  in  the  answer  was  put  in  issue 
by  an  appropriate  reply.  There  was  a  verdict  and 
judgment  for  defendant,  and  plaintiff  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
iaent  by  Mr.  John  8.  Hodgin. 

For  respondent  there  was  a  brief  over  the  names  of 

Mr.  R.  J.  Oreen  and  Messrs.  Cochran  <&  Eberhard,  with 

oral  arguments  by  Mr.  Chreen  and  Mr.  Colon  B.  Eber^ 

hard. 

itor.>— xs 
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Mb.  JusnoB  MoBbidb  delivered  the  opinion  of  the 
court. 

1, 2.  The  gist  of  the  defense  in  this  case  is  that  the 
association  that  sold  the  machine  to  defendant  and  to 
whom  the  note  was  given  fraudulently  misrepresented 
the  machine  to  plaintiff,  and  thereby  induced  him  to 
give  his  notes  for  a  worthless  machine.  In  our  view 
of  the  case  it  makes  no  difference  whether  the  seller 
was  acting  on  its  own  responsibility  or  as  agent  for 
plaintiff,  or  whether  the  note  was  transferred  with  or 
without  actual  notice  of  the  alleged  fraud,  or  before 
or  after  it  became  due,  for  this  reason :  The  note  is  non- 
negotiable.  This  was  decided  by  us  in  the  case  of 
Reynolds  v.  Vint,  73  Or.  528  (144  Pac.  526) ;  the  note 
there  in  suit  being  practically  identical  with  the  one 
here.  Being  non-negotiable,  the  purchaser  takes  it 
subject  to  all  the  equities  between  the  original  parties : 
S  Corpus  Juris,  p.  52,  §  54,  and  notes.  This  being  the 
law,  the  testimony  in  regard  to  agency  was  wholly 
irrelevant  to  any  issue  in  the  case,  and  the  trial  of 
that  issue  upon  the  whole  gave  the  plaintiff  a  better 
case  than  that  to  which  it  was  entitled.  There  was 
•evidence  sufficient  to  justify  the  court  in  submitting  the 
question  of  the  alleged  deceit  to  the  jury,  and  no  error 
is  directed  against  such  ruling  beyond  those  objections 
predicated  upon  the  theory  that  it  was  necessary  for 
defendant  to  prove  that  the  Oregon  Co-operative  Asso- 
ciation was  the  agent  of  plaintiff,  which,  as  before 
iitated,  was  unnecessary. 

The  judgment  is  affirmed.  AnmifBD. 
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Argaed  November  1,  aflrmed  D«e«mber  Ifi,  191Qw 

HODGES  V.  BLAYLOCK. 

(161  Pac.  896.) 

Blllf  and  Kotti— Zdabtilt7  for  Attorney  Foes— Domand  of  Paymeitt. 

1.  Sinee  the  Negotiable  InBtroments  Act  (Seetiona  5903,  5905,  5906, 
4S907,  5911,  L.  O.  L.)y  requiring  a  formal  demand  of  payment  of  a 
note,  expressly  relates  only  to  the  demand  necessary  to  oharge  an  in- 
doreer  or  some  other  person  secondarily  liable,  it  follows  from  the  maxim 
^ixpre$9io  wmu  est  exchmo  Merius,"  that  any  reasonable  request  to 
pay  a  demand  note,  containing  a  provision  for  the  payment  of  at- 
torney's fees,  is  sufficient  to  put  the  maker  in  default,  if  he  fails  to 
discharge  his  obligation. 

[As  to  validity  of  stipulation  in  note  for  payment  of  attorney'! 
fees,  see  note  in  55  Am.  St.  Bepi  488.] 

BUla  and  Kote»— Demand  for  Payment— Waiyer  of  Presentation. 

8.  The  maker  of  a  demand  note  waived  its  actual  presentation 
upon  a  demand  for  payment  by  not  asking  for  it,  and  by  refusing 
payment  on  the  ground  that  he  did  not  then  have  the  money  and  that 
be  needed  the  amount  to  support  his  family. 

From  Malheur:  Dalton  Biqgs,  Judge. 

In  Banc.    Statement  by  Mb.  Ohibf  Justiob  Moobb. 

This  ie  an  action  by  John  Hodges  against  S.  E.  Blay- 
lock  and  Mrs.  S.  E.  Blaylock,  his  wife,  and  is  founded 
upon  a  promissory  note,  of  which  the  following  is  a 
copy: 

'*$638.75.  Juntura,  Oregon,  June  25,  1915. 

*'0n  demand  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  John  Hodges,  at  Juntura,  Ore- 
gon, six  hundred  thirty-eight  and  75^/100  dollars  in 
gold  coin  of  the  United  States  of  America  of  the  pres- 
ent standard  value,  with  interest  thereon  in  like  gold 
coin  at  the  rate  of  six  per  cent  per  annum  from  date 
until  paid,  for  value  received.  Interest  to  be  paid 
annually,  and  if  not  so  paid  the  whole  sum  of  both 
principal  and  interest  to  become  immediately  due  and 
collectible,  at  the  option  of  the  holder  of  this  note,  and 
in  case  suit  or  action  is  instituted  to  collect  this  note» 
or  any  portion  thereof,  we  promise  and  agree  to  pay 
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an  additional  sum,  in  like  gold  coin,  as  the  court  may 
adjudge  reasonable,  for  attorney's  fees  to  be  allowed  in 
said  suit  or  action. 

**S.  E.  Blaylock. 

**Mes.  S.  K  Blaylock/' 

The  complaint  is  in  the  usual  form,  and  alleges  that 
the  plaintiff  is  the  owner  and  holder  of  the  note ;  that 
although  payment  thereof  had  been  demanded  from 
the  defendants,  they  had  not  paid  any  part  of  it ;  and 
that  $75  is  a  reasonable  sum  as  attorney's  fees. 

The  answer  admits  the  execution  of  the  note,  that 
plaintiff  is  the  owner  and  holder  thereof,  and  that  no 
payment  has  been  made  thereon,  but  denies  that  prior 
to  the  commencement  of  this  action  any  demand  for  the 
payment  was  made,  or  that  $75  or  any  other  sum  would 
be  reasonable  as  attorney's  fees.  For  a  further  de- 
fense it  is  alleged  the  defendants  executed  the  note; 
that  no  demand  for  the  payment  thereof  had  been  made 
upon  either  of  the  defendants  who  have  at  all  times 
been  ready,  willing  and  able  to  pay  the  sum  so  due 
upon  reasonable  demand  therefor,  and  that  the  only 
demand  that  has  been  made  was  the  commencement  of 
this  action ;  that  the  defendants  tender  to  the  clerk  of 
the  court  for  plaintiff  $638.75,  with  interest  at  6  per 
cent  from  June  25,  1915,  in  full  payment  to  December 
28,  1915,  when  the  answer  was  filed. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and  the  cause,  having  been  tried,  re- 
sulted in  a  verdict  and  judgment  for  the  amount  due  on 
the  note,  $34.50  as  attorney's  fees,  and  the  costs  and 
disbursements  of  the  action,  and  the  defendants  appeaL 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argn* 
2^ent  by  Mr.  Robert  M.  Dimcan. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  P.  J.  OaUagher. 

Opinion  by  Mb.  Chief  Justioe  Moobb. 

It  is  contended  that  the  note  sued  on  provided  for 
the  payment  of  attorney's  fees,  or  special  damages,  in 
case  of  default,  which  failure  cannot  arise  until  after 
a  formal  demand,  which  was  never  made,  and  hence 
an  error  was  committed  in  giving  a  judgment  for  a 
greater  sum  than  was  deposited  with  the  clerk.  In 
support  of  the  principle  thus  asserted,  reliance  is 
placed  upon  the  case  of  Prescott  v.  Orady,  91  Cal.  518, 
620  (27  Pac.  755),  where  it  was  ruled  that  in  an  action 
on  a  demand  note,  providing  for  the  payment  of  a  rea- 
sonable attorney's  fee  in  case  of  suit  thereon,  the 
maker  was  not  in  default,  as  respects  liability  for 
special  damages,  until  there  had  been  a  breach  of  the 
contract  according  to  its  terms,  by  failure  to  pay  upon 
demand,  and  a  denial  that  payment  of  the  note  was 
ever  demanded  raised  a  material  issue  as  to  such 
liability,  which  issue  precluded  a  judgment  upon  the 
pleadings  for  an  attorney 's  fee.  The  reason  assigned 
for  the  rule  insisted  upon  herein  is  practically  an  ex- 
cerpt from  the  opinion  in  the  case  mentioned,  where 
it  is  said : 

^Appellant  does  not  wish  to  open  the  well-settled 
question  whether  suit  may  be  brought  upon  a  note  pay- 
able on  demand  without  other  demand  than  the  bring- 
ing of  the  suit,  but  he  claims  that  the  contract  sued  on 
is  more  than  a  promissory  note,  that  it  contains  a  stipu- 
lation for  special  damage  in  case  suit  be  brought,  and 
that  he  ought  not  to  be  held  to  have  incurred  this  lia- 
bility until  he  is  in  default  according  to  the  terms  of 
bis  contract;  that  ia,  until  he  has  failed  to  pay  on 
demand. '^ 
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The  testiinony  of  the  plaintiff  is  to  the  effect  that 
about  the  10th  or  12th  of  July,  1915,  and  five  months 
before  this  action  was  commenced,  he  met  the  defend- 
ant on  the  road  near  his  home,  which  is  about  three 
miles  from  Jnntnra,  Oregon,  and  asked  him  for  the 
money  and  the  defendant  said  he  did  not  then  have 
the  money  with  which  to  pay  the  debt 

**Q.  Did  he  promise  he  wonld  pay  it  at  any  future 
time? 

'^A.  He  said  I  was  young  and  single,  and  I  didn't 
need  the  money  at  the  present  time,  and  he  needed  it 
to  support  his  family  on.  •  • 

*  ^  Q.  Did  you  have  this  note  with  you  at  the  time  you 
made  the  demand! 

**A.  No,  sir/' 

The  defendant  S.  E.  Blaylock,  as  a  witness  in  his 
own  behalf,  denied  that  any  request  was  ever  made  for 
the  payment  of  the  money  due  on  the  promissory  note 
until  this  action  was  commenced,  when  a  copy  of  the 
complaint,  containing  a  demand  for  judgment,  was 
served  upon  him.  P.  J.  Gallagher,  the  plaintiff's  at- 
torney, testified  that  he  informed  his  client  of  the 
necessity  of  making  a  demand  upon  the  defendant  for 
the  payment  of  the  note  before  commencing  an  action 
thereon.  Bef  erring  to  the  occasion  of  such  advice,  the 
witness  further  testified: 

**Some  time  after  that  Mr.  Blaylock,  the  defendant 
in  this  case,  came  into  my  office  in  Juntura,  and  we 
had  a  conversation  relative  to  some  other  business 
matters  that  I  was  looking  after  for  Mr.  Hodges,  and 
he  at  that  time  wanted  to  employ  me  to  take  care  of  his 
side  of  the  case,  and  I  told  him  that  I  could  not  at  that 
time.  In  that  conversation  he  made  this  statement 
to  me:  That  Hodges  was  treating  him  unfair  in  the 
matter  regarding  their  business  transactions ;  that  he 
had  already  made  a  demand  on  him  for  the  amount 
due  on  this  note — ^I  think  the  note  at  that  time  was  not 
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liardly  a  month  old^  I  fhink ;  but  the  demand  had  been 
made,  and  Hodges  wasn^t  treating  him  right,  and  he 
didn't  think  he  would  pay  the  note,  and  wasn't  going 
to  pay  it" 

Provisions  of  the  Negotiable  Instruments  Act  are 
relied  upon  as  constituting  the  manner  of  making  de- 
mand for  the  payment  of  the  amount  of  the  note,  viz. : 

**  Presentment  for  payment  is  not  necessary  •  •  to 
charge  the  j^erson  primarily  liable  on  the  instrument ; 
but  if  the  instrument  is  by  its  terms  payable  at  a 
special  place,  and  he  is  able  and  willing  to  pay  it  there 
at  matiurity,  such  ability  and  willingness  are  equiva- 
lent to  a  tender  of  payment  upon  his  part ;  but  except 
as  herein  otherwise  provided,  presentment  for  pay- 
ment is  necessary  in  order  to  charge  the  drawer  and  in- 
dorsers":  Section  5903,  L.  0.  L. 

**  Presentment  for  payment,  to  be  sufficient,  must  be 
made  (1)  by  the  holder,  or  by  some  person  authorized 
to  receive  payment  on  his  behalf;  (2)  at  a  reasonable 
hour  on  a  business  day;  (3)  at  a  proper  place,  as 
herein  defined;  (4)  to  the  person  pnmarily  liable  on 
the  instrument,  or,  if  he  is  absent  or  inaccessible,  to 
any  person  found  at  the  place  where  the  presentment 
is  made":  Section  5905,  L.  0.  L. 

'*  Presentment  for  payment  is  made  at  the  proper 
place  (1)  where  a  place  of  payment  is  specified  in  the 
instrument  and  it  is  there  presented;  (2)  where  no 
place  of  payment  is  specified,  but  the  address  of  the 
person  to  make  payment  is  given  in  the  instrument, 
and  it  is  there  presented;  (3)  where  no  place  of  pay- 
ment is  specified  and  no  address  is  given,  and  the  in- 
strument is  presented  at  the  usual  place  of  business 
or  residence  of  the  person  to  make  payment;  (4)  in 
any  other  case,  if  presented  to  the  person  to  make 
payment  wherever  he  can  be  found,  or  if  presented  at 
his  last  known  place  of  business  or  residence" :  Section 
5906,  L.  0.  L. 

^^The  instrument  must  be  exhibited  to  the  person 
from  whom  payment  is  demanded,  and  when  it  ia  paid 
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must  be  delivered  up  to  the  party  paying  if:  Section 
6907,  L.  0.  L. 

**  Where  there  are  several  persons,  not  partners, 
primarily  liable  on  the  instrument,  and  no  place  of  pay- 
ment is  specified,  presentment  must  be  made  to  tiiem 
all'':  Section  5911,  L.  0.  L. 

1.  K  these  statutory  requirements  must  be  observed, 
in  order  legally  to  demand  from  a  maker  the  payment 
of  a  promissory  note  on  which  there  is  no  indorser  or 
other  person  secondarily  liable,  so  as  to  entitle  the 
holder  to  recover  attorneys'  fees  provided  for  in  the 
negotiable  instrument,  as  special  damages  in  case  of 
default,  it  will  be  seen  from  the  testimony  referred  to 
that  there  were  failures  to  comply  with  the  provisions 
of  the  enactment  quoted.  Since  the  formal  demand  so 
specified  is  required  only  in  order  to  charge  an  in- 
dorser or  some  other  person  secondarily  Uable  on  a 
negotiable  instrument,  it  must  necessarily  follow,  from 
the  maxim,  ^^Expressio  unius  est  exclusio  alterius/' 
that  any  reasonable  request  to  pay  a  demand  note,  of 
the  kind  referred  to,  is  sufficient  to  put  the  maker  in 
default  if  he  fails  to  discharge  the  obligation. 

It  will  be  remembered  the  plaintiff  testified  he  did 
not  have  with  him  the  promissory  note  when  he  de- 
manded from  Mr.  Blaylock  the  payment  thereof.  A 
text-writer,  in  discussing  this  subject,  remarks : 

''To  render  a  presentment  for  payment  sufficient, 
the  instrument  must  be  exhibited  to  the  person  from 
whom  payment  is  demanded.  This  rule  has  been 
stated  as  follows :  *  No  valid  presentment  and  demand 
can  be  made  by  any  person  without  having  the  note 
in  his  possession  at  the  time,  so  that  the  maker  may 
receive  it  in  case  he  pays  the  amount  due,  unless 
special  circumstances,  such  as  the  loss  of  the  note  or 
its  destruction,  are  shown  to  excuse  its  absence. '  The 
right  of  such  person  to  an  actual  exhibition  or  produc- 
tion of  the  instrument  may  be  waived  by  failing  to 
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ask  for  it,  and  refusing:  payment  on  other  grounds": 
Selover,  Neg.  Ins.  (2  ed.),  §  193. 

In  support  of  the  last  sentence  repeated,  the  author 
cites  the  following  cases :  Legg  v.  Vi/nal,  165  Mass.  555 
(43  N.  E.  518) ;  Waring  v.  Betts,  90  Va.  46  (17  S.  E. 
739,  44  Am.  St.  Rep.  890) ;  King  v.  Crowell,  61  Me.  244 
(14  Am.  Rep.  560) ;  Lockwood  v.  Crawford,  18  Conn. 
361 ;  Gilpin  v.  Savage,  60  Misc.  Rep.  605  (112  N.  T. 
Supp.  802). 

2.  If,  therefore,  the  note  should  have  been  presented 
in  order  to  constitute  a  valid  demand  for  its  payment, 
and  if  the  plaintiff's  testimony  is  to  be  believed,  which 
was  for  the  jury  to  determine,  the  defendant  S.  E. 
Blaylock  waived  an  exhibition  of  the  negotiable  instru- 
ment by  not  asking  for  it,  and  by  refusing  payment 
on  the  ground  that  he  did  not  then  have  the  money, 
and  that  he  needed  that  sxun  with  which  to  support  his 
family. 

No  error  was  committed  by  the  trial  court,  as  alleged 
in  several  assignments  not  particularly  referred  to, 
and  the  judgment  is  affirmed  Avfibmbd. 


Argaed  0«tol)^r  81,  af&nned  December  12,  l^lt. 

MT.  EMILY  TIMBER  CO.  v.  OEEGON-WASHINa. 

TON  B.  &  N.  CO.* 

(161  Pae.  398.) 

Baflroftd*— Operatloii— Tlres^AdmiMibility  of  Bvldence. 

1.  In  an  action  for  damages  caused  by  fire  alleged  to  bave  been 
set  by  defendant's  locomotive,  tbe  rule  justifying  the  admission  of 
evidence  of  other  fires  set  by  defendant's  locomotiyes  wiU  not  render 
admissible  testimony  that  twelTe  days  after  the  fire  a  witness  saw 

*The  question  of  variance  between  allegations  and  proof  as  to 
time,  in  action  against  railroad  company  for  setting  out  fires,  is 
discussed  in  a  mote  in  41  L.  S.  A.  (N.  8.)  636.  Bkpobvke. 
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bumed-OTer  areas  within  the  risht  of  mj;  there  being  no  testimonj 
of  the  palling  of  enginei  at  or  unmediatelj  prior  to  the  ignition  of  a 
fire. 

Ballroadt—Oporatioii— FIree    Inftrnctton. 

2.  In  an  action  for  damage!  earned  bj  fire  alleged  to  hare  boon 
let  bj  defendant'!  loeomotiTei  where  the  evidence  did  not  luggest  a 
defleiencj  in  number  of  men,  and  did  not  bear  on  the  incompetency 
of  mechanic!,  machinist!,  fire  patrol  or  laborer!,  an  initmction  with- 
drawing from  the  jury  the  coniideration  of  allegation!  that  defend- 
ant failed  to  employ  competent  or  careful  mechanic!  or  machinists 
to  repair  its  engines  or  to  use  careful  or  sufficient  fire  patrols,  section- 
men  or  laborers  to  protect  the  right  of  way  and  adjacent  land  from 
fires,  was  properly  given. 

Trial— Operation  of  Ballroadi— Flrea^Iiurtraetloni. 

3.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
■et  by  defendant's  locomotive,  an  instruction  complained  of,  taken 
with  another  given  instruction,  held  to  put  the  question  of  care  re- 
quired of  defendant  in  procuring  and  utilising  appliances  to  prevent 
the  escape  of  fire  from  its  locomotives  fairly  before  the  jury  and  to 
enjoin  the  proper  degree  of  care  upon  the  defendant. 

Bailroads— Operation—- Fixes— Instmction. 

4.  As  modem  science  and  ingenuity  have  not  yet  reached  a  point 
of  perfection  or  state  where  it  is  possible  to  propel  steam  locomotives 
in  such  manner  as  to  absolutely  prevent  the  escape  of  sparks  of  fire, 
the  law  does  not  require  of  a  railroad  company  more  than  such  rea- 
sonable care  and  diligence  as  the  state  of  science  will  admit,  nor 
make  it  liable  for  fires  caused  by  the  escape  of  ordinarv  and  usual 
quantities  of  sparks  while  the  engine  is  operated  in  the  ordinary 
course  of  business  by  competent  employees. 

Batlroady— Operation— Flreg    Negligence. 

5.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
set  by  defendant's  locomotive,  although  negligence  may  be  inferred 
from  circumstantial  evidence,  in  order  to  establish  negligence  plain- 
tiff must  prove  by  a  preponderance  of  evidence  that  the  fire  was  com- 
municated by  sparks  from  defendant's  locomotive,  excluding  every 
other  theory  as  to  the  cause  or  origin  of  such  fire. 

Trial— Degree  of  Proof —Inttnictions. 

6.  Under  Section  688,  L.  0.  L.,  providing  that  the  law  does  not 
require  a  degree  of  proof  beyond  moral  certainty  or  that  degree  of 
proof  which  produces  conviction  in  an  unprejudiced  mind,  and  Sec- 
tion 868,  eubdivision  5,  making  it  the  duty  of  the  court  to  instruct 
that  in  civil  cases  the  affirmative  of  the  issue  shall  be  proved,  and 
the  finding  on  contradictory  evidence  shall  be  according  to  the  pre- 
ponderance, in  an  action  for  damages  for  fire  alleged  to  have  been 
caused  by  defendant's  locomotive,  an  instruction  that  the  law  does 
not  require  absolute  proof  or  absolute  certainty  and  is  satisfied  when 
a  jury  of  unprejudiced  minds,  after  hearing  the  testimony,  have  an 
abiding  conviction  of  the  truth  of  the  claim,  and  that  it  is  incumbent 
upon  plaintiff  to  prove  the  same  by  a  preponderance  of  competent 
evidence,  was  proper. 

[As  to  presumption  of  negligence  arising  from  communication 
of  fire  by  railroad  engine,  see  note  in  Ann.  CM.  1918B»  971.] 
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From  Union:  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Jubticb  Beak. 

This  is  an  action  hj  the  Mt.  Emily  Timber  Company, 
a  corporation,  against  the  Oregon-Washington  Bail- 
road  &  Navigation  Company,  a  corporation,  to  recover 
damages  to  timber  and  trees  growing  on  plaintiff's 
land,  caused  by  a  fire  alleged  to  have  been  occasioned 
by  the  negligence  of  defendant  The  cause  was  tried 
to  the  court  and  jury  and  a  verdict  rendered  in  favor 
of  defendant  From  a  resulting  judgment,  plaintiff 
appeals. 

The  particular  allegations  of  n^ligence  in  the  com- 
plaint are : 

(1)  That  during  the  summer  of  1914,  and  more  es- 
pecially on  the  twelfth  day  of  August,  1914,  the  defend- 
ant neglected  and  failed  to  keep  its  said  right  of  way 
through  said  sections  (21  and  22)  free  and  clear  of  dry 
grass,  weeds  and  other  vegetation,  trash,  debris  and 
combustible  material,  but  wrongfully  and  negligently 
allowed  the  grass,  weeds  and  other  vegetation  to  grow, 
mature  and  dry  and  accumulate  with  other  debris, 
trash  and  combustible  *  materials  upon  said  right  of 
way  in  sections  21  and  22,  in  large  quantities,  thereby 
rendering  and  making  the  same  subject  and  liable  to  be 
set  on  fire  by  sparks,  cinders  and  brands  from  def end- 
ant 's  engines,  locomotives,  cars  and  trains  passing 
through  said  sections,  and  thereby  communicating  such 
fires  to  the  adjacent  lands  and  timber. 

(2)  That  during  said  summer  of  1914,  and  more  es- 
pecially on  or  about  the  twelfth  day  of  August,  1914, 
tiie  defendant  failed,  neglected  and  omitted  to  provide 
its  engines,  locomotives,  cars  and  trains  with  effective, 
suJBficient  or  suitable  netting,  spark-arresters,  mechan- 
ism, fire  and  draft  apparatus,  so  as  to  prevent  sparks, 
cinders  and  brands  from  being  blown  and  forced  from 
such  engines,  locomotives,  cars  and  trains  at,  upon  and 
over  said  right  of  way  and  the  adjacent  lands  thereto, 
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or  to  keep  the  same  in  an  effective  state  of  repair  dur- 
ing said  time. 

(3)  That  the  defendant,  during  said  times,  and  more 
especially  on  or  about  the  twelfth  day  of  August,  1914^ 
omitted,  neglected  and  failed  to  employ  and  place  in 
charge  of  said  engines,  locomotives,  cars  and  trains 
competent,  careful  or  suitable  engineers,  firemen  or 
trainmen. 

(4)  Or  to  employ  competent  or  careful  mechanics 
or  machinists  to  properly  overhaul  and  keep  in  an 
effective  state  of  repair  said  engines,  locomotives,  cars 
and  trains,  or  the  fire  apparatus,  spark-arrester,  net- 
ting and  drafts  thereon. 

(5)  Or  to  employ  and  use  careful,  competent  or  suffi- 
cient fire  patrol,  sectionmen  and  laborers  upon  said 
railroad  track  and  right  of  way,  so  to  keep  such  right 
of  way  free  and  clear  of  grass,  weeds  and  other  vege- 
tation, debris,  trash  and  combustible  materials. 

Defendant  denied  any  negligence  on  its  part,  and 
pleaded  that  at  or  about  the  time  the  fire  broke  out 
train  extra  507  west  passed  that  point,  and  that  no 
other  train  had  passed  there  for  two  hours  or  more 
before  that ;  that  this  train  was  pulled  by  two  engines 
of  first-class  construction  properly  maintained,  in  good 
condition  and  repair,  and  each  equipped  with  suitable 
and  proper  spark-arresting  devices,  including  proper 
and  suitable  mechanism,  netting  and  fire  and  draft  ap- 
paratus, all  of  which  appliances  were  continuously 
during  the  time  in  a  proper  condition  and  repair ;  that 
the  train  was  operated  along  the  track  and  right  of 
way  in  the  usual  and  customary  course  of  the  railroad 
company's  business;  that  due  and  reasonable  care  was 
used  by  the  defendant  in  acquiring,  keeping,  maintain- 
ing and  equipping  its  locomotives  and  all  the  parts 
thereof  in  a  safe,  suitable  and  secure  condition  for  the 
prevention  of  the  escape  of  fire  therefrom  and  to  prop- 
erly and  skillfully  operate  them. 
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The  reply  put  in  issue  the  most  of  the  defendant's 
answer. 

The  evidence  introduced  tended  to  show  the  case  as 
made  hy  plaintiff  substantially  as  follows :  During  all 
the  times  involved  in  this  controversy  plaintiff  was  the 
owner  of  a  large  tract  consisting  of  several  thousand 
acres  of  mountain  timber  lands,  a  portion  of  which  is 
located  in  sections  21  and  22,  township  2  south,  range 
36  east,  Willamette  Meridian.  The  defendant  owns  a 
right  of  way  for  its  railroad  which  passes  through  the 
sections  named  and  adjoins  the  plaintiff's  premises. 
The  lands  and  right  of  way  involved  are  located  on  the 
eastern  slope  of  the  Blue  Mountains,  between  Hilgard 
and  Kamela,  a  distance  of  approximately  four  miles 
west  of  the  former  place,  to  what  is  known  as  the  lower 
or  eastern  end  of  Glover  Siding.  The  distance  be- 
tween the  beginning  of  the  siding  and  Glover  Station, 
the  upper  point,  is  about  three  fourths  of  a  mile  and 
extends  up  a  steep  grade  climbing  the  mountain  in  a 
westerly  direction  to  the  Glover  Section-house.  On 
August  12,  1914,  a  fire  occurred  along  or  near  the  de- 
fendant's right  of  way,  and  the  testimony  tends  to 
show  that  at  the  lower  point,  known  as  the  siding,  a 
fire  either  started  within  the  right  of  way  and  burned 
out  to  the  lands  of  the  plaintiff,  or  from  the  outside 
burned  to  and  within  the  right  of  way  a  distance  of 
perhaps  25  feet.  At  the  upper  point,  also,  a  fire 
started  at  or  about  the  same  time  either  within  the 
right  of  way  or  just  outside,  and  burned  a  distance  of 
25  feet  within  the  right  of  way.  The  tracks  of  each 
of  the  fires  widened  out  as  they  passed  out  of  the  right 
of  way,  and  after  getting  out  on  to  the  lands  of  the 
plaintiff  converged  together  into  one  large  fire  that 
spread  out  and  burned  over  approximately  2,000  acres 
of  timber  and  brush  lands,  much  of  which  had  been 
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logged  off  y  causing  damage  as  claimed  by  the  plaintiff 
to  the  extent  of  abont  $10,000.  The  fire,  according  ta 
the  testimony,  started  somewhere  between  10  and  12 :30 
o'clock,  either  on  the  defendant's  right  of  way  or  in 
the  immediate  vicinity  thereof,  and  in  a  very  short  time 
thereafter  was  beyond  controL  The  day  was  dry  and 
hot.  The  locality  where  the  fire  originated  was  a  steep 
grade.  The  right  of  way  was  covered  with  a  heavy 
growth  of  dry  grass  which  had  not  been  mowed  or 
cleared  off  during  the  year  1914.  The  day  of  the  fire 
thirteen  locomotives  of  the  defendant  company  passed 
over  the  track  and  along  the  points  where  the  fire 
occurred.  Two  heavy  freight  trains,  each  being  hauled 
by  two  engines,  passed  upgrade  in  a  westerly  direc- 
tion along  the  fire  line.  One  of  them,  extra  freight 
No.  507,  drawn  by  engines  507  and  700,  passed  through 
the  siding  going  west  at  about  11  o  'clock  a.  m.,  and  con- 
sisted of  51  freight-cars.  Engine  507  was  at  the  head 
of  the  train,  and  engine  700,  known  as  the  **  helper,  "^ 
was  located  14  cars  from  the  rear.  No.  23,  another 
freight  train,  passed  over  the  line  at  about  12:30 
o'clock  going  west  and  upgrade  at  the  points  where 
the  fire  occurred.  It  was  drawn  by  two  engines,  Nos. 
511  and  702,  and  consisted  of  a  train  of  40  cars.  Other 
locomotives  that  passed  the  point  in  controversy  dur- 
ing the  day  hauled  the  passenger  trains  or  were  en- 
gines passing  back  and  forth  as  helpers  of  other  trains. 
The  two  helper  engines,  700,  which  hauled  extra 
freight  train  507,  and  engine  702,  which  hauled  freight 
train  No.  23  west,  had  not  been  inspected  during  the 
month  of  August,  except  once,  on  the  20th  and  25th|. 
respectively.  No  record  appears  of  any  prior  inspec- 
tion of  either  locomotive.  No.  17,  a  passenger  train, 
passed  the  place  in  controversy  going  upgrade  at  9 :30' 
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or  9 :35  a.  m.  on  the  14thy  and  was  drawn  by  locomotive 
No.  210. 

The  testimony  shows  that  this  locomotive  was  in- 
spected on  Angust  ISth,  and  the  spark-arrester  and 
basket  were  found  to  be  out  of  repair  and  defective. 
The  large  helper  engines,  700  and  702,  which  drew  the 
freight  trains  westward  on  that  day,  both  contained 
wire  netting  known  as  2%  by  2i^,  while  the  other  en- 
gines were  supplied  with  spark-arrester  and  wire  net- 
ting of  a  finer  grade  and  known  as  4x4  netting.  About 
12  days  after  the  fire,  Mr.  J.  T.  Williamson  visited  the 
scene  and  inspected  the  jjremises.  The  testimony  of- 
fered tends  to  show  that  for  several  feet  outside  the 
right  of  way  at  both  the  lower  and  upper  points  de- 
scribed and^all  along  the  line  upgrade  between  the  two,, 
the  right  of  way  and  the  adjacent  grounds  of  the  plain- 
tiff were  thickly  sprinkled  with  coal  cinders  varying 
from  dust  up  to  the  size  of  a  man's  finger-nail.  Some 
of  these  cinders  were  old  and  others  new  and  fresh. 
Between  the  lower  and  the  upper  points  along  the  sid- 
ing, nine  separate  fires  had  occurred  within  the  right 
of  way  of  the  defendant  At  the  trial  in  making  its 
case  in  chief  plaintiff  was  compelled  to  rely  upon  cir- 
cumstantial evidence  to  establish  its  case,  as  the  place 
where  the  fire  broke  out  is  located  in  the  Blue  Moun- 
tains at  rather  a  remote  spot.  Apfibmbd. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  James  H.  Raley  and  Mr.  John  8.  Hodgin. 

For  respondent  there  was  a  brief  over  the  namea 
of  Mr.  Charles  E.  Cochran,  Mr.  WiUiam  W.  Cotton 
and  Messrs.  Crawford  d  Eakin,  with  an  oral  argument 
by  Mr.  Cochran. 
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Mb.  Jxtstios  Bban  delivered  the  opinion  of  the  court. 

1.  The  plaintiff  makes  eight  assignments  of  error. 
The.  first  is  the  exclusion  from  consideration  by  the 
jury  of  certain  evidence  of  other  fires  upon  the  defend- 
ant's right  of  way  in  that  locality  and  rejection  of  evi- 
dence of  the  same  purport.  Exceptions  were  saved  to 
seven  instructions  given  to  the  jury.  Mr.  Williamson, 
manager  of  the  timber  company,  testified  in  part  on 
behalf  of  plaintiff  as  follows : 

*  *  It  is  a  north  slope  all  along  there  inside  of  the  right 
of  way  and  in  the  pine  grass  along  these  cuts  between 
the  block  signal  station,  between  the  siding  and  Glover 
Section-house,  I  found  where  there  has  been  nine  fires 
started  fresh ;  all  appeared  to  be,  might  have  been,  at 
the  same  time,  and  two  had  been  some  time  before.  I 
will  say  that  every  fire  I  found — some  of  them  had  only 
burned,  just  were  fires  in  the  grass  inside  the  right  of 
way,  and  inside  the  fence  and  to  the  best  of  my  btiowl- 
«dge  within  a  hundred  feef 

Counsel  for  defendant  moved  the  court  to  take  this 
evidence  from  the  jury.  The  court  ruled  that  the  mo- 
tion should  be  allowed  unless  it  should  be  shown  that 
an  engine  of  defendant  passed  along  just  prior  to  the 
fires  being  set  out.  The  discovery  of  these  other  fires 
was  made  by  the  manager  of  the  plaintiff  some  10  or 
12  days  after  the  fire  of  which  complaint  is  made.  By 
instruction  12,  the  court  charged  the  jury  in  effect  that 
the  mere  presence  along  the  right  of  way  of  small 
burned-over  areas  was  not  a  circumstance  justifying 
any  inference  of  liability  of  negligence  on  the  part  of 
defendant.  These  rulings  constitute  two  of  the  as- 
signments of  error  which  we  will  consider  together. 
There  was  no  evidence  tending  to  show  that  any  of 
the  defendant's  engines  passed  this  point  prior  to  the 
other  fires  mentioned  by  Mr.  Williamson  or  to  connect 
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their  origin  with  the  company's  engines.  The  rule  jus- 
tifying the  admission  of  evidence  of  other  fires  set  by 
defendant's  engines  does  not  admit  testimony  to  the 
effect  that  12  days  or  so  after  the  fire  a  witness  saw 
burned-over  areas  within  the  right  of  way ;  there  being 
no  testimony  of  the  passing  of  engines  at  or  immedi- 
ately prior  to  the  ignition  of  a  fire :  Hawley  v.  Sumpter 
By.  Co.,  49  Or.  509, 519  (90  Pac.  1106, 12  L.  B.  A.  (N.  S.) 
526) ;  Taffe  v.  Oregon  R.  d  N.  Co.,  60  Or.  177, 180  (117 
Pac.  989) ;  67  Am.  &  Eng.  E.  B.  Cas.  (N.  S.)  130;  La 
SaUe  V.  Central  R.  R.  of  Oregon,  73  Or.  203  (144  Pac. 
414).  Evidence  of  other  fires  is  admissible  only  by 
showing  the  same  to  have  seasonably  followed  in  the 
wake  of  an  engine  from  whose  stack  sparks  were  being 
emitted :  Koontz  v.  Oregon  R.  &  N.  Co.,  20  Or.  3, 16  (23 
Pac.  820) ;  Hartford  Ins.  Co.  v.  Central  R.  R.  of  Ore- 
gon, 74  Or.  144,  149  (144  Pac.  417).  In  Hawley  v. 
Sumpter  Ry.  Co.,  49  Or.  509  (90  Pac.  1106, 12  L.  E.  A. 
(N.  S.)  526),  two  witnesses  deposed  over  objections 
that  they  had  seen  other  fires  along  defendant's  right 
of  way,  but  there  was  no  evidence  tending  to  show  the 
origin  of  the  fires  or  that  the  defendant  was  in  any  way 
responsible  for  them.  At  page  520  of  49  Or.  (page 
1110  of  90  Pac.  [12  L.  E.  A.  (N.  S.)  526]),  the  court 
ruled  as  follows : 

^**The  plaintiff  having  failed  to  offer  in  connection 
with  the  testimony  of  these  two  witnesses,  to  which 
objection  was  made,  any  testimony  tending  to  connect, 
eitiier  directly  or  remotely,  any  of  the  fires  mentioned 
by  them  with  the  operation  of  the  road  by  defendant, 
such  testimony  was  not  admissible.  *  *  '> 

The  ruling  of  the  court  in  these  respects  was  in  con- 
formity with  the  settled  law. 

2.  Error  is  predicated  upon  instructions  Nos.  lO  and 
11^  whereby  the  jury  were  told  that  they  should  not 
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consider  the  allegation  that  defendant  failed  to  employ 
competent  or  carefnl  mechanics  or  machinists  to  keep 
in  a  state  of  repair  its  engines,  or  use  caref  ul,  compe- 
tent or  8u£Scient  fire  patrols,  sectionmen  or  laborers, 
to  protect  the  right  of  way  or  adjacent  land  from  fire. 
By  the  bill  of  exceptions  the  trial  judge  certified  the 
following  statement: 

**  There  was  no  testimony  relating  to  the  competency 
of  the  enginemen,  firemen  and  trainmen.  Neither  was 
there  any  testimony  introduced  tending  to  show  that 
the  defendant  failed  to  employ  competent  or  careful 
mechanics  or  machinists  to  properly  overhaul  its  en- 
gines, locomotives,  cars  or  trains,  or  any  part  thereof. 
Nor  was  there  any  testimony  offered  that  the  defend- 
ant failed  and  neglected  to  employ  or  use  careful  or 
suflScient  fire  patrols,  sectionmen  or  laborers,  whereby 
to  protect  the  right  of  way.'* 

It  is  contended  by  plaintiff  that  the  testimony  that 
defendant's  right  of  way  was  covered  with  a  growth 
of  grass,  weeds  and  debris  was  in  itself  evidence  tend- 
ing to  show  that  defendant  had  not  had  competent 
laborers  upon  it.  In  order  to  fully  understand  these 
instructions  it  is  necessary  to  notice  the  other  parts 
of  the  charge. 

The  trial  court  charged  the  jury  as  follows : 

No.  2.  "I  instruct  you  that  if  you  find  from  the 
evidence  in  this  case  that  the  property  alleged  in  the 
complaint,  or  any  part  thereof,  was  destroyed  by  fire 
communicated  to  it  from  an  engine,  or  engines,  of  the 
defendant  railroad  company,  and  in  the  manner  and 
at  the  place  named  in  the  complaint,  the  fact  that  such 
property  was  so  destroyed  raises  a  presumption  of 
negligence  on  the  part  of  the  defendant  company, 
ei^er  in  the  construction,  management  or  operation 
of  the  engine  or  engines  from  which  the  fire  was  so 
communicated  or  in  the  exercise  of  proper  care  of  its 
right  of  way,  and  casts  upon  the  defendant  railroad 
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company  the  burden  of  proof  of  overcoming  such  pre- 
Bumption  of  negligence  by  evidence  which  you  believe 
to  be  true.^' 

No.  3.  '*I  instruct  you  that  it  was  the  duty  of  the 
defendant  railroad  company  to  exercise  reasonable 
diUgence,  care  and  precaution  in  procuring  and  utiliz- 
ing,  and  keeping  in  good  repair,  the  most  approved 
mechanical  inventions  and  apparatus  to  prevent  the 
escape  of  fire,  coals,  sparks  and  live  cinders;  and  if 
from  the  evidence  in  this  case  you  find  that  the  de- 
fendant railroad  company  did  not  exercise  such  rea- 
sonable diligence,  care  and  precaution  in  producing 
and  utilizing  and  keeping  in  repair  the  most  approved 
mechanical  inventions  and  apparatus  to  prevent  the 
escape  of  fire,  coals,  sparks  and  live  cinders,  and  that 
by  reason  thereof  plaintiff 's  property  was  destroyed  in 
the  manner  alleged  in  its  complaint,  then  your  verdict 
should  be  for  the  plaintiff.  •  •  »' 

No.  4.  **I  instruct  you  that  it  is  the  duty  of  the  de- 
fendant railroad  company  to  exercise  reasonable  care, 
precaution  and  skiU  in  the  operation,  handling  and 
management  of  its  engine  or  engines,  and  if  you  find 
from  the  evidence  in  this  case  that  the  defendant  rail- 
road company  did  not  use  such  care,  precaution  and 
skill,  and  by  reason  thereof  the  plaintiff's  property 
was  destroyed  by  fire  in  the  manner  alleged  in  the 
complaint,  then  your  verdict  should  be  for  the  plain- 
tiff. ••  '» 

No.  6.  **I  instruct  you  that  if  you  further  findvthat 
the  right  of  way  of  the  defendant  had  not  been  mowed 
during  the  period  from  the  first  day  of  June,  1914,  to 
the  first  day  of  July,  1914,  at  the  point  where  the  fire 
started,  and  that  the  fire  was  started  by  sparks  from 
the  engine  or  engines  of  the  defendant  thrown  upon 
such  unmowed  grass  or  weeds  upon  such  right  of  way, 
then  such  presumption  of  negligence  is  conclusive  and 
cannot  be  overcome  by  evidence,  and  your  verdict  must 
be  for  the  plaintiff.  If,  however,  you  should  find  from 
the  evidence  in  this  case  that  the  right  of  way  had  been 
mowed  between  the  first  day  of  June,  1914,  and  the  first 
day  of  July,  1914,  and  you  should  further  find  that  the 
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fire  was  started  by  sparks  from  the  defendant's  engine 
or  engines  at  some  point  on  defendant's  right  of  way 
that  had  been  mowed  between  the  first  day  of  June, 
1914,  and  the  first  day  of  Jnly,  1914,  then  such  pre- 
sumption of  negligence  is  not  conclusive,  but  may  be 
overcome  by  evidence  which  you  believe  that  the  de- 
fendant was  not  negligent  in  any  of  the  respects 
charged  in  the  complaint  relating  to  tiie  equip- 
ment. •  •  ^> 

See  Section  6984,  L.  0.  L. 

It  will  therefore  be  seen  that,  whether  the  railroad 
company  employed  5  or  500  sectionmen  on  this  section, 
the  matter  of  keeping  the  right  of  way  free  from  grass 
and  debris  was  fairly  submitted  to  the  jury,  and  so, 
also,  was  the  question  of  the  care  and  management  of 
the  defendant's  engines.  The  two  instructions  com- 
plained of  relate  to  the  competency  and  skill  of  the 
employees.  The  evidence  did  not  suggest  that  there 
was  a  deficiency  in  the  number  of  men  employed  for 
those  purposes,  and  the  bill  of  exceptions  discloses  no 
evidence  bearing  upon  the  competency  of  the  mechanics 
or  machinists  or  concerning  fire  patrols  or  laborers. 
In  order  to  direct  the  jury  in  the  consideration  of  the 
issues,  it  was  proper  for  the  court,  to  withdraw  from 
them  certain  charges  of  negligence  assigned  in  the  corn- 
plaint  as  a  ground  of  recovery  wh^n  requested  to  do 
so,  when  the  same  was  not  supported  by  the  evidence. 
Otherwise,  in  case  of  a  verdict  in  favor  of  plaintiff,  it 
would  have  been  impossible  to  know  but  that  the  com- 
plaint had  been  remembered  by  the  jury  as  evidence 
and  a  verdict  based  upon  the  claim  of  negligence  in 
those  respects,  when  there  was  no  evidence  to  support 
it :  Chicago,  8t.  P.,  M.  £  0.  Ry.  Co.  v.  Kroloff,  217  Fed. 
525,  528  (133  C.  0.  A.  377).  While  it  is  a  difficult  and 
delicate  matter  for  the  trial  court  to  bear  in  mind  all 
the  evidence  during  the  trial  of  a  cause  bo  as  to  be  able 
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to  80  instmcty  we  are  not  referred  to  any  competent 
testimony  supporting  the  issues  which  was  not  sub- 
mitted to  the  jury  and  find  no  error  in  the  ruling.  Evi- 
dently the  jury  may  have  found  that  the  right  of  way 
was  not  kept  free  from  grass  and  debris^  but  that  the 
fire  did  not  originate  upon  such  right  of  way,  thus 
eliminating  the  question  of  care  in  this  respect.  Of 
course,  the  defendant  would  not  be  liable  for  a  want  of 
care  unless  an  injury  resulted  therefrom.  The  essen- 
tial facts  for  the  consideration  of  the  jury  in  regard 
to  the  care  and  condition  of  the  engines  of  defendant 
were  whether  or  not  the  railroad  company  had  exer- 
cised reasonable  care  in  procuring  and  utilizing  the 
most  modem  inventions,  apparatus  and  appliances  to 
prevent  the  escape  of  fire  and  to  properly  inspect  and 
maintain  the  same  in  good  condition.  By  instruction 
No.  3,  above  quoted,  the  jury  were  told  in  effect  that  if 
they  found  there  had  been  a  lack  of  such  care  and  pre- 
caution on  the  part  of  the  railroad  company,  and  that 
by  reason  thereof  plaintiff's  property  was  destroyed 
by  fire,  they  should  find  a  verdict  for  plaintiff.  In 
other  words,  the  jury  was  informed  in  substance  that 
even  though  the  employees  of  defendant  were  compe- 
tent, if  there  was  negligence  in  the  matters  detailed 
and  injury  ensued,  the  defendant  would  be  liable.  The 
instruction  given  requires  servants  of  the  defendant  to 
exercise  their  ability,  and  it  fairly  submitted  to  the 
jury  the  matter  of  equipping,  maintaining  and  mana- 
ging the  engines  of  defendant. 

3.  Plaintiff  complains  of  instruction  No.  13,  which 
is  as  follows : 

**I  further  instruct  you  that  it  is  the  duty  of  the  de- 
fendant to  exercise  reasonable  diligence,  care  and  pre- 
caution in  procuring  and  in  utilizing  the  most  approved 
medianical  inventions,  apparatus  and  appliances  to 
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prevent  the  escape  of  fire,  coals  and  sparks,  and  to 
exercise  reasonable  care  by  appropriate  inspection  and 
repair  to  maintain  snch  appliances  in  good  condition. 
Now,  if  yon  find  from  the  evidence  that  the  defendant 
has  nsed  reasonable  care  and  exercised  reasonable  dili- 
gence and  precaution  in  obtaining  and  putting  into 
practical  use  such  appliances  and  to  maintain  them  as 
such,  then  it  has  fully  discharged  its  legal  duty  to  all 
those  subject  to  the  danger  incident  to  the  escape  of 
fire,  and  even  if  a  fire  shall  occur  therefrom,  notwith- 
standing the  defendant  has  used  such  care,  diligence 
and  precaution,  then  it  will  be  your  bounden  duty  to 
return  a  verdict  for  the  defendant.'' 

This  part  of  the  charge,  taken  together  with  instruc- 
tion No.  3,  puts  the  question  fairly  before  the  jury 
and  enjoins  the  proper  degree  of  care  upon  the  rail- 
road company:  Anderson  v.  Oregon  R.  R.  Co.,  45  Or. 
215  (77  Pac.  119) ;  La  Salle  v.  Central  R.  of  Oregon, 
73  Or.  203,  211  (144  Pac.  414) ;  Lesser  Cotton  Co.  v. 
St.  Louis  etc.  Ry.  Co.,  114  Fed.  133, 141,  52  C.  C.  A.  95. 

4.  Instruction  No.  14  is  challenged.    It  reads  thus: 

**Now,  the  jury  will  note  that  modem  science  and 
ingenuity  have  not  yet  reached  a  point  where  it  is  pos- 
sible to  propel  steam  locomotives  in  such  a  manner  as 
to  absolutely  prevent  the  emission  of  sparks  or  fire  in 
their  operation.  The  law  does  not  require  that  loco- 
motive engines  used  in  the  manner  the  defendant  uses 
the  same  shall  be  so  constructed,  equipped  or  managed 
so  that  no  sparks  of  fire  shall  escape  from  them,  and 
so  if  sparks  shall  be  emitted  from  the  locomotives  in 
ordinary  and  usual  quantities,  that  is  to  say,  such 
quantities  as  naturally  would  be  emitted  from  an  en- 
gine upon  which  the  railroad  company  shall  have  used 
reasonable  care,  diligence  and  precaution  in  equipping 
with  modem  and  approved  spark-arresting  devices, 
and  shall  have  operated  in  its  usual  course  of  business 
by  competent  employees^  and  a  fire  occurs  from  such 
sparks,  the  defendant  will  not  be  liable. '^ 
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We  approve  this  instruction.  The  law  does  not  re- 
quire of  a  railroad  company  care  beyond  that  which 
the  state  of  the  art  and  the  progress  of  invention  and 
science  will  admit.  Modem  science  and  ingenuity 
have  not  yet  reached  a  point  of  perfection  or  a  state 
where  it  is  possible  to  manage  or  propel  steam  loco- 
motives in  such  manner  as  to  absolutely  prevent  the 
escape  of  sparks  of  fire:  Spaulding  v.  Chicago  d  N. 
By.  Co.,  30  Wis.  110,  125  (11  Am.  Bep.  550) ;  Meno- 
monie  River  Sash  d  Door  Co.  v.  MUwa/uikee  d  N.  R. 
Co.,  91  Wis.  447  (65  N.  W.  176,  179) ;  GainesvUle  etc. 
R.  Co.  V.  Edmondson,  101  Ga.  747  (29  S.  E.  213).  In 
Chenoweth  v.  Southern  Pac.  Co.,  53  Or.  HI,  119  (99 
Pac.  86,  89),  this  court  said: 

"Evidence  that  the  engine,  just  prior  or  subsequent 
to  the  fire,  scattered  sparks,  is  not  sufScient  to  impute 
negligence.  It  is  only  when  emitting  them  in  unusual 
quantities  or  of  unusual  size  that  it  has  that  effecf 

5.  Instruction  No.  16  is  excepted  to  and  is  of  the  fol- 
lowing purport :  That  the  plaintiff  could  prove  liability 
against  the  defendant  for  the  consequence  of  the  fire 
in  question  by  circumstantial  evidence  from  which  the 
jury  could  reasonably  infer  negligence ;  that  the  facts 
and  circumstances  established  to  the  satisfaction  of  the 
jury  by  the  preponderance  of  the  evidence  must  not 
only  be  sufficient  to  justify  an  inference  of  negligence, 
but  must  exclude  every  other  theory  as  to  the  cause  or 
origin  of  such  fire.  The  instruction  embodies  the  law 
of  circumstantial  evidence,  and  the  purport  thereof  is 
to  require  the  fact  to  be  proved  by  a  preponderance 
of  the  evidence ;  that  is,  if  the  facts  and  circumstances 
show  two  ways  or  conditions  to  exist  as  a  result  of 
which  the  railroad  company  would  be  liable,  and  also 
three  other  ways  or  conditions  for  which  the  railroad 
would  not  be  liable,  then  the  jury  was  charged  that  the 
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evidence  must  preponderate  in  favor  of  one  or  more 
of  the  conditions  for  wMch  the  railroad  wonld  be  liable. 
This  charge  was  necessary  in  order  to  prevent  the  jnry 
from  speculating  that  the  fire  occurred  on  account  of 
some  negligent  act  of  defendant  when  the  evidence, 
according  to  their  belief,  might  just  as  strongly  have 
showed  that  it  happened  in  some  other  manner.  In 
13  AnL  &  Eng.  Ency.  Law  (2  ed.),  p.  512,  the  rule  is 
stated: 

'*It  must  be  obvious  that  evidence  that  the  fire  in 
question  merely  might  have  originated  from  the  de- 
fendant's engines,  or  even  proof  tending  to  show  that 
H  did,  is  not  entitied  to  much  weight,  unless  the  possi- 
bility of  origin  from  other  sources  is  excluded.'' 

In  order  to  establish  a  charge  of  negligence  on  the 
part  of  the  railroad  company,  it  is  not  enough  for 
plaintiff  to  show  a  possibility  or  even  a  probability 
that  the  fire  was  communicated  to  the  property  by 
sparks  from  its  locomotives,  but  it  must  prove  by  a 
preponderance  of  affirmative  evidence  that  it  did  so 
originate:  33  Cyc.  1367.  Plaintiff  argues  that  this 
part  of  the  charge  requires  proof  beyond  a  reasonable 
doubt.  This  contention  is  not  in  accord  with  our 
views.  The  instruction  complained  of  is  not  subject 
to  the  criticisms  made  by  the  plaintiff. 

6.  Again,  complaint  is  made  of  instruction  No.  17, 
by  which  the  court  charged  the  jury  that  the  law  does 
not  require  absolute  proof  or  absolute  certainty,  and 
is  satisfied  when  a  jury  of  unprejudiced  minds,  after 
hearing  the  testimony,  have  an  abiding  conviction  of 
the  truth  of  the  claim;  that  it  is  incumbent  upon  the 
plaintiff  to  prove  the  same  by  competent  evidence 
whereby  from  a  preponderance  thereof  they  are  satis- 
fied that  the  claim  has  been  established:  Minnesota 
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Sash  d  Door  Co.  v.  Great  Northern  Ry.  Co.,  83  Minn. 
370  (86  N.  W.  451,  454) ;  Gibbons  v.  Wisconsin  Valley 
B.  Co.,  58  Wis.  335  (17  N.  W.  132) ;  Gracy  v.  Atlantic 
Coast  Line  R.  Co.,  53  Fla.  350  (42  South.  903,  908) ; 
Brown  v.  Atlantic  <6  Air  Line  By.  Co.,  13  Am.  &  Eng. 
E.  B.  Cas.  479,  483.  The  information  thereby  im- 
parted to  the  jury  was  in  aoeordance  with  the  statute. 
Section  688,  L.  0.  L.,  declares  the  standard  of  cer- 
tainty in  respect  to  civil  cases,  as  follows : 

''The  law  does  not  require  demonstration;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof 
io  rarely  possible.  Moral  certainty  only  is  required, 
or  that  degree  of  proof  which  produces  conviction  in 
an  unprejudiced  mmd. ' ' 

Section  868,  subdivision  5,  L.  0.  L.,  makes  it  the  duty 
of  the  court  to  instruct  on  all  proper  occasions  that  in 
civil  cases  the  affirmative  of  the  issue  shall  be  proved, 
and,  when  the  evidence  is  contradictory,  the  finding 
shall  be  according  to  the  preponderance  of  the  evi- 
dence. As  we  understand  the  record,  it  was  the  theory 
of  the  plaintiff  that  the  fire  complained  of  originated 
upon  the  railroad  company's  right  of  way  and  was 
occasioned  by  the  negligence  of  the  defendant.  The 
theory  of  the  defendant  seems  to  have  been  that  the 
fire  did  not  originate  upon  defendant's  right  of  way 
and  was  not  caused  elsewhere  by  the  negligence  of  the 
defendant. 

A  careful  examination  of  the  whole  charge  given  by 
the  trial  court  to  the  jury  leads  us  to  believe  that  the 
disputed  questions  of  fact  were  fairly  submitted  to  the 
jury.  We  have  nothing  to  do  with  the  weight  of  the 
evidence.  It  is  the  special  province  of  the  jury  to  pass 
upon  questions  involving  that  question.    The  jury 
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found  in  favor  of  the  defendant^  and  the  judgment 
based  thereon  must  be  upheld. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  ia  afiirmed.  Afiubmed. 


Sabmitted  on  briefi  Noyember  1,  affirmed  Beeember  12,  1916. 

HILL  V.  AMERICAN  LAND  &  LIVESTOCK  CO.* 

(161  Pae.  408.) 

Waters  and  WatCTranrii6g    Approprlatlwi  for  Irrigation— Deiert  Land 
Act 

1.  Under  the  Doaert  Land  Aet.  Act  Gong.  March  8,  1877,  e.  lOT 
(19  Stat.  377,  U.  8.  Comp.  Stats.  1901,  p.  1548),  which  provides  that 
all  surplus  water  over  and  above  the  actual  appropriation  and  use 
for  reclamation  of  desert  land  under  the  act,  "together  with  the  water 
of  all  lakes,  rivers  and  other  sources  of  water  supplv  upon  the  public 
lands  and  not  navigable,  shall  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public  for  irrigation/'  etc.,  subject  to 
existing  rights,  a  defendant,  whose  title  was  derived  from  patent  from 
the  United  States  government  by  virtue  of  a  homestead  entry,  and 
who  had  made  no  appropriation  of  water  from  a  stream  upon  which 
his  land  had  bordered  since  1877,  could  not,  by  reason  of  the  mere 
abuttal  upon  the  stream,  defeat  or  diminish  a  prior  appropriation 
made  under  the  act. 

Waters  and  Watercourses— Apprcqmriatlon  for  Inlgatioiir— ETldenc^— 
Sofflciency. 

2.  In  a  proceeding  to  determine  riparian  rights,  evidence  held  to 
support  a  finding  that  a  defendant  had  never,  by  ditches  or  otherwise, 
used  or  appropriated  water  for  irrigation  purposes  from  an  abutting 
stream,  except  seepage  water  escaping  from  another  irrigation  system. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60 
Am.  St  Bep.  799.] 

Waters  and  Waterconrses— Appropriation  foir  Irrigation— Bight  t» 
Use  of  Waste  Water. 

8.  It  being  the  duty  of  an  appropriator  of  water  for  irrigation  to 
use  ordinary  methods  to  prevent  waste,  while  a  temporal^  use  may 
be  made  of  seepage  water,  allowed  to  escape  by  excessive  use  of 
water,  by  anyone  who  may  capture  it,  no  permanent  right  can  be  ac- 
quired to  compel  the  continuance  of  the  discharge  or  loss. 

*0n  right  at  common  law  of  prior  appropriators  of  water,  see 
eomprehensive  note  in  80  Ii>  Bi.  Ju  668.  Bepobteb. 
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Waters  and  Watereonraee— Aypropriatlon.  for  Irrigation  Proceedlnga 
—-Pleading— Misjoinder  of  Partiee  Plaintiff. 

4.  Under  Section  393^  L.  O.  Ix,  providing  that  "all  persona  baring 
an  interest  in  the  subject  of  a  snit.  and  in  obtaining  tbe  relief  de- 
manded, may  be  joined  as  plaintiffs,  except  as  *  *  otherwise  pro- 
Tided";  and  that  "anr  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  *  *  adverse  to  the  plaintiff,  or  who  is  a  necessary 
partj  to  a  complete  determination  *  *  of  the  questions  involved/'  in 
a  proceeding  to  determine  riparian  rights  to  water  for  irrigation  pur- 
poses, the  thing  in  controversy  being  the  whole  mobile  ilowage  of  the 
stream,  and  no  adequate  determination  being  possible  without  the 
presence  of  all  interested  in  the  entire  flowage,  the  joinder  of  a  plain* 
tiff  who  claimed  riparian  rights  on  the  stream  was  proper. 

From  Harney:  Daltok  Bioob,  Judge. 

In  Banc    Statement  by  Mb.  JnsnoB  Bxtbnbtt. 

This  is  a  suit  by  Edwin  B.  Hill,  Charlotte  E.  Stur- 
geon,  Bose  E.  Doan,  Melvin  Doan,  John  McLain,  Fred 
Allen,  E.  J.  Catlow,  E.  M.  Schroeder,  Dave  Defen- 
bangh,  Frank  Adrian,  John  Beatty,  Mary  Beatty  and 
Carl  A.  Thomsen,  against  the  American  Land  &  Live- 
stock Co.,  a  corporation,  C.  E.  Thomas  and Wal- 
ter, a  partnership  doing  business  as  Thomas  &  Walter, 
John  Polander,  C.  S.  Allgard,  H.  J.  Bamf  ord,  A.  W. 
Quincy,  J.  E.  Bounsevelle,  Sarah  K.  Wiggins,  Michael 
J.  Woods,  Joseph  Ej*alik,  Blanche  Lyndall,  E.  J.  Dean, 
Q.  Henry  Gils,  W.  S.  Estell,  Cornelius  Mandeville, 
Norman  J.  Boss,  Harry  Slough,  Oscar  Christopher- 
son,  S.  Waterfall,  William  J.  Kennedy,  Lydia  E. 
Fryer,  Hubert  Wynhoff,  P.  E.  Carlton,  E.  A.  Homes, 
Henrietta  C.  Bates,  Hilding  Byden,  George  H.  Miller, 
Gustavo  0.  Schreiber,  F.  L.  Whelply,  Mary  J.  Wul- 
stein,  William  Kent,  William  T.  Styles,  Clarence  F. 
Clark,  F.  E.  Pepper,  Arnold  E.  Archibald,  Lawrence 
Clark,  Velda  M.  Beal,  Eobert  Scott,  and  Pacific  Live- 
stock Company,  a  corporation,  to  adjudicate  the  rights 
of  the  various  parties  to  the  use  of  the  waters  of  Trout 
Creek,  in  Harney  County,  Oregon.  The  plaintiffs  de- 
scribe their  realty  holdings,  the  several  amounts  of 
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their  appropriations  of  water,  and  the  nse  to  which 
they  have  put  it.  Concerning  the  defendants,  after  re- 
citing the  corporate  character  of  some  of  them  and  the 
existence  of  the  partnership  of  two  others,  the  com- 
plaint states  that  they — 

''and  each  and  every  one  claims  an  interest  in  and 
rights  to  the  waters  of  said  Trout  Creek,  but  that  the 
rights  of  each  and  every  one  of  the  said  defendants, 
except  as  herein  otherwise  stated,  are  inferior  to  and 
subject  to  the  rights  of  the  plaintiffs  as  herein  alleged, 
and  that  each  and  every  one  of  the  said  parties  defend- 
ant are  necessary  parties  to  this  suit,  in  order  to  obtain 
a  final  determination  of  the  subject  matter  thereof." 

The  prayer  is  for  a  decree,  determining  the  relative 
rights  and  priorities  of  the  parties  to  the  waters  men- 
tioned. The  Pacific  Livestock  Company,  one  of  the 
defendants,  and  the  only  party  appealing  from  the  de- 
cree, answered,  denying  all  the  allegations  of  the  com- 
plaint. After  averring  its  ownership  of  160.26  acres 
of  land,  its  answer  proceeds  as  follows : 

''That  Trout  Creek  flows,  and  from  time  immemorial 
has  flowed,  through,  over  and  upon  these  said  lands, 
and  which  said  lands  are  riparian  thereto,  and  riparian 
rights  attached  thereto,  and  the  said  defendant  is  en- 
titled to  have  the  water  of  said  creek  flow  by,  through, 
over,  and  upon  the  said  lands,  and  to  make  such  use 
of  said  water  as  a  riparian  owner  is  entitled  to  make 
thereof.  That  in  the  year  1889  tiie  said  defendant,  its 
predecessors  and  grantors,  entered  into  and  upon  the 
said  creek  by  means  of  ditches,  dams  and  other  works, 
and  took  and  appropriated  from  the  said  stream  to 
and  upon  the  lands  aforesaid  40  miner's  inches  of 
water  measured  under  a  4^inch  pressure,  and  applied 
the  same  to  the  irrigation  of  said  lands,  the  watering 
of  stock,  and  other  beneficial  uses,  and  ever  since  said 
time  said  defendant  and  its  predecessors  and  grantors 
have  continuously,  uninterruptedly  under  a  claim  of 
right,  adversely  to  the  said  plaintiffs  and  the  defend- 
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ants  herein  and  to  all  the  world,  taken,  appropriated, 
diverted  and  nsed  the  said  water,  and  the  whole 
thereof,  and  all  of  the  same  has  been,  and  still  is  be- 
ing, applied  to  beneficial  uses,  and  defendant  is  now 
the  owner  of  the  right  to  take,  appropriate  and  use  the 
amount  of  water  aforesaid.  As  a  further  defense  to 
the  said  suit,  the  said  defendant  alleges  that  there  is 
a  misjoinder  of  causes  of  action  in  said  suit,  in  that 
each  of  the  plaintiffs  herein  as  an  appropriator  of  said 
water  has  a  distinct  and  separate  right  of  property 
not  owned  in  conmion  or  jointly,  with  the  other  plain- 
tiffs, and  each  of  said  plaintiffs  has  a  separate  cause 
of  action  to  protect  the  said  property,  and  the  said 
causes  of  action  cannot  be  joined,  and  the  same  are 
improperly  joined  in  said  suit.'' 

This  in  turn  was  denied  by  the  reply.  After  a  full 
hearing  on  the  issues  the  court,  among  others,  ma;de 
the  following  finding  of  fact: 

**That  one  John  Porter  made  homestead  entry  of 
the  east  half  southwest  quarter  and  lot  4,  sec- 
tion 18,  township  39  south,  range  37  east,  W.  M.,  con- 
taining 160.26  acres,  for  which  he  obtained  patent  from 
the  United  States  in  June,  1891,  and  by  mesne  convey- 
ances the  Pacific  Livestock  Company,  a  corporation, 
one  of  the  defendants  herein,  acquired  title  thereto. 
It  appears  from  the  evidence  that  no  ditch  was  ever 
taken  from  Trout  Creek,  and  that  no  water  is  used 
from  that  stream  for  the  irrigation  of  this  ranch,  ex- 
cept seepage  water  that  arises  on  or  near  the  place, 
from  the  irrigation  of  Frank  Adrian's  place.  That 
from  such  seepage  water  about  25  acres  on  the  north 
side  of  Trout  Creek  is  irrigated,  and  about  15  acres 
on  the  south  side  of  the  creek.  No  appropriation  from 
Trout  Creek  can  be  made  for  this  land,  for  the  reason 
that  the  water  used  is  seepage  water.  Nothing  should 
be  cobstrued  here,  however,  as  preventing  ttie  con>- 
pany  from  making  use  of  the  seepage  water  from  the 
Adrian  place." 


206  Hnji  V.  Akebioan  Land  &  Livbstogk  Co.    [82  Or. 

Thereupon  the  court  entered  a  decree,  declaring  the 
rights  of  the  other  parties  to  the  suit,  without  mention 
of  the  Pacific  Livestock  Company.  As  to  that  defend- 
ant the  only  feature  of  the  decree  otherwise  affecting 
it  is  this  last  clause  thereof: 

**The  temporary  injunction  heretofore  granted  in 
this  case  is  hereby  dissolved,  and  each  and  every  party 
to  this  suit  and  those  claiming  by,  through,  or  under 
them  are  hereby  enjoined  from  using  the  water  of  any 
of  the  streams,  the  rights  of  which  have  been  herein 
determined,  in  any  manner  or  amount  contrary  to  the 
provisions  of  this  decree." 

Only  the  Pacific  Livestock  Company  appeals. 
Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac  xi). 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  F.  TreadweU  and  Mr.  John  L.  Rand. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  J.  W.  Biggs,  Mr.  Oiistav  A.  Renibold,  Mr.  P.  J. 
Oallagher,  Messrs.  McGoUoch  <&  Wood,  Mr.  A.  W. 
Oowan,  Mr.  John  8.  Cook  and  Mr.  Charles  W.  EUis. 

Mb.  Justiob  Bxtbnbtt  delivered  the  opinion  of  the 
court 

1.  The  testimony  shows  that  the  Pacific  Livestock 
Company,  for  convenience  called  the  defendant,  de- 
raigned  title  from  one  John  Porter,  who  in  turn  had 
it  from  the  United  States  government  by  virtue  of 
homestead  entry,  which  was  made  by  him  on  April  23, 
1888,  resulting  in  a  patent  dated  June  13, 1891.  This 
renders  it  subject  to  the  act  of  Congress  of  March  3, 
1877|  commonly  known  as  the  ^'Desert  Land  Act,'* 
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which  provided  that  all  surplus  water  over  and  above 
the  actual  appropriation  and  use  for  reclamation  of 
desert  land  under  the  act,  *Hogether  with  the  water  of 
all  lakes,  rivers  and  other  sources  of  water  supply  upon 
the  public  lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of  the  pub- 
lic for  irrigation,  mining  and  manufacturing  purposes 
subject  to  existing  rights  •  •  »^  Act  Cong.  1877, 
c.  107  (19  Stat.  U.  S.  377,  6  Fed.  Stats.  Ann.  392,  U.  S. 
Oomp.  Stats.  1901,  p.  1548).  This  provision  is  thus 
construed  by  this  court  in  Hough  v.  Porter,  51  Or.  318, 
404  (98  Pac.  1083,  at  1097) : 

''The  language  used  in  this  act  was  clearly  intended 
to  change  the  rule  respecting  the  right  of  riparians  to 
the  use  of  water  for  irrigation,  mining  and  power  pur- 
poses ;  but,  as  in  the  last  case  cited,  it  has  its  limits. 
It  does  not  go  so  far  as  to  affect  the  rig:hts  originally 
giving  rise  to  the  doctrine  of  riparian  rights;  uiat  is, 
for  domestic  use,  including  the  watering  of  domestic 
animals  and  such  stock  as  may  be  essential  to  the  sus- 
tenance of  the  owners  of  lands  adjacent  to  the  streams 
or  other  bodies  of  water. ' ' 

Thus  it  is  made  plain  that  riparian  rights  are  not 
the  same  in  essential  particulars  as  the  common-law 
privilege  thus  designated.  In  the  arid  and  semi-arid 
regions  of  the  west  the  principal  thing  is  the  beneficial 
use  of  water  as  contrasted  with  its  mere  presence 
under  the  old  common-law  doctrine  that  a  person  whose 
lands  abutted  upon  a  stream  was  entitled  to  have  it 
flow  past  his  premises  as  it  was  naturally  wont  to  do 
undiminished  in  quantity  except  for  domestic  purposes 
and  unimpaired  in  quality.  The  rule  had  its  rise  in 
England,  where  irrigation  was  at  the  time  practically 
unknown.  The  modification  embodied  in  the  act  of 
Congress  referred  to  and  in  the  general  legislation  of 
the  semi-arid  western  states  is  founded  upon  the  neces- 


208  Hill  v.  American  Land  &  Livestooc  Co.    [82  Or*. 

sity  of  the  sitnation  and  the  principle  of  making  the 
water  do  the  greatest  good  to  the  greatest  nnmber. 
It  may  well  be  doubted,  therefore,  whether  the  alle- 
gation of  the  defendant's  answer,  to  the  effect  that 
riparian  rights  attach  to  its  lands  by  virtne  of  the 
creek  running  through  it,  is  more  than  a  conclusion 
of  law,  or  presents  any  obstacle  to  the  prior  appropria- 
tion of  other  parties  taking  advantage  of  the  reserva- 
tion annexed  by  the  government  to  its  lands,  permit- 
ting its  appropriation  by  the  first  comer  of  the  waters 
flowing  thereon.  If  other  persons,  operating  under 
the  Desert  Land  Act  had  previously  appropriated  all 
the  water  of  the  stream,  it  seems  that  the  riparian 
rights  as  known  at  common  law,  attaching  to  the  land 
in  question  in  favor  of  a  subsequent  taker,  would  be 
negligible.  Because  public  land  since  1877  bordered 
a  stream,  it  does  not  necessarily  follow  that  one  hold- 
ing it  by  subsequent  title  can  defeat  or  diminish  a 
prior  appropriation  made  under  the  act.  To  work  out 
such  a  result  something  more  must  be  shown  than  mere 
abuttal  upon  the  stream  bed. 

2.  All  the  testimony  affecting  the  defendant  appears 
in  the  abstract.  John  C.  Beatty,  a  foreman  for  many 
years  for  the  defendant,  testified  that  the  only  water 
that  goes  upon  the  land  in  question  is  seepage  water 
from  the  Frank  Adrian  place  next  above  it  on  the 
stream.  He  says  that  a  successor  of  his  plowed  some 
in  an  old  ditch  on  the  defendant's  land,  but  that  he 
never  saw  any  water  in  it  It  seems  it  was  not  con- 
nected directly  or  indirectly  with  Trout  Creek.  He 
is  clear  in  his  statement  that  the  only  water  going  upon 
the  place,  aside  from  the  stream,  is  seepage  from  the 
place  above,  and  that  the  only  use  to  which  the  prop- 
erty in  question  was  put  was  for  pasturage,  or  to  hold 
oattlt  there  three  or  four  or  live  days  during  the  rodeo. 
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There  is  utterly  no  testimony  to  support  the  allega- 
tion that  the  defendant  entered  upon  the  creek  and  by 
means  of  ditches,  dams  and  other  works  appropriated 
water  therefrom.  The  finding  of  fact  quoted  is  amply 
supported  by  the  testimony. 

3.  The  complaint  of  the  defendant  is  that  in  pre- 
scribing the  amount  of  water  which  Adrian  was  enti- 
tled to  use,  no  provision  was  made  for  continuing  the 
seepage  upon  which  the  defendant  depends  for  mois- 
ture upon  its  land.  The  principle  governing  such  a 
case  is  thus  enunciated  in  2  Kinney,  Irrigation  and 
Water  Bights  (2  ed.),  Section  1115: 

**In  a  previous  chapter  upon  the  subject  of  the  eco- 
nomic use  and  the  suppression  of  waste  we  endeavored 
to  show  that  in  all  enterprises  for  the  use  of  water 
there  is  more  or  less  of  the  water  lost  to  the  ftppro- 
priators  from  what  is  called  necessary  waste.  This  is 
the  water  which  escapes  from  the  ditches,  canals  or 
other  works,  and  which  cannot  be  avoided  by  the  ordi- 
nary precautions  commonfy  used  in  the  construction 
of  the  works.  And  while  it  is  the  duty  of  the  appro- 
priator  to  use  ordinary  methods  to  prevent  this  waste,, 
he  is  not  compelled,  under  the  law,  to  use  extraordinary 
methods.  However,  as  'water  is  a  movable,  wander- 
ing thing,'  under  the  best  methods  known  to  man^ 
some  of  the  water  will  escape.  To  this  necessarily  lost 
water,  while  a  temporary  use  may  be  made  of  it  by 
anyone  who  may  capture  it,  no  permanent  right  can 
be  acquired  so  as  to  compel  the  continuance  of  the 
disdiarge  or  loss.'' 

The  modem  doctrine  in  the  western  states  is  that  na 
person  has  a  right  to  use  more  water  under  his  appro- 
priation than  can  be  beneficially  applied  to  some  use- 
ful purpose.  If,  therefore,  Adrian  violated  this  rule 
by  his  excessive  use  of  the  water,  he  had  no  title  to 
the  surplus,  and  neither  could  the  defendant  acquire 
any  ownership  therein.    The  latter  would  be  in  no 
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better  position  than  the  receiver  of  stolen  goods.  It 
cannot  call  npon  the  conrt  to  compel  Adrian  to  con- 
tinne  in  his  wrongful  and  prodigal  use  of  the  water  so 
that  the  defendant  may  be  benefited  by  the  resulting 
seepage.  The  allusion  to  seepage  in  the  finding  of 
the  court  already  quoted  manifestly  refers  to  that 
unavoidable  escape  of  water  referred  to  in  the  excerpt 
from  the  writingfs  of  Kinney.  The  evidence  does  not 
disclose  any  impairment  of  riparian  rights  as  modified 
by  the  Desert  Land  Act.  Under  the  finding  of  fact  the 
decree  might  have  been  made  more  specifically  strin- 
gent upon  the  defendant.  Its  rights  were  not  preju- 
diced by  the  conclusion  of  the  court 

4.  It  was  also  charged  by  the  answer  that  there  was 
a  misjoinder  of  causes  of  action  in  that  each  appro- 
priator  was  an  owner  in  severalty,  and  could  not  join 
with  others  in  this  class  of  litigation;  but  that  point 
has  been  adversely  determined  by  this  court  in  apply- 
ing Section  393,  L.  0.  L.,  reading  thus : 

''All  persons  having  an  interest  in  the  subject  of  the 
i3uity  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  as  in  this  title  otherwise 
provided.  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  questions 
involved  therein.'' 

The  rule  is  established  in  the  following  precedents : 
Williams  v.  Altnow,  51  Or.  275  (95  Pac.  200,  97  Pac 
539) ;  Hough  v.  Porter,  51  Or.  318,  404  (98  Pac.  1083, 
1097) ;  Whited  v.  Cavvn,  55  Or.  98  (105  Pac.  396) ; 
Lockhart  v.  Ferrey,  59  Or.  179  (115  Pac.  431).  The 
thing  in  controversy  is  the  whole  mobile  flowage  of  the 
stream.  At  the  outset,  imder  the  very  nature  of 
things,  no  one  can  tell  what  particular  drop  of  water 
is  his  own.    It  is  the  use  of  an  aliquot  part  of  this 
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amount  which  is  in  question;  and  no  adequate  deter- 
mination of  the  same  can  be  had  without  the  presence 
of  all  who  are  interested  in  the  entire  flowage  of  the 
stream.  Error  is  not  apparent  in  the  decree.  It  is 
affirmed.  Affirmed. 


Argoed  June  f ,  affirmed  December  18,  19161 

STATE  V.  FAENAM.* 

(161  Pae.  417.) 

IMfetdieiit  and  Infomifttioii— Homicide— Indiided  OffeDeef. 

1.  Tlie  general  mle  is  that  an  indictment  for  murder  in  the  first 
decree  necessarily  involyee  all  other  grades  of  homicide  which  the 
evidence  tends  to  establish. 

[As  to  indictment  or  information  for  homieidey  mo  note  in  8 
Am.  St  Beik  279.] 

Abortion— Elomeiita. 

2^  Procuring  an  nnlawfol  abortion  npon  anj  woman  always  in- 
Tolves  an  assault  in  law,  even  when  it  is  done  with  her  conaent  and 
/)onniyance,  became  no  one  can  consent  to  an  unlawful  aet. 

Homicide— Statate— Abortion. 

3.  The  Oregon  statute,  making  homicide  from  unlawful  abortion 
manslaughter,  has  not  created  a  new  crime,  but  merely  reduced  the 

trade  of  the  offense  at  common  law  by  changing  the  punishment  from 
eath  to  imprisonment  in  the  penitentiary. 

Homicide— todjetmant    Abortloin. 

4.  An  indictment  for  murder  in  the  first  degree  is  sufficient  to  sus- 
tain a  conviction  for  homicide,  committed  in  an  attempt  to  procure 
an  abortion. 

Homicide— Indictniait—TJtaknown  Meana. 

5.  An  indictment  for  murder  by  means  unknown  to  the  grand  jury 
is  good. 

Homicide    Indictment— Proof  and  Variaaco. 

6.  An  indictment  for  murder  by  means  unknown  to  the  grand  jury 
will  sustain  couTiction  in  a  case  where  accused  was  conclusively 

*0n  admissibility  of  declarations  of  one  upon  whom  an  abortion 
has  been  committed  against  others  eharged  with  complicity  therein. 
see  notes  in  35  L.  R.  A.  (K.  8.)  1084;  L.  R.  A.  19160,  670. 

On  homicide  in  commission  of  or  attempt  to  commit  abortion^ 
see  notes  in  63  Ii.  S.  A.  902;  49  L.  R.  A.  (N.  8.)  69D.        Bepoetuu 
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proved  to  hare  either  murdered  a  girl  outright  or  killed  her  in  an 
attempt  to  procure  an  abortion* 

Homicide — Hanaleao  Error. 

7.  Where  it  appeared  that  accused  either  killed  a  girl  outright  or 
in  an  attempt  to  procure  an  abortion,  but  there  wu  no  evidence  that 
an  operation  was  necessary  to  preserve  the  life  of  the  mother  or  child, 
any  error  in  failing  to  point  out  the  statutory  exceptions  or  justifiea- 
tion  for  such  an  operation  was  harmless. 

Homicide— Svldenco. 

8.  Evidence  of  the  identity  of  deceased,  whose  remains  were  found 
burned  in  a  barn,  of  previous  preparation  by  accused  for  abortion, 
and  of  footprints  of  accused  and  the  horse  he  was  riding,  etc.,  held 
to  sustain  a  conviction  for  mandaughter  by  direct  killing  or  produ* 
cing  an  abortion  on  deceased. 

Criminal  Iaw— Harmless  Error. 

9.  Admission  of  testimony  of  a  girl  friend  of  deceased  that  she 
(deceased)  had  told  her  that  she  would  stay  home  because  accused 
was  coming  to  see  her  that  evening  was  not  prejudicial,  where  with- 
out objection  there  remained  in  the  record,  upon  answer  to  cross- 
examination,  a  statement  of  a  state's  witness  that  deceased  had  told 
some  girls  that  she  had  received  a  letter  from  accused,  and  could  not 
go  out  with  them  because  accused  was  coming  to  see  her  that  evening. 

Homlcido — Evidence— Declaratioiis  of  Deceased. 

10.  Declarations  of  deceased,  made  in  a  perfectly  natural  manner, 
on  the  evening  of  the  homicide,  that  she  was  about  to  meet  accused 
were  admissible  to  show  that  what  she  intended  to  do  was  probably 
done,  and  did  not  violate  Section  705  or  Section  727,  subdivision  4,. 
L.  O.  L.,  as  to  declarations,  or  any  other  Code  section. 

Oriniiial  Xaw— Bvidmico— Comyoteiicy. 

11.  If  evidence  is  competent  for  one  purpose,  it  cannot  be  rejected 
merely  because  it  is  not  competent  for  another  purpose,  alUiough  an 
instruction,  limiting  its  effect,  is  proper. 

Orimlnal  Iaw— Evidence— Dodaratioiis  of  Thlxd  PifsoBt. 

12.  Evidence  of  declaration  of  third  person,  tending  to  show  ho 
committed  the  homicide,  is  inadmissible. 

FROM  DISSENTING  OPINION. 

Orimlnal  Iaw— Evidence— Real  Evidence. 

18.  The  admission  in  evidence  of  material  objects  or  allowing 
inspection  of  the  same,  whether  offered  in  evidence  or  not  is  witshin 
the  discretion  of  the  court» 

Crlmliial  L»ir— BvidoDoe; 

14.  The  refusal  six  montits  after  the  hondcide  to  allow  the  Jury  to 
inspect  the  feet  of  a  horse  upon  whose  tracks  the  prosecution  relied 
was  not  an  abuse  of  the  court's  discretion  as  to  admitting  in  evidenco 
material  objects  or  allowing  inspection  of  the  same. 

From  Douglas :  Gbobgs  F.  Skipwobth,  Judge. 
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In  Bana    Statement  by  Mb.  Justioi  MoBbidb. 

The  defendant,  Boy  A.  Famam,  was  indicted  for 
murder  in  the  second  degree,  the  charging  part  of  the 
indictment  being  as  follows : 

**He,  the  said  Boy  A.  Famam,  on  the  eighth  day  of 
December,  A.  D.  1914,  in  the  said  county  of  Douglas, 
State  of  Oregon,  then  and  there  being,  did  then  and 
there  wrongfully,  unlawfully,  feloniously,  purposely 
and  maliciously  kill  Edna  Morgan  in  some  manner  and 
by  some  means  unknown  to  the  grand  jury ;  and  so  he, 
ihe  aforesaid  Boy  A.  Famam,  did  then  and  there  in 
said  county  and  state  commit  the  crime  of  murder  in 
the  second  degree  by  feloniously,  purposely  and  mali- 
ciously killing  the  aforesaid  Edna  Morgan,  contrary  to 
the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Oregon. '* 

The  jury  returned  a  verdict,  finding  defendant  guilty 
of  manslaughter.  The  court,  among  others,  gave  the 
following  instructions : 

**Now,  directing  your  attention  to  manslaughter. 
The  statute  provides  that  if  any  person  shall,  in  the 
commission  of  an  unlawful  act,  or  lawful  act  without 
due  caution  or  circumspection,  involuntarily  kill  an- 
other, such  person  shall  be  guilty  of  manslaughter. 
•  •  If  you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant, while  in  the  commission  of  an  unlawful  act, 
if  he  did  commit  an  unlawful  act,  on  the  night  that 
Beamer's  bam  burned  in  Douglas  County,  Oregon,  in- 
voluntarily killed  Edna  Morgan,  then  it  would  be  your 
duty  to  find  the  defendant  guilty  of  manslaughter.  I 
instruct  you  that  if  you  find  beyond  a  reasonable  doubt 
that  the  defendant  by  any  means  committed  an  abor- 
tion upon  the  person  of  Edna  Morgan,  then  I  instruct 
you  that  such  act,  if  such  act  took  place,  was  an  unlaw- 
ful act,  and  if  you  find  beyond  a  reasonable  doubt  that 
the  defendant,  on  the  night  that  Beamer's  bam  burned 
in  Douglas  County,  Oregon,  committed  an  abortion 
upon  the  person  of  Edna  Morgan,  and  if  you  further 
find  beyond  a  reasonable  doubt  that  Edna  Morgan  was 
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killed  as  a  result  of  sucli  abortion^  if  sncli  abortion  was 
committed,  then  it  would  be  your  duty  to  convict  the 
defendant  of  manslaughter.'' 

The  defendant  by  his  counsel  excepted  generally  to 
the  instructions  in  regard  to  manslaughter.  From  the 
judgment  of  the  court  upon  the  verdict  the  defendant 
appeals  here.  The  points  relied  upon  in  the  appeal 
appear  in  this  opinion,  and  in  the  opinions  of  Mr.  Jus- 
tice Habbis,  concurring,  and  of  Mr.  Justice  Bubkbtt, 
dissenting.  Affibbced. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  W.  Gardwell. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Attorney  General,  Mr.  George 
Netmer,  Jr.,  District  Attorney,  and  Mr.  Dexter  Rice, 
with  oral  arguments  by  Mr.  Brown  and  Mr.  Neuner,  Jr. 

Mb.  Justicb  MoBBira  delivered  the  opinion  of  the 
court 

1-4.  For  the  reasons  stated  in  the  opinion  of  Mr. 
Justice  HabbiS;  we  are  satisfied  that  the  defendant  was 
guilty  of  an  unlawful  homicide,  and  that  he  either  shot 
deceased,  which  would  be  deliberate  murder,  or  killed 
her  in  the  attempt  to  commit  an  unlawful  abortion 
upon  her,  which,  under  our  statute,  would  be  man- 
slaughter. The  general  rule  in  this  state  is  that  an 
indictment  for  murder  in  the  first  degree  necessarily 
involves  all  other  grades  of  homicide  which  the  evi- 
dence tends  to  establish :  State  v.  Ellsworth,  30  Or.  145 
(47  Pac.  199) ;  State  v.  Magers,  35  Or.  520  (57  Pac. 
197) ;  State  v.  Crockett,  39  Or.  76  (65  Pac.  447) ;  State 
V.  Megorden,  49  Or.  259  (88  Pac.  306,  14  Ann.  Gas. 
130).    These   decisions  would   seem  to  foreclose  the 
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contention  of  defendant's  ootinsel  here  so  far  as  this 
branch  of  the  case  is  concerned,  and  the  case  of  People 
V.  Olmatead,  30  Mich.  431,  which  suggests  a  contrary 
view,  we  believe  to  be  based  upon  an  erroneous  dis- 
tinction between  that  class  of  homicides  known  as  vol- 
untary homicides,  in  which  violence,  assault  and  tres- 
pass are  involved,  and  involuntary  homicides  caused 
by  the  doing  of  an  unlawful  act,  but  with  no  intent  that 
it  should  result  in  death.  As  observed  in  People  v. 
Olmstead,  the  defect  is  not  one  of  pleading,  but  of 
evidence.  If  it  appears,  therefore,  from  the  evidence 
that  the  defendant,  in  attempting  to  commit  an  abor- 
tion upon  the  deceased,  assaulted  her,  this  brings  the 
case  within  the  ordinary  rules  of  manslaughter.  Pro- 
curing an  unlawful  abortion  upon  any  woman  always 
involves  an  assault  in  law,  even  when  it  is  done  with 
her  consent  and  connivance,  because  no  one  can  con- 
sent to  an  unlawful  act.  While  as  between  the  parties 
an  unlawful  act  may  sometimes  be  condoned,  it  is  not 
within  the  power  of  any  person  to  waive  the  violation 
of  the  laws  of  the  country.  Instances  of  this  are  found 
in  cases  of  mutual  agreements  to  fight,  wherein  it  is 
held  that  both  parties  to  such  a  conflict  are  guilty  of 
assault  and  battery,  and  that  each  may  recover  dam- 
ages from  the  other  for  injuries  inflicted:  5  C.  J.  630, 
and  cases  there  cited.  If  procuring  an  unlawful  abor- 
tion, therefore,  is  an  assault,  the  offense  comes  within 
those  involuntary  killings  by  misdirected  violence 
which  constitute  manslaughter.  At  common  law  the 
producing  of  an  unlawful  abortion  resulting  in  the 
death  of  the  mother  was  murder  by  violence.  Our 
statute  by  making  the  offense  manslaughter  has  not 
created  a  new  crime,  but  has  merely  reduced  the  grade 
of  an  old  offense  by  changing  the  punishment  from 
death  to  imprisonment  in  the  penitentiary.    Thus,  in 
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Chitty's  Criminal  Law,  Vol.  3,  p.  800,  we  find  the  form 
of  B30L  indictment  for  procuring  an  abortion,  or  rather 
a  series  of  abortions,  the  fourth  count  of  which  we 
quote,  omitting  only  formal  and  archaic  allegations : 

*'And  the  jurors,  etc.,  do  further  present  that  the 
said  E.  F.  afterward,  etc.,  in  and  upon  A.  E.  •  *  [she] 
then  and  there  being  big  and  pregnant  with  a  certain 
other  child,  did  make  another  violent  assault,  and  her 
the  said  A.  E.  and  then  and  there  did  violently  beat, 
bruise,  wound,  and  ill  treat,  so  that  her  life  was  thereby 
greatly  despaired  of,  and  then  and  there  violently, 
wickedly,  and  inhumanly  pinched  and  bruised  the  belly 
and  private  parts  of  the  said  A.  E.,  and  a  certain  in- 
strument called  a  rule,  which  he,  the  said  E.  F.,  in  his 
right  hand  then  and  there  had  and  held,  up  and  into 
the  womb  and  body  of  the  said  Anne,  then  and  there 
violently,  wickedly,  and  inhumanly,  did  force  and 
thrust  with  a  wicked  intent  to  cause  and  procure  the 
said  A.  E.  to  miscarry  and  to  bring  forth  the  said  child, 
of  which  she  was  so  big  and  pregnant,  as  last  aforesaid, 
dead,*^  etc. 

Another  count  in  the  same  indictment  for  another 
abortion  attempted  upon  the  same  woman  charged  the 
defendant  with  an  assault  by  administering  drugs  with 
intent  to  produce  an  abortion,  and  feloniously  and  of 
malice  aforethought  to  murder  said  child.  So  it  is  said 
in  Hale's  Pleas  of  the  Crown,  p.  429: 

**If  a  woman  be  with  child,  and  any  gives  her  a 
potion  to  destroy  the  child  within  her,  and  she  takes  it, 
and  it  works  so  strongly  that  it  kills  her,  this  is  mur- 
der, for  it  was  not  given  to  cure  her  of  a  disease,  but 
unlawfully  to  destroy  her  child  within  her,  and,  there- 
fore, he  that  gives  a  potion  to  this  end  must  take  the 
hazard,  and  if  it  kills  the  mother,  it  is  murder,  and  so 
ruled  before  me  at  the  assizes  at  Bury  in  the  year 
1670":  See,  also,  Margaret  Tinckler's  Case,  1  East's 
P.  C.  354. 
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From  these  precedents  I  oonclnde  that  at  common 
law  the  act  of  producing  an  abortion  was  always  an 
assault,  for  the  double  reason  that  a  woman  was  not 
deemed  able  to  assent  to  an  unlawful  act  against  her- 
self,  and  for  the  further  reason  that  she  was  incapable 
of  consenting  to  the  murder  of  an  unborn  infant ;  and, 
as  already  shown,  our  statute,  while  it  has  reduced  the 
grade  of  the  homicide  from  murder  to  manslaughter, 
has  not  taken  away  any  other  element  of  the  offense. 
This  being  true,  the  death  of  the  deceased,  occurring 
by  reason  of  a  double  assault  made  both  upon  her 
and  upon  her  unborn  child,  comes  clearly  within  the 
category  of  those  degrees  of  felonious  homicide  by 
violence  which  begins  with  murder  in  the  first  degree. 
The  practice  of  allowing  convictions  for  manslaughter 
upon  indictments  for  murder  in  the  first  degree  is  no 
mere  creature  of  our  statute,  but  is  as  old  as  the  com- 
mon law.  Thus  in  1  East's  P.  C.  340,  printed  in  1716, 
we  find  the  following: 

**In  most  cases  where  justice  requires  that  a  man 
should  be  put  upon  his  trial  for  killing  another,  it  is 
usual  (and  proper,  if  there  be  any  doubt)  to  charge 
him  in  the  indictment  for  murder,  because  in  many 
instances  it  is  a  complicated  question;  and  no  injury 
can  thereby  happen  to  the  individual  at  all  comparable 
to  the  evil  example  of  a  lax  administration  of  justice 
in  this  respect ;  for  the  verdict  and  judgment  will  still 
be  adapted  to  the  nature  of  the  offense,  such  as  it 
appears  upon  the  evidence.*' 

In  the  appendix  to  Blackstone's  Commentaries,  Vol. 
4,  is  found  a  form  of  judgment  upon  a  verdict  of 
manslaughter  upon  an  indictment  charging  the  defend- 
ant with  willful  murder.  From  all  of  these  author- 
ities we  deduce  the  principle  that  procuring  an  unlaw- 
ful abortion  by  any  means  is  always  in  the  eye  of  the 
law  an  assault,  both  ui>on  the  woman  operated  upon 
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and  upon  the  unborn  child,  and  that  the  one  who,  in 
producing  such  abortion,  kills  the  mother  stands  in  no 
different  relation  to  the  law  from  a  person  who,  in 
an  attempt  to  shoot  A,  shoots  wild  and  kills  B,  except 
in  so  far  as  Section  1900,  L.  0.  L.,  has  modified  the 
punishment.  It  seems  to  be  the  general  rule  that  an 
indictment  in  the  ordinary  form  for  murder  in  the  first 
degree  is  sufficient  to  sustain  a  conviction  for  a  homi- 
cide committed  in  the  attempt  to  perpetrate  a  felony : 
Titus  V.  State,  A&  N.  J.  Law,  36  (7  Atl.  621) ;  Common- 
wealth  V.  Flanagan,  7  Watts  &  S.  (Pa.)  415;  People  v. 
Giblin,  115  N.  Y.  196  (21  N.  E.  1062,  4  L.  B.  A.  757) ; 
State  V.  Covington,  117  N.  C.  834  (23  S.  E.  337),  and 
many  others.  Numerous  states  in  which  the  courts 
have  held  as  above  have  statutes  similar  to  ours  in  re- 
lation to  the  certainty  with  which  the  circumstances 
of  the  crime  shall  be  set  forth  in  the  indictment  The 
following  is  a  resumS  of  some  of  the  opinions  on  this 
point: 

In  State  v.  Foster,  136  Mo.  653  (38  S.  W.  721),  the 
court  says: 

*' The  indictment  charges  that  the  murder  was  com- 
mitted in  the  attempt  to  rob  Atwater,  but  such  state- 
ment was  wholly  unnecessary,  as  the  indictment  may 
be  drawn  in  common  form,  and  then,  when  proof  is 
made  that  the  homicide  was  done  in  the  perpetration 
of  a  robbery,  this  proof,  being  made,  is  tantamount 
to  that  premeditation,  deliberation,  etc.,  which  other- 
wise are  necessary  to  be  proven,  in  order  to  constitute 
murder  in  the  first  degree.'* 

In  Titus  V.  State,  49  N.  J.  Law,  36  (7  Atl.  621),  the 
indictment  contained  three  counts,  of  which  two  are 
considered  in  the  opinion,  one  being: 

^^And  the  grand  inquest  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  the  said  James  J. 
Titus,  on  the  said  eighth  day  of  April,  in  the  year 
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aforesaid,  at  the  said  town  of  Hackettstown  aforesaid, 
in  said  comity,  and  within  the  jurisdiction  aforesaid, 
in  and  upon  one  Matilda  Smith,^  in  the  peace  of  God 
and  this  state  then  and  there  being,  did  commit  rape, 
*  *  and  in  conmiitting  rape  in  and  npon  her,  the  said 
Matilda  Smith,  did  kill  the  said  Matilaa  Smith,"  etc. 

This  connt  was  held  bad.  Another  count  read  as 
follows : 

^^In  and  upon  one  Matilda  Smith,  in  the  peace,  etc., 
did  make  an  assault,  and  her,  the  said  Matilda  Smith, 
then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought,  did  kill  and  murder,  contrary,"  etc. 

From  the  opinion  I  quote  as  follows : 

"At  the  trial  the  jury  was  instructed  that  if  it  ap- 
peared that  the  killing  was  perpetrated  by  the  defend- 
ant in  committing,  or  in  attempting  to  commit,  a  rape 
upon  the  woman,  he  should  be  found  guilty  of  murder 
in  the  first  degree,  without  reference  to  the  question 
whether  such  lalling  was  willful  or  unintentional.  The 
position  of  the  counsel  of  the  defendant  upon  the  point 
is  that,  as  there  is  no  special  count  charging  that  the 
death  of  the  woman  occurred  in  the  attempt  to  commit 
or  in  the  commission  of  a  rape  upon  her,  the  law  will 
not  permit  such  fact  to  be  proved  for  the  purpose  of 
aggravating  the  killing,  if  it  was  unintentional,  into 
the  crime  of  murder  in  the  first  degree.  This  conten- 
tion is  based  upon  the  sixty-eighth  section  of  the 
Grimes  Act,  which  declares  that, '  AH  murder  that  shall 
be  perpetrated  by  means  of  poison,  or  by  lying  in  wait, 
or  by  any  other  kind  of  willful,  deliberate,  and  pre- 
meditated killing,  or  which  shall  be  committed  in  per- 
petrating or  attempting  to  perpetrate  any  arson,  rape, 
etc.,  shall  be  deemed  murder  in  the  first  degree  and  that 
all  other  kinds  of  murder  shall  be  murder  in  the  sec- 
ond degree.'  The  argument  urged  in  support  of  the 
position  that  a  special  count  was  indispensable  when- 
ever the  state  rehed  on  any  of  the  statutory  particulars 
connected  with  the  killing  to  intensify  such  killing  into 
murder,  was  that,  as  the  act  created  and  defined  the 
offense,  every  constituent  of  the  crime  embraced  in 
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snch  definitioii  must  be  stated  in  the  indictment.  But 
this  proposition  cannot  be  sustained,  for  it  has  been 
conclnsively  settled  by  the  Conrt  of  Errors  in  this 
state,  in  the  case  of  Graves  v.  State,  45  N.  J.  Law,  205, 
Id.,  358  [46  Am.  Bep.  778],  that  the  section  relied  on 
did  not  create  any  new  crime,  but  *  merely  made  a  dis- 
tinction, with  a  view  to  a  difference  in  the  punishment^ 
between  the  most  heinous  and  the  less  aggravated 
grades  of  the  crime  of  murder.*  This  decided  case 
seems  to  us  directly  in  point,  for  in  that  instance,  the 
indictment  being  in  the  abbreviated  form  given  by  the 
statute,  it  was  insisted  that  as  such  form  did  not 
embody  the  statement  that  the  alleged  killing  was  *  will- 
ful, deliberate  and  premeditated,*  the  pleading  was 
insuflScient,  as  it  did  not  appear  that  murder,  within 
the  statutory  definition  of  the  crime,  had  been  com- 
mitted. The  objection  was  overruled  and  the  indict- 
ment was  sustained,  and  it  is  obvious  that  if  it  be  not 
necessary  to  set  out  in  the  count  that  the  alleged  kill- 
ing was  'willful,  deliberate  and  premeditated,*  which 
is  one  of  the  categories  of  murder  mentioned  in  the  sec- 
tion, it  cannot  be  necessary  to  show  that  the  killing  was 
in  the  commission  of  a  rape,  which  is  another  of  the 
categories  of  the  same  section.** 

In  the  case  of  State  v.  AverUl,  85  Vt.  115  (81  AtU 
461,  Ann.  Cas.  1914B,  1005),  defendant  (called  re- 
spondent in  the  opinion)  was  indicted  for  murder  in 
the  first  degree.  Defendant  objected  to  an  instruction 
upon  involuntary  manslaughter.    The  court  says : 

**  'A  lawful  act,  done  in  an  unlawful  or  negligent 
manner,  is  in  law  an  unlawful  act*  (State  v.  Dorsey, 
118  Ind.  167,  10  Am.  Si  Bep.  Ill,  20  N.  E.  779) ;  and 
we  think  the  testimony  given  by  the  respondent  tended 
to  show  that  the  shooting,  though  unintentionally  done, 
was  the  result  of  negligence  by  her  in  handling  the  gun, 
indicating  on  her  part  a  carelessness  or  recklessness 
incompatible  with  a  proper  regard  for  human  life, 
which,  if  established,  would  in  law  render  her  guilty 
of  involuntary  manslaughter.  •  •  If  an  indictment  so 
drawn  sufficiently  informs  the  accused  of  the  cause  and 


Deo.  1916.]  Stats  t;.  Fabnam.  221 

nature  of  the  accusation  against  him  for  mnrder,  it 
must  follow  that  it  sufficiently  informs  him  of  the  cause 
and  nature  of  any  oflFense  included  within  that  of  mur- 
der, for  the  greater  contains  the  less/' 

Elsewhere  in  the  same  opinion  is  found  the  following 
statement : 

*  *  Thus  it  was  established  at  common  law,  that  a  per- 
son indicted  for  the  murder  of  another  upon  mal:  ^e 
prei>ense  may  be  found  guilty  of  manslaughter,  be- 
cause it  does  not  differ  in  Mnd  or  nature  of  the  offense, 
but  only  in  the  degree — ^not  in  substance  of  the  fact, 
from  murder,  but  only  in  the  ensuing  circumstances,  a 
Tariance  as  to  which  does  not  hurt  the  verdict.'* 

The  court  held  in  the  case  of  People  v.  Peame,  118 
Cal.  154  (50  Pac.  376) : 

**The  indictment  charged  that  the  defendant  *did 
deliberately,  willfully  and  unlawfully  Mil  one  Ellen 
Dogan.*  The  evidence  indicated  that  the  killing  was 
not  done  deliberately  and  willfully,  but  accidentally 
and  unintentionally,  and  the  jury,  taking  that  view 
of  the  matter,  in  the  light  of  the  instructions  of  the 
court  as  to  the  law,  found  the  defendant  guilty  of 
^involuntary  manslaughter/  It  is  now  insisted  that 
the  indictment  charges  the  crime  of  voluntary  man- 
slaughter, and  that  under  such  indictment  a  verdict 
of  involuntary  manslaughter  constitutes  a  fatal  vari- 
ance. *  *  This  position  is  not  well  taken.  If  this  in- 
dictment had  simply  charged  an  'unlawful  killing,' 
without  malice,  it  woidd  have  charged  the  crime  of 
manslaughter  of  both  kinds,  voluntary  and  involun- 
tary. •  •  Yet  it  has  always  been  held  that  upon  an 
indictment  charging  murder,  a  conviction  for  man- 
slaughter was  proper.  In  other  words,  when  an  in- 
dictment charges  murder,  it  also  charges  manslaughter. 
An  indictment  laid  for  murder  charges  an  intentional 
killing ;  yet,  under  the  criminal  practice  and  procedure 
in  this  state,  there  is  no  doubt  but  that  a  verdict  of 
involuntary  manslaughter  would  find  support  in  such 
a  pleading.    This  is   so  because   involuntary  man- 
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slaughter  is  the  'unlawful  killing  of  a  human  being/ 
and  such  crime  is  always  included  in  •  •  murder.'* 

In  Tharp  v.  State,  99  Ark.  188  (137  S.  W.  1097),  the 
court  gave  this  instruction: 

*  *  The  jury  cannot  convict  of  murder  unless  the  evi- 
dence shows  a  killing  in  the  manner  mentioned  in  the 
indictment,  but  may  convict  of  a  lower  degree  of  homi- 
cide, if  the  evidence  warrants  a  conviction  for  a  lower 
degree,  whether  the  killing  was  done  in  the  manner 
mentioned  in  the  indictment  or  not." 

The  jury  found  defendant  guilty  of  involuntary  man* 
slaughter,  and  the  judgment  was  affirmed:  White  v» 
State,  121  Oa.  191  (48  S.  E.  941),  is  to  the  same  effect. 
The  case  of  State  v.  Moore,  129  Iowa,  514  (106  N.  W. 
16),  wherein  the  indictment  was  for  murder  and  the- 
verdict  manslaughter  under  an  instruction  by  the  court 
as  to  gross  negligence,  was  affirmed.  In  Conner  y^ 
Commonwealth,  13  Bush  (Ky.),  715,  the  court  says: 

*'Both  voluntary  and  involuntary  manslaughter  are- 
included  in  the  crime  of  murder,  and  one  indicted  for 
murder  may  be  convicted  of  murder  or  either  of  the- 
degrees  of  manslaughter.'' 

In  Be  Somers,  31  Nev.  531  (103  Pac.  1073, 135  Am. 
St.  Bep.  700,  24  L.  B.  A.  (N.  S.)  504),  the  court  sayst 

**  While  we  are  duly  impressed  with  the  fact  that 
involuntary  manslaughter  does  not  contain  the  same 
heinous  ingredients  necessary  to  make  up  the  crime  of 
murder  in  the  first  or  second  degree,  or  of  voluntary 
manslaughter,  yet  we  are  clearly  of  the  opinion  that,, 
it  being  an  unlawful  transgression  of  the  law  against 
homicide,  it  may  properly  be  considered  a  lesser  de* 
gree  of  homicide,  and  that  a  jury  •  •  may  properly 
return  in  proper  cases  a  verdict  of  involuntary  man- 
slaughter": State  V.  Tucker,  86  S.  C.  211  (68  S.  E. 
523). 
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In  State  v.  Whitney,  54  Or.  438  (102  Pac.  288),  the 
defendant  was  indicted  for  manslaughter  nnder  Sec- 
tion 1898,  L.  0.  L.,  referred  to  in  the  opinion  as  Section 
1746,  B.  &  C.  That  portion  of  the  charge  in  the  in- 
dictment which  was  deemed  material  by  the  court 
alleged  that  the  defendant  ^^did  feloniously  and  volun- 
tarily kill  one  Mabel  Wirtz  by  voluntarily  giving  and 
administering  unto  her,  the  said  Mabel  Wirtz,  on  the 
fourteenth  day  of  March,  1908,  in  the  said  county  and 
state,  one  suppository  containing  bichloride  of  mer- 
cury,'' etc.  Mr.  Justice  Eakin,  in  discussing  the  case^ 
says: 

**It  becomes  important  to  determine  whether  it  does 
state  acts  constituting  involuntary  manslaughter. 
The  allegation  in  the  indictment  is  *By  voluntarily 
giving  and  administering  unto  her,  the  said  Mabel 
Wirtz,  on  the  fourteenth  day  of  March,  1908,  in  said 
county  and  state,  one  suppository  containing  bichloride 
of  mercury,  a  deadly  poison,  from  the  effects  of  which 
deadly  poison,  so  given  and  administered,  she,  the  said 
Mabel  Wirtz,  became  mortally  sick,  •  *  and  died.^ 
This  allegation  does  not  state  facts  disclosing  an  un- 
lawful act,  or  a  lawful  act  done  without  due  caution 
and  circumspection,  or  any  act  of  criminality.  It  is 
not  necessary  to  allege  malice  or  intent  to  kill.  The- 
criminal  element  consists  in  doing  the  unlawful  act,, 
without  any  intention  to  take  the  life  of  decedent,  or 
do  her  great  bodily  harm.  It  is  therefore  necessary 
that  the  indictment  disclose  that  the  act  causing  death 
was  an  xmlawful  act.  •  *  Counsel  for  the  state  in  hia 
brief  cites  authorities  to  the  effect  that  poison  negli- 
gently administered,  or  administered  with  an  evil  pur- 
pose, in  the  event  death  follows,  is  manslaughter. 
However,  it  is  not  alleged  that  the  poison  was  admin- 
istered without  due  caution  or  circumspection,  nor  ia 
an  evil  purpose  alleged,  and  therefore  these  authorities 
do  not  aid  the  state.  Where  the  charge^  is  murder  by 
poisoning,  as  is  the  case  in  some  authorities  cited,  the- 
indictment  charges  an  intent  to  murder,  thus  disclosing- 
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an  tmlawf nl  acty  or  evil  purpose,  and  will  support  a 
verdict  of  involuntary  manslaughter  under  Section 
1746,  B.  &  C.  Comp.  This  was  expressly  held  in  State 
V.  Ellsworth,  30  Or.  145  (47  Pac.  199),  but  in  the  pres- 
ent  case  the  indictment  is  confined  to  a  charge  of  a 
violation  of  Section  1746,  without  alleging  an  unlawful 
act.'* 

In  the  case  of  State  v.  Ellsworth,  cited  in  the  above 
excerpt,  the  charge  in  the  indictment  was  murder  by 
poisoning,  and  this  court  held  that  under  such  an  in- 
dictment the  court  could  properly  instruct  the  jury 
that  they  might  return  a  verdict  of  involuntary  man- 
slaughter catised  by  culpable  negligence.  The  author- 
ities above  cited  indicate  that  where  the  indictment 
charges  murder  and  the  proof  shows  an  unlawful,  in- 
voluntary killing,  the  defendant  may  be  convicted  of 
such  grade  of  felonious  homicide  as  the  evidence  seems 
to  warnmt. 

5, 6.  Another  reason  why  the  case  at  bar  should  be 
distinguished  from  the  Michigan  case  is  that  an  indict- 
ment in  this  state  is  good  as  to  the  means  by  which  the 
offense  was  perpetrated  if  it  shall  appear  from  the 
evidence  that  such  means  were  xmknown  to  the  grand 
jury.  This  form  of  indictment  is  sanctioned  by  our 
Code:  See  form  No.  1,  p.  1010,  Vol.  1,  L.  0.  L.,  and 
forms  Nos.  5  and  6,  p.  1011,  L.  0.  L. ;  Bishop,  Cr.  Proc, 
§§  495,  553;  Waggoner  v.  State,  155  Ind.  341  (58  N.  E. 
190,  80  Am.  St.  Rep.  237) ;  Edmonds  v.  State,  34  Ark. 
720.    In  the  latter  case  it  is  said : 

**No  doubt  the  mode  or  instrument  of  death,  if 
known  to  the  grand  jury,  or  if  it  can  be  ascertained  by 
them,  should  be  alleged  in  the  indictment.  *  *  But 
this  rule  must  not  be  carried  so  far  as  to  furnish  a 
shield  from  punishment,  where  it  is  plain  that  a  crime 
has  been  committed.  •  •  It  will  be  seen  from  the  evi- 
dence in  this  case  that  if  the  means  of  death  oould  not 
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have  been  so  alleged,  the  crime  might  have  gone  un- 
punished. * ' 

So  here.  It  is  conclusively  proved  that  the  defend- 
ant lured  this  poor,  15  year  old  child  into  a  bam  remote 
from  human  habitation,  and  that  he  either  murdered 
her  outright,  or,  in  an  attempt  to  produce  an  abortion 
to  protect  himself  from  the  consequences  of  his  own 
lust,  so  dealt  with  her  as  to  bring  about  her  death. 
The  evidence  was  such  that  reasonable  men,  while  they 
might  agree  as  to  the  fact  that  an  unlawful  homicide 
had  been  committed  (and  I  cannot  see  how  reasonable 
men  could  come  to  any  other  conclusion),  might  well 
differ  as  to  the  means  by  which,  or  the  intent  with 
which,  the  offense  was  conmdtted.  Under  such  cir- 
cumstances it  was  eminently  proper  for  the  grand  jury 
to  charge  that  it  was  connmtted  by  means  to  the  grand 
jury  unknown. 

There  is  a  further  reason  why  it  was  unnecessary 
to  charge  that  the  offense  was  conmdtted  in  an  attempt 
to  produce  an  abortion,  and  that  is  this :  In  my  judg- 
ment the  statute  was  directed  at  that  class  of  abortions 
only  wherein  the  actual  consent  of  the  woman,  as  dis- 
tinguished from  legal  consent,  is  obtained.  I  take  it 
that  if  a  person  should  forcibly  seize  a  woman  and 
attempt  against  her  consent  to  produce  an  abortion 
upon  her,  or  should  secretly,  with  the  same  design,  in- 
troduce drugs  into  her  food,  and  by  reason  of  either 
of  these  attempts  the  woman  should  be  killed.  Section 
1900  of  the  Code  would  not  apply,  but  that  he  would  be 
guilty  under  Section  1895  or  Section  1898,  as  the  facts 
might  appear.  The  deceased,  a  poor,  motherless  child 
of  15,  was  incapable  of  consenting  to  an  assault  upon 
herself,  or  upon  her  unborn  child.  It  is  sickening  to 
speak  of  her  consenting  to  the  act.  It  was  as  much  a 
forcible  act  as  though  some  scoundrel  had  met  her 
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upon  the  road,  and,  knowing  her  condition,  had  seized 
her,  and  in  the  attempt  forcibly  to  bring  about  a  mis- 
carriage had  killed  her.  I  am  aware  of  the  common- 
law  rule  in  regard  to  rape  and  the  defilement  of  chil- 
dren, but  those  were  exceptions  to  the  general  ruler 
in  regard  to  consent  which,  fortunately,  an  improved 
sense  of  decency  has  removed  by  statute,  and  which 
should  not  be  extended  beyond  the  limits  fixed  by  a 
generation  less  scrupulous  than  ours  in  regard  to  the 
chastity  of  children.  Upon  the  whole  I  am  of  the 
opinion  that  the  offense  is  included  in  that  class  of 
manslaughters  by  violence  that  are  embraced  by  the 
general  charge  of  murder. 

7.  It  is  urged  that,  conceding  that  manslaughter 
conunitted  in  producing  an  abortion  can  properly  be 
considered  in  a  case  where  the  indictment  charges 
marder,  the  charge  of  the  court  in  this  instance  was 
eiToneous,  because  the  court  failed  to  point  out  the 
exceptions  mentioned  in  the  statute.  If  there  was 
eiTor  in  this  respect,  it  was  harmless,  because  there 
was  not  the  slightest  testimony  that  the  operation  was 
necessary  to  preserve  the  life  of  the  mother  or  the 
child.  On  the  contrary,  the  evidence  indicated  that  it 
was  wholly  unnecessary,  and  that,  if  performed  at  all, 
it  was  for  the  base  and  sordid  purpose  of  enabling 
defendant  to  escape  the  consequences  of  his  own  un- 
lawful act;  but  there  was  no  error.  Where  there  is 
no  testimony  whatever  to  bring  a  case  within  an  excep- 
tion in  the  statute,  the  court  is  not  required  to  charge 
in  relation  to  such  exception.  This  exact  question 
arose  in  the  case  of  Weed  v.  People,  56  N.  Y.  628.  The 
opinion  is  short,  and  we  ^ve  it  in  full : 

**  Plaintiff  in  error  was  indicted  for  procuring  an 
abortion,  by  administering  drugs  causing  the  death  of 
the  mother.  The  questions  above  stated  were  raised 
upon  the  trial,  and  were  disposed  of  as  there  stated. 
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The  court  charged,  among  other  things,  that  if  the 
jury  found  an  abortion  had  been  committed  upon  de- 
ceased, or  an  attempt  had  been  made  causing  her  death, 
and  that  the  prisoner  was  connected  with  it,  they  must 
convict-  This  was  excepted  to.  It  was  insisted  that 
the  charge  was  erroneous,  as  the  jury  were  instructed 
to  convict,  notwithstanding  they  found  that  the  pro- 
duction of  the  miscarriage  was  necessary  to  preserve 
the  life  of  the  deceased,  in  which  case  it  was  not  crim- 
inal. Held,  that  the  charge  was  proper,  as  the  evi- 
dence showed  clearly  the  absence  of  any  necessity,  and 
no  evidence  whatever  was  given  tending  to  show  such 
a  necessity,  and  that  therefore  there  was  nothing  war- 
ranting the  submission  of  that  question  to  the  jury.'' 

Error  is  predicated  upon  the  refusal  of  the  court  to 
permit  an  inspection  of  the  feet  of  the  horse  which 
the  state  claimed  was  ridden  by  the  defendant  on  the 
night  of  the  homicide,  and  also  upon  the  refusal  of 
the  court  to  permit  evidence  of  the  declarations  of 
third  parties,  tending  to  show  that  they  had  committed 
the  homicide.  We  all  concur  with  Mr.  Justice  Bub- 
NETT  in  holding  that  there  was  no  reversible  error  in 
either  ruling. 

For  the  reasons  stated  by  Mr.  Justice  Habbis  we 
are  of  the  opinion  that  there  was  no  error  in  the  admis- 
sion of  the  testimony  of  Mabel  Barton  as  to  statements 
made  to  her  by  deceased  on  the  evening  preceding  the 
homicide. 

We  also  concur  with  Mr.  Justice  Habbis  in  holding 
that  the  evidence  as  to  the  corpus  delicti  was  compe- 
tent and  sufficient. 

The  judgment  of  the  Circuit  Court  is  therefore 
affirmed.  Affibbcbd. 

Mb.  Justiob  Habbib  delivered  the  following  concur- 
ring opinion : 

8.  The  scene  of  the  tragedy  as  told  by  the  record 
is  laid  in  Cow  Creek  Valley.    The  places  to  be  kept 
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in  mind  are  the  Farnam  and  Morgan  residences  and 
the  Beamer  barn.  The  defendant  lived  with  his 
parents,  a  sister  and  a  brother,  Lester  Farnam,  on  a 
farm  about  12  miles  east  of  the  town  of  Glendale. 
Edna  Morgan  resided  with  her  father  and  a  younger 
sister,  Esther  Morgan,  on  a  farm  about  5  miles  west 
of  the  Farnam  place,  and  about  7  miles  east  of  Glen- 
dale. The  Beamer  bam  is  located  about  three  quar- 
ters of  a  mile  west  of  the  Morgan  home,  or  about  5% 
miles  west  of  the  Farnam  place.  A  public  road  runs 
past  the  Farnam  house,  extends  west  down  the  valley 
by  the  Morgan  residence,  and  then  continues  on  past 
the  Beamer  bam  to  Glendale.  The  Beamer  bam  was 
located  about  50  feet  south  of  the  road.  The  building 
had  been  erected  for  a  dwelling-house,  and  afterward 
converted  into  a  bam.  The  bam  may  be  described  as 
having  a  main  part  and  a  shed,  with  the  main  part 
facing  the  road  and  the  shed  in  the  rear.  When  the 
main  part  was  changed  from  a  dwelling-house  to  a  bam 
the  ceilings  and  partitions  were  taken  out,  so  that 
there  was  no  loft.  Hay  was  kept  in  the  main  part, 
and  on  December  8th,  7  or  8  tons  were  spread  on  the 
floor  to  a  depth  of  between  3  and  4  feet  The  south- 
west half  of  the  shed  was  used  for  cows,  while  horses 
were  kept  in  the  southeast  portion.  There  were  only 
two  entrances  to  the  bam.  One  was  on  the  west  side 
close  to  the  south  comer,  and  opened  into  the  place 
where  the  cows  were  kept,  and  the  other  entrance  was 
on  the  east  side  and  led  to  the  horses.  A  person  could 
reach  the  main  part  by  entering  either  one  of  the  two 
doors.  On  the  night  of  December  8th,  the  entrance  to 
the  horses  had  two  bars  across  it,  so  as  to  prevent  the 
horses  from  getting  out,  but  the  other  door  was  left 
open,  so  that  the  cows  could  come  and  go. 
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About  half -past  1  o  *clock  on  the  morning  of  Decem- 
ber 9, 1914,  H.  H.  Beamer,  whose  residence  is  720  feet 
from  the  bam,  discovered  that  his  bam  was  on  fire. 
He  went  down  to  the  bam,  and  *  *  stayed  nntil  it  fell  out, 
and  burned  down  pretty  well,  just  like  a  pile  of  hay 
burning.^*  Beamer  and  four  other  persons  who  were 
at  the  bam  then  went  to  bed  again.  About  7  o'clock  in 
the  morning  Beamer  returned  to  the  fire  and  ' '  saw  the 
remains  of  a  body  in  the  ashes,  still  burning."  The 
neighbors  were  immediately  notified,  and  appeared 
upon  the  scene,  and  they  then  **saw  it  was  tiie  body 
of  a  lady,"  because  ''there  was  some  hairpins  laying 
right  across,  kind  of  back  of  the  skull.  There  was  two 
right  along  here,  and  there  was  one  long  corset  stay, 
and  one  or  two  small  ones  curled  up  next  to  the  long 
one,  and  then  there  was  some  more  laying  right  side 
of  it"  The  remains  were  found  lying  next  to  a  sill, 
and  the  body  was  permitted  to  bum  until  about  10 
o'clock  that  morning  when,  acting  on  the  advice  of  the 
coroner,  the  fire  was  extinguished  with  water.  When 
the  fire  started,  the  body  was  evidently  on  the  hay 
inside  the  main  part  of  the  bam,  because  the  remains 
were  found  at  a  place  which  would  have  been  near  the 
south  side,  but  within  the  main  part  of  the  bam.  The 
arms  and  the  legs  were,  for  the  most  part,  consumed 
by  the  fire,  and  while  the  body  had  been  burned  beyond 
recognition,  there  was  yet  enough  left  undubitably  to 
establish  that  it  was  the  charred,  burned  and  baked 
remnant  of  a  once  female  human  being.  Between  the 
thighs,  and  to  some  extent  protected  by  them  and  the 
lower  parts  of  the  body  from  the  fire,  lay  a  fetus,  which 
the  medical  men  said  had  reached  about  the  fifth  month 
of  its  development.  The  verdict  of  the  jury  was  evi- 
dently predicated  upon  the  theory  that  the  death  of 
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Edna  Morgan  resulted  from  an  abortion  produced  by 
tbe  defendant. 

At  the  verjr  outset  the  defendant  contends  that 
*  *  there  is  no  proof  of  the  corpus  delicti  from  which  the 
court  or  the  jury  can  say  that  the  body  found  in 
Beamer's  bam  was  the  body  of  the  missing  girl  at 
all,*'  and,  further,  that  ** there  is  not  one  circumstance 
from  which  it  can  be  said  that  defendant  caused  the 
death  of  Edna  Morgan  at  all,  in  the  commission  of 
an  unlawful  act  or  otherwise.'*  It  therefore  becomes 
necessary  to  examine  the  evidence  which  was  submitted 
to  the  jury. 

A  motive  can  be  ascribed  to  Boy  Farnam  which 
would  have  been  more  relentlessly  pursuing  and  more 
fearfully  pressing  upon  him  than  upon  any  other  liv- 
ing person.  Boy  Farnam  is  an  unmarried  man,  and 
was  about  23  years  of  age.  Edna  Morgan  would  have 
been  15  years  old  on  December  9,  1914.  Their  ac- 
quaintance with  each  other  dated  from  about  Christ- 
mas, 1913 ;  acquaintanceship  grew  into  friendship,  and 
friendship  apparently  ripened  into  love;  for,  com- 
mencing with  the  latter  part  of  June  or  the  first  part 
of  July,  no  other  boy  or  young  man  escorted  Edna 
Morgan  to  dances,  parties  and  literary  entertainments 
except  Boy  Farnam.  The  defendant  admitted  that  so 
far  as  he  knew  he  was  the  only  person  who  kept  com- 
pany with  Edna  Morgan.  She  was  a  frequent  visitor 
at  the  Farnam  house.  It  was  not  unusual  for  her  to 
be  there  as  often  as  two  or  three  times  a  week,  and  the 
longest  period  between  her  visits  was  about  three 
weeks.  More  than  once  she  remained  at  the  Farnam 
home  overnight,  and  the  next  day  was  taken  home 
by  Boy.  On  the  Saturday  preceding  the  day  of  her 
disappearance  she  stayed  overnight  with  the  Farnam 
family,  and  was  escorted  home  the  next  evening  by 
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the  defendant.  J.  J.  Pollock  testified  that  in  the  latter 
half  of  June,  1914,  he  saw  the  defendant  and  Edna 
come  out  of  the  Morgan  bam,  and  observed  Roy 
*  *  brushing  her  clothing  and  her  hair. '  *  Ira  Lewis  said 
that  on  the  night  of  July  1,  1914,  between  11  and  12 
o'clock  he  saw  the  defendant  and  Edna  in  a  compro- 
mising position.  Rice  Wilson  and  Gteorge  Barton 
testified  that  on  November  8th,  they  saw  Roy  and 
the  girl  in  an  unmistakable  position.  In  September, 
1914,  Mrs.  Ella  McGee  made  a  one-piece  gingham  dress 
for  Edna  with  the  waist  and  skirt  sewed  together,  but 
so  constructed  that  a  belt  could  be  worn  if  desired. 
Mrs.  McGee  found  the  waist  measurement  to  be  26 
inches,  and  made  a  belt  28  inches  long,  so  that  it  had 
a  2-inch  lap.  This  witness  testified  that  when  taking 
the  measurement  for  the  dress  she  noticed  the  devel- 
opment of  the  bust,  **more  than  I  had  noticed  her 
before.  I  remarked  about  it.*'  Edna  wore  this  belt 
only  a  few  times,  and  soon  discarded  it.  Margaret 
Wilson  called  at  the  Morgan  home  on  the  afternoon  of 
December  8th,  and,  having  noticed  the  belt  on  the  table, 
picked  it  up  and  tried  it  on  Edna,  and  found  it  to  be 
2  or  3  inches  too  short.  Her  father,  R.  M.  Morgan, 
stated  that  Edna  had  not  gone  to  basket-ball  games  for 
probably  a  month  prior  to  her  disappearance.  Mrs. 
Emma  Herald  told  the  jury  that  a  few  days  before 
Thanksgiving  she  noticed  that  the  girl  **  looked  too 
large  to  be  normal,'*  and  that  the  impression  made 
upon  her  was  so  strong  that  she  spoke  to  her  husband 
about  her  suspicions.  Vema  McGee  explained  some 
observations  which  she  made  at  a  basket-ball  game 
about  a  month  prior  to  December.  Helen  Ferbrache 
and  Margaret  Wilson  stated  that  Edna  had  worn  a 
certain  short  blue  coat  to  school,  and  that  they  had  not 
seen  her  with  the  coat  off  in  school  for  a  long  time. 
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There  was  ample  evidence  to  warrant  the  jury  in  be- 
lieving that  Edna  Morgan  was  pregnant,  and  that  Boy 
Famam  was  the  author  of  her  condition. 

Edna  Morgan  was  home  in  the  sitting-room  during 
the  evening  of  December  8th  until  about  10  o'clock, 
when,  according  to  the  testimony  of  her  father,  he  saw 
her  alive  for  the  last  time  as  she  left  that  room  and 
stepped  out  into  the  hall.  The  father  does  not  know 
whether  she  went  upstairs  to  the  bedroom  which  she 
occupied  with  her  sister,  although  he  supposed  at  the 
time  she  was  going  to  bed.  Esther  Morgan  retired 
about  8:30  and  never  saw  Edna  alive  after  that  time. 
The  next  morning  the  father  and  Esther  arose  at  the 
usual  hour,  and  it  was  discovered  that  Edna  was  miss- 
ing. When  Edna  left  the  sitting-room  a  cap  and  a 
raincoat  belonging  to  Esther  and  the  blue  short  coat 
belonging  to  Edna  were  hanging  in  that  room,  but  on 
the  morning  of  the  9th  those  articles  were  gone- 
Three  medical  witnesses  expressed  the  opinion  that 
the  remains  were  those  of  a  young  person,  basing  their 
conclusion  on  the  appearance  of  a  wisdom  tooth,  the 
condition  of  certain  sex  organs,  and  the  upper  end  of 
the  femur.  Physicians  also  stated  that  the  expulsion 
of  the  fetus  resulted  from  an  operation  with  the  hand 
or  an  instrument,  and  that  death  probably  occurred 

after  the  birth. 

About  8  o'clock  on  the  morning  of  the  9th,  before 
any  women  had  come  from  the  road  to  view  the  fire, 
tracks,  apparently  made  by  a  woman,  were  discovered 
leading  from  the  center  of  the  road  about  a  rod  east 
of  a  gap  or  bars  in  the  fence,  '*  right  straight  toward 
the  gap"  in  front  of  the  Beamer  barn  **in  toward"  the 
bam.  These  tracks  were  indistinct  except  two.  One 
was  close  to  the  gap  or  bars,  but  within  the  right  of 
way  of  the  road,  and  the  other  was  inside  the  in- 
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closure  and  a  few  feet  from  the  bars,  through  which 
the  person  making  the  tracks  had  evidently  gone. 
Each  of  the  two  plain  tracks  appeared  in  cow  manure. 
The  imprints  were  made  by  a  No.  3  shoe,  and  appar- 
ently the  shoe  had  a  good  heel.  Edna  Morgan  wore 
a  No.  3  shoe,  and  the  shoes  worn  by  her  that  night 
were  comparatively  new.  The  length  of  the  two 
tracks  corresponded  with  the  length  of  one  of  her  old 
shoes.  Moreover,  the  very  places  where  the  two  plain 
tracks  were  found  would  indicate  that  the  woman  mak- 
ing those  tracks  did  so  in  the  night,  when  she  could  not 
plainly  see  where  she  was  stepping. 

On  the  15th  of  the  preceding  October  the  father  pur- 
chased 9  corset  from  A.  H.  Henson,  a  merchant  in 
Glendale.  Edna  wore  this  corset  that  night,  because 
Esther  said  that  she  could  feel  it  when  she  had  her 
arms  around  the  sister  while  playing  with  her  that 
evening.  The  corset  could  not  be  found  in  the  Morgan 
home  the  next  morning.  Corset  stays  and  supporter 
buckles  were  found  with  the  burned  body.  A.  H. 
Henson  never  carried  or  sold  any  corsets  except  W.  T. 
corsets.  Indented  on  the  supporter  buckles  used  with 
the  W.  T.  corsets  are  the  letters  and  figures:  ''Pat.  11. 
2.  09.'*  These  letters  and  figures  appear  on  buckles 
found  with  the  body,  and,  moreover,  the  buckles  that 
had  been  in  the  fire  were  exactly  like  those  used  on 
W.  T.  corsets.  There  are  four  supporter  buckles  on 
the  sample  W.  T.  corset  received  in  evidence.  Four 
buckles  were  found  at  the  Beamer  bam.  The  metallic 
part  of  three  buttons  or  grips  used  in  connection  with 
the  supporters  were  panned  out  from  the  ashes,  and 
they  were  exactly  like  the  same  part  of  the  buttons 
or  grips  found  on  the  sample  corset;  and,  finally,  as- 
surance is  made  doubly  sure  from  the  circumstance 
that  the  two  clasps,  which  were  found  with  the  body, 
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and  are  made  to  fit  each  other  down  the  full  length 
of  the  corset,  are  the  exact  counterparts  of  the  two 
clasps  on  the  sample  corset. 

On  December  8th  Edna  wore  the  dress  that  Mrs. 
Ella  McGee  had  made  for  her  in  September.  The  ma- 
terial and  buttons  for  that  dress  were  supplied  by 
Edna.  Mrs.  McGee  says  that  Edna  furnished  her  with 
three  large  old-fashioned  pearl  buttons,  which  the  girl 
said  had  been  used  by  her  mother  when  living,  and 
that  she  had  no  other  buttons  like  them.  Those  three 
buttons  were  sewed  on  the  skirt  of  the  gingham  dress. 
The  buttons  had  *'an  oval  shaped  ring  carved*'  in 
them,  and  that  is  what  caused  Mrs.  McGee  to  ^Hake 
particular  notice  to  it. ' '  One  whole  button  and  some 
pieces  were  taken  from  the  place  where  the  body  lay, 
and  Mrs.  McGee  testified  that  the  whole  button  was 
** exactly  like  those  I  put  on  the  dress.''  There  was 
also  some  testimony  that  Edna's  front  teeth  had  been 
shortened  by  decay,  and  the  record  discloses  some  evi- 
dence tending  to  show  that  the  front  teeth  of  the  skull 
found  in  the  Beamer  bam  were  short.  Harry  Wilson 
was  at  the  bam  soon  after  the  body  was  discovered, 
and  he  saw  the  form  of  a  corpse — 

*'with  the  head  lying  in  the  bam,  about  the  center  of 
the  bam.  She  was  lying  on  her  back,  and  the  body- 
part  of  the  body  from  the  hips  up  was  in  this  direction, 
and  the  corset  was  one  side  of  it,  had  fallen  oflf  on  the 
sill.  She  was  laying  partly  on  the  sill  in  the  center 
of  the  bam,  and  the  side  that  was  laying  on  the  sill  was 
still  burning.  The  clothing  had  burned  away,  and 
her  form  was  lying  partly  on  the  side;  it  lay  on  the 
corsets,  and  they  burned  on  the  ground,  but  on  the 
other  side  they  were  standing  up,  held  up  by  the  flesh. 
I  saw  also  the  hair  of  her  head  lying  there,  and  the 
hairpins,  and  I  saw  the  bones  of  the  arm,  and  her 
arms,  and  the  form  of  her  legs.  Saw  also  that  she 
wore  something  of  waterproof,  you  could  see  the  cuffs 
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— ^her  arms  lay  this  way — and  you  could  see  the  cuffs 
of  both  sleeves ;  they  looked  heavier  than  the  bottom  of 
the  dress;  you  could  see  the  cuffs,  and  three  or  four 
inches  of  the  balance.  It  looked  like  it  had  been 
waterproof  cloth.  And  I  could  see  the  bones  of  the 
arms  laying  up  this  way.  And  the  legs  down  to  the 
feet.  They  were  badly  burned.  You  could  see  the 
form  of  the  legs  and  the  form  of  the  arms. ' ' 

Additional  evidence  appears  in  the  record  relative 
to  the  appearance  of  the  ashes  left  by  the  burning  of 
the  wearing  apparel.  Hairpins  and  shoe  buttons  with 
wire  fasteners  were  found  with  the  body.  Mrs. 
Florence  Dewey  told  the  jury  that  she  was  up  the 
morning  of  the  9th  on  aQCOunt  of  her  sick  mother,  who 
was  living  in  the  Eliff  house,  810  feet  from  the  Beamer 
bam;  that  she  stepped  out  on  the  front  porch  to  ob- 
serve the  condition  of  the  weather,  and  noticed  a  light 
in  the  Beamer  bam,  and  **as  I  turned  to  go  into  the 
house,  •  •  I  saw  the  reflection;  I  knew  the  bam  was 
afire,  and  when  I  walked  a  step  or  two,  and  went  into 
the  door,  •  •  I  stopped  to  look  back  through  to  the 
fire,  and  as  I  did  so  I  heard  a  gun  shot  at  that  bam. 
Some  small  caliber  gun.*'  Underneath  the  body 
Harry  Wilson  found  ' '  three  pieces  of  flat  lead ;  it  had 
melted  and  run  into  the  crevices.** 

Testimony  concerning  oil  of  tansy,  logwood  tea, 
echinacea,  a  shoe  track,  and  horse  tracks  are  largely 
relied  upon  to  connect  the  defendant  with  the  death 
of  the  girl.  Evidence  concerning  a  letter  written  by 
the  defendant  and  received  by  the  deceased  was  an  im- 
portant feature  of  the  trial.  Oil  of  tansy  is  a  poison 
and  an  abortive  agent.  Logwood  tea  is  poisonous. 
Echinacea  is  used  as  a  blood  medicine  and  to  treat 
blood  poisoning.  Dr.  D.  A.  Forbes  of  Canyonville, 
says  that  the  defendant  came  to  him  on  September  2, 
1914,  and  told  him : 
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*'That  he  had  a  cousin,  a  young  lady  who  had  been 
out  with  a  young  man,  and  she  had  gotten  into  trouble, 
and  wanted  to  know  if  I  would  take  the  case,  and  I 
told  him  I  would  at  term.  That  is  the  expiration  of 
the  period  of  gestation.  He  wanted  to  know  if  I  could 
not  do  somethmg  before  that  time — they  did  not  want 
to  let  the  case  run — and  I  questioned  him  with  regard 
to  the  time,  and  he  said  it  was  two  months,  and  I  told 
him  it  was  not  my  practice  at  all  to  interfere  with  any- 
thing of  that  kind.  And  he  wanted  to  know  of  me, 
when  he  found  that  I  would  not  take  the  case  at  all, 
he  wanted  to  know  what  I  could  advise,  and  I  told  him 
I  would  not  advise  anything,  to  begin  with,  and  he 
asked  me  then  with  regard  to  some  drugs,  and  I  told 
him  that  anything  that  he  could  use  in  that  line  was  of 
a  poisonous  nature,  and  I  would  advise  him  to  not  fool 
with  it.  ^' 

The  defendant  also  spoke  to  Dr.  Forbes  about  the 
use  of  oil  of  tansy  with  cattle,  and  inquired  about  using 
logwood  tea  and  oil  of  tansy.  H.  E.  Jeffries  gave 
some  extract  of  logwood  chips  to  the  defendant,  who 
said  that  he  wanted  it  for  a  girl,  explaining  the  reason* 
About  three  days  afterward  Eoy  secured  more  extract 
of  logwood  chips,  and  at  that  time  told  Jeffries  that : 

*  *  He  had  inquired  of  a  doctor  in  Canyonville  if  that 
stuff  was  any  good  or  not,  and  the  doctor  told  him 
that  the  stuff  was  poison,  and  any  poison  would  do 
that,  and  to  be  careful.** 

Roy  subsequently  told  the  witness  that  the  * '  stuff  is 
no  good.** 
In   September,   1914,   the   defendant   asked   J.   E. 

O'Neil,  a  druggist  in  Canyonville,  for  oil  of  tansy,  but 

the  latter  had  none.    On  September  6, 1914,  and  again 

on  September  20th  following,  B.  L.  Darby  sold  oil  of 

tansy  to  Roy  Farnam.    On  December  10th,  a  bottle 

labeled  echinacea  and  a  bottle  containing  oil  of  tansy 

were  found  in  the  Morgan  home  in  a  bureau  drawer 
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used  by  Edna.  The  sheriff  testified  that  he  exhibited 
the  oil  of  tansy  bottle  to  the  defendant,  and  the  latter 
**said  he  got  it  at  Darby's  drug-store  in  Glendale." 
Mrs.  Farnam  stated  that  **we  had  a  bottle  just  exactly 
like  this*'  bottle  of  echinacea.  R.  M.  Morgan  testified 
that  he  had  never  had  oil  of  tansy  or  echinacea  about 
the  house.  The  defendant  admitted  upon  the  witness- 
stand  that  he  was  getting  the  extract  of  logwood  chips 
for  the  purpose  of  an  abortion,  but  claimed  that  he 
was  getting  them  for  another  man. 

Thirteen  boards  fell  out  of  the  gable  end  of  the  shed 
where  the  cows  were  kept,  and  were  not  consumed  by 
the  fire,  but  lay  upon  the  ground  undisturbed  until 
turned  over  in  the  search  for  tracks.  A  shoe-print 
was  found  in  the  mud  about  3  feet  from  the  entrance 
on  the  west  side  of  the  bam,  and  indicated  that  the 
person  who  made  the  track  had  stepped  out  of  that 
entrance.  This  track  corresponded  in  every  particu- 
lar with  a  shoe  worn  by  Roy  Farnam  on  December 
8th.  Large  corrugated  hobnails  had  been  driven  into 
the  sole  of  his  shoe,  and  a  single  row  of  small  nails 
appeared  around  the  edge  of  the  sole.  Similar  hob- 
nails, as  well  as  small  nails,  had  been  driven  in  the  heel 
of  the  shoe.  The  track  revealed  the  same  row  of  small 
nails,  and  plainly  showed  the  imprints  made  by  the 
hobnails.  Measurements  were  made  of  the  spaces 
between  the  nails  in  the  track,  and  those  measure- 
ments correspond  exactly  with  the  same  spaces  be- 
tween corresponding  nails  found  in  the  shoe.  Addi- 
tional, but  indistinct,  tracks  were  found,  indicating 
that  the  same  person  had  gone  out  to  the  fence  and 
across  to  the  north  side  of  the  road.  A  horse  had  been 
tied  on  a  hill  north  of  the  road. 

It  will  be  remembered  that  the  tracks  made  by  a 
woman  led  from  a  point  about  one  rod  east  of  the  bars 
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in  front  of  the  bam.  Commencing  at  this  point  tracks 
made  by  a  horse  were  found  leading  along  the  north 
side  of  the  road  a  short  distance  and  then  up  a  hill 
to  a  place  in  the  brush  about  180  feet  from  the  road. 
There  were  indications  showing  that  the  horse  had 
been  tied  to  an  oak  sapling,  and  had  stood  there  for  an 
hour  or  two.  There  was  a  ring  around  the  sapling 
showing  that  the  rough  bark  had  been  rubbed  as  though 
by  a  rope  tied  around  it.  Black  hair  was  found  on 
the  tree,  and  also  on  a  tree  immediately  behind  the 
prints  made  by  the  hind  feet.  Some  rope  fiber  was 
picked  up  at  the  foot  of  the  tree,  to  which  the  horse 
had  evidently  been  tied.  At  about  8 :30  on  the  morn- 
ing of  the  9th,  Roy  appeared  at  the  scene  of  the  fire, 
riding  a  black  mare  called  Black  Bess.  He  tied  the 
inare  to  the  fence  on  the  south  side  of  the  road  about 
50  feet  east  of  the  bars  at  the  Beamer  bam.  The  mare 
was  ridden  back  to  the  Famam  place  that  evening.  On 
December  10th  the  tracks  made  on  the  hill  on  the  north 
side  of  the  road  were  traced  to  the  Famam  bam. 
Black  Bess  was  then  taken  out  of  the  bam,  and 
measurements  were  made  of  her  hoofs.  These  meas- 
urements correspond  exactly,  not  only  with  the  tracks 
made  by  the  mare  when  taken  out  of  the  bam  at  that 
time,  but  also  with  the  tracks  made  by  the  horse  that 
had  gone  up  the  hill.  The  horse  tracks  in  the  road 
between  the  Famam  place  and  the  Beamer  bam 
showed  that  the  two  trips  had  been  made  by  the  same 
animal,  one  set  of  tracks  being  slightly  fresher  than 
the  other.  The  tracks  made  on  one  trip  going  west 
turned  out  of  the  road  in  toward  the  Morgan  home, 
and  then  proceeded  on  west  toward  the  Beamer  bam. 
When  the  mare  was  taken  out  of  the  Famam  bam  on 
the  10th,  she  was  tied  with  a  halter  that  had  a  rope, 
and  Lester  Famam  testified  that  a  rope  was  attached 
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to  every  halter  that  they  had.  Droppings  left  by  the 
horse  when  ascending  or  descending  the  hill  contained 
wheat,  and  on  the  10th  every  manger  in  the  Farnam 
bam  contained  wheat  hay. 

Allen  Brown  testified  that  he  stayed  at  the  Gilliam 
house  on  the  night  of  December  8th.  The  Gilliam 
ranch  is  located  between  the  Farnam  and  Morgan 
homes,  being  about  three  miles  west  of  the  Farnam 
place  and  about  two  miles  east  of  the  Morgan  resi- 
dence. Brown  went  to  bed  about  10  o'clock  on  the 
night  of  the  8th,  but  was  kept  awake  by  a  dislocated 
thumb  until  about  2  or  3  in  the  morning.  This  witness 
says  that  about  one  hour  and  a  half  after  he  went  to  bed 
he  saw  a  horse  and  a  rider  pass  along  the  road  going 
west,  and  about  2  o'clock  in  the  morning  he  heard 
a  horse  cross  a  bridge  not  far  from  the  house.  The 
defendant  says  he  retired  at  10 :15  the  night  of  the  8th, 
and  it  appears  that  he  arose  about  5  o'clock  the  next 
morning. 

About  noon  on  December  8th,  the  defendant  wrote 
and  addressed  a  letter  to  Edna  Morgan,  and  at  his 
request  his  mother  put  it  in  the  mail-box,  and  then 
telephoned  to  Edna,  telling  her  that  she  would  receive 
a  letter.  The  stage  reached  the  Morgan  home  about 
4  o'clock  and  Edna  was  seen  to  receive  a  letter  from 
the  driver.  She  read  it  on  the  way  to  the  house,  and 
then  put  it  in  her  bosom.  That  morning  Mabel  and 
Alice  Barton  came  to  the  Morgan  home  to  visit  with 
the  Morgan  girls,  and  before  the  arrival  of  the  stage, 
it  was  understood  that  Edna  was  to  go  home  that 
•evening  with  the  Barton  girls  and  stay  overnight  with 
them,  at  their  home  about  two  miles  west  of  the 
Morgan  place;  but,  after  receiving  the  letter,  Edna 
decided  not  to  go  home  with  the  Barton  girls,  because 
she  thought  that  Boy  would  come  down  that  evening. 
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After  Roy  had  done  the  chores,  and  about  supper- 
time,  he  was  called  to  the  phone  by  Jimmie  Pickett, 
who  asked  the  defendant  to  come  over  to  the  Jeffries 
home  and  play  cards  that  evening,  but  Boy  answered, 
saying  that  he  could  not  because  he  was  busy.  After- 
ward the  defendant  was  called  to  the  phone  by  Edna, 
and  they  had  some  telephonic  conversation. 

If  time  and  space  permitted,  many  additional  de- 
tails could  be  recited  which  dovetail  with,  strengthen 
and  support  the  prominent  features  of  the  story  of 
Edna  Morgan 's  disappearance ;  but  no  attempt  will  be 
made  to  enlarge  upon  the  narrative,  except  to  note 
that  when  at  the  scene  of  the  fire  on  the  morning  of 
the  9th,  the  defendant  said,  *'I  will  be  blamed  for 
this,"  and,  according  to  the  testimony  of  Mrs.  E.  E. 
Wilson,  a  short  time  afterward,  and  on  the  same 
morning,  he  said,  **How  much  better  marriage  would 
have  been  than  this."  There  was  ample  evidence  to 
justify  the  jury  to  find  that  the  defendant  at  some  time 
after  10:15  left  his  home  on  Black  Bess,  passing  the 
Gilliam  house  three  miles  distant,  when  Brown  says 
he  saw  a  horse  and  rider  going  west,  and  that,  pur- 
suant to  an  engagement,  he  picked  up  Edna  at  her 
home,  and  proceeded  on  toward  the  Beamer  bam  three 
fourths  of  a  mile  away ;  that  as  they  reached  the  bars 
Edna  got  off  the  horse  at  the  center  of  the  road,  and 
went  in  toward  the  bam,  while  Boy  rode  the  mare  a 
little  farther  west  down  the  side  of  the  road,  and  then 
up  the  hill  north  of  the  road,  and,  after  tying  his  horse, 
joined  Edna  and  went  in  the  Beamer  barn  with  her, 
and  subsequently  produced  an  abortion  upon  her ;  that 
to  conceal  the  crime  he  set  fire  to  the  bam,  made  his 
exit  through  the  door  at  the  west  end  of  the  shed,  went 
to  the  fence,  crossed  to  the  north  side  of  the  road,  and 
on  up  to  the  place  where  the  mare  was  tied,  and  then 
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started  for  home,  passing  the  Gilliam  house  at  about 
the  time  when  Brown  heard  a  horse  cross  the  bridge, 
and  arriving  home  considerably  before  5  o'clock  on 
the  morning  of  the  9th.  Moreover,  the  shot  heard  by 
Mrs.  Dewey  and  the  three  pieces  of  lead  found  by 
Harry  Wilson  furnished  some  evidence  at  least  tending 
to  show  that  the  defendant  did  not  stop  with  an  abor- 
tion. While  the  evidence  is  circumstantial,  still  it 
is  stronger  both  in  quantity  and  quality  than  the 
record  made  in  State  v.  Williams,  46  Or.  287  (80  Pac. 
655),  and  the  transcript  of  testimony  presented  here 
is  in  no  respect  less  convincing,  but  in  many  particu- 
lars is  more  forceful  than  the  case  made  by  the  prose- 
cution in  State  v.  Barnes,  47  Or.  592  (85  Pac.  998,  7 
L.  R.  A.  (N.  S.)  181). 

9.  The  defendant  complains  of  a  ruling  which  per- 
mitted an  answer  given  by  Mabel  Barton  to  remain  in 
the  record.  When  a  witness  for  the  state,  Mabel 
Barton,  was  asked  by  the  district  attorney : 

*  *  Now  tell  the  jury  what  Edna  told  you  about  going 
home  with  you  that  evening. '* 

The  witness  answered : 

''She  said  she  could  not  because  she  thought  Boy 
was  coming  dowli. ' ' 

The  court,  however,  overruled  a  motion  to  strike,  on 
the  theory  that  it  was  competent  for  the  state  to  prove 
that  Edna  Morgan  had  planned  to  meet  the  defendant, 
and  the  testimony  was  offered  by  the  state  for  that 
purpose. 

Even  though  it  be  assumed  that  the  testimony  moved 
against  was  incompetent,  nevertheless  the  defendant 
is  in  no  position  to  claim  that  he  was  materially  pre- 
judiced by  it.  R.  M.  Morgan  was  the  first  witness 
called  by  the  state.    On  direct  examination  he  testi- 
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fied  about  having  seen  Edna  receive  a  letter  from  the 
stage-driver  on  the  afternoon  of  the  8th,  and  upon 
cross-examination  counsel  for  the  defendant  asked  this 
question : 

**Now  then,  you  say  Edna  received  a  letter  the  day 
before  from  Roy  Famam.  How  do  you  know  the  let- 
ter was  from  Roy  Famamt*' 

The  witness  answered : 

**  Charley  Hobbs  said  he  got  it  out  of  the  Famam 
mail-box,  and  it  was  addressed  to  Edna.  As  far  as  my 
positively  knowing  that  Roy  Famam  wrote  the  letter 
that  Charley  Hobbs  gave  her,  I  donH  know.  All  I 
know  is  that  she  got  the  letter.  She  told  the  girls  it 
was  from  Roy ;  she  could  not  go  home  with  the  Barton 
girls  because  Roy  was  coming  that  evening.  *  * 

The  answer  was  responsive  to  the  question,  and  no 
objection  was  at  any  time  made  to  any  part  of  the 
answer.  The  testimony  was  elicited  by  the  defendant 
himself,  and  it  was  a  part  of  the  record  when  Mabel 
Barton  testified  afterward.  Moreover,  defendant  him- 
self invoked  the  same  rule  when  offering  a  letter  that 
had  been  written  by  Edna  Morgan.  The  answer  of 
Mabel  Barton  was  substantially  the  same,  and  not  ma- 
terially different  from  the  testimony  given  by  B.  M. 
Morgan;  even  if  the  court  had  taken  the  answer  of 
Mabel  Barton  from  the  jury,  it  is  nevertheless  fair 
to  assume  that  the  testimony  of  R.  M.  Morgan  would 
have  remained  in  the  record,  for  the  reason  that  it 
was  elicited  by  the  defendant  himself,  and  was  not 
objected  to  at  any  time  during  the  trial ;  and  therefore 
the  defendant  could  not  have  been  prejudiced,  as  now 
contended  by  him.  It  is  true  that  the  failure  to  object 
to  the  evidence  of  R.  M.  Morgan  may  not  operate  as  a 
waiver  of  any  right  to  object  to  like  evidence  on  the 
part  of  Mabel  Barton  if  such  evidence  was  incompe- 
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tent ;  but  the  indisputable  fact  still  stands  out  in  bold 
relief  that  so  long  as  the  testimony  of  B.  M.  Morgan 
remained  in  the  record,  any  failure  to  eliminate  the 
answer  of  Mabel  Barton  could  not  injure  the  defendant 
to  the  extent  claimed  by  him. 

It  was  competent,  however,  for  the  prosecution  to 
show  that  the  deceased  intended  to  meet  Boy  Famam 
that  night.  The  ruling  of  the  court  is  not  within  the 
ban  of  the  hearsay  doctrine,  nor  is  it  novel  or  startling. 
Judicial  precedents  and  text-writers  of  recognized 
authority  support  the  admission  of  declarations  made 
in  cases  analogous  to  the  one  in  hand.  In  State  v. 
Hayward,  62  Minn.  474  (65  N.  W.  63),  Harry  Hay- 
ward  was  convicted  of  having  procured  one  Claus 
Blixt  to  murder  Catherine  Ging.  She  was  shot  about 
7  o'clock  on  the  evening  of  December  3d.  A  Mrs. 
Hazelton,  a  witness  for  the  state,  was  permitted  to 
testify  that  she  was  with  Miss  Ging  in  a  dry-goods 
store  in  Minneapolis  about  4:35  p.  m.  on  the  day  of 
the  murder;  that  the  witness  and  Miss  Ging  left  the 
store  together  about  5 :00  p.  m.  and  as  they  were  part- 
ing Mrs.  Hazelton  asked  Miss  Ging  to  go  home  with 
her  to  dinner,  and  the  latter  answered  that  she  could 
not  because  ' '  she  had  a  business  engagement  with  Mr. 
Hayward.**    The  testimony  was  held  to  be  competent. 

In  Hunter  v.  State,  40  N.  J.  Law,  495,  Benjamin 
Hunter  was  convicted  of  the  murder  of  John  M.  Arm- 
strong. At  the  trial  the  son  of  the  deceased  was  per- 
mitted to  tell  the  jury  that  in  the  afternoon  of  the  day 
of  the  murder  his  **father  said  he  intended  to  go  with 
Mr.  Hunter,  and  he  and  Mr.  Hunter  were  going  to 
Oamden  that  night**  About  one  hour  after  the  con- 
versation with  the  son  the  deceased  wrote  a  letter  to 
his  wife,  saying: 
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**I  will  not  be  home  much  before  9  o^clock.  I  am 
going  over  to  Camden  again  with  Mr.  Hunter,  on  busi- 
ness  connected  with  the  Davis  matter.'* 

The  declarations  of  the  deceased  were  held  to  be 
competent,  the  court  saying: 

*  *  The  present  point  of  inquiry  therefore  is  whether 
these  declarations  of  Mr.  Armstrong  to  his  son,  and 
the  similar  declarations  contained  in  the  note  to  hi& 
wife,  can  reasonably  be  said  to  be  competent  parts, 
or  the  natural  incidents  of  the  act  of  the  deceased  in 
going  to  Camden,  which  act  was  incontestably  a  part 
of  the  res  gestae.  After  mature  reflection  and  a  care- 
ful examination  of  the  authorities,  my  conclusion  is 
that  these  communications  of  the  deceased  should  be 
regarded  as  constituents  of  that  transaction,  for  I 
think  they  were  preparations  for  it,  and  thus  were 
naturally  connected  with  it.  In  the  ordinary  course 
of  things  it  was  the  usual  information  that  a  man, 
about  leaving  his  home,  would  communicate  for  the 
convenience  of  his  family,  the  information  of  his 
friends,  or  the  regulation  of  his  business.  At  the  time 
it  was  given,  such  declarations  could,  in  the  nature  of 
things,  mean  harm  to  no  one;  he  who  uttered  them 
was  bent  on  no  expedition  of  mischief  or  wrong,  and 
the  attitude  of  affairs  at  the  time  entirely  explodes 
the  idea  that  such  utterances  were  intended  to  serve 
any  purpose  but  that  for  which  they  were  obviously 
designed.  If  it  be  said  that  such  notice  of  an  inten- 
tion of  leaving  home  could  have  been  given  without 
introducing  in  it  the  name  of  Mr.  Hunter,  the  obvious 
answer  to  the  suggestion  I  think  is  that  a  reference 
to  his  companion  who  is  to  accompany  the  person  leav- 
ing is  as  natural  a  part  of  the  transaction  as  is  any 
other  incident  or  quality  of  it.  If  it  is  legitimate  to 
show  by  a  man's  own  declarations  that  he  left  his 
home  to  be  gone  a  week,  or  for  a  certain  destination, 
which  seems  incontestable,  why  may  it  not  be  proved 
in  the  same  way  that  a  designated  person  was  to  bear 
him  company?  At  the  time  the  words  were  uttered 
or  written,  they  imported  no  wrongdoing  to  anyone^ 
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and  the  reference  to  the  companion  who  was  to  go  with 
him  was  nothing  more,  as  matters  then  stood,  than  an 
indication  of  an  additional  circumstance  of  his  going. 
If  it  was  in  the  ordinary  train  of  events  for  this  man 
to  leave  word,  or  to  state  where  he  was  going,  it  seems 
to  me  it  was  equally  so  for  him  to  say  with  whom  he 
was  going.'* 

In  State  v.  Smith,  49  Conn.  376,  a  conviction  of 
murder  in  the  first  degree  was  affirmed,  and  the  court 
held  that  it  was  competent  for  the  wife  of  the  deceased 
to  testify  that  as  he  left  his  home  he  said  ''that  he 
was  going  to  arrest  'Chip  Smith,'  meaning  the  pris- 
oner. ' ' 

In  State  v.  Mortensen,  26  Utah,  312  (73  Pac.  562, 
633),  the  defendant  was  sentenced  to  death  upon  a 
conviction  of  murder.  The  wife  of  the  deceased  was 
permitted  to  testify  that  after  supper  on  the  night  of 
the  homicide,  as  her  husband  was  leaving  the  house,  he 
closed  the  door  and  said  to  her : 

"I  am  going  over  to  Peter's  [defendant's]  for  a 
few  minutes  to  collect  some  money.  I  will  be  back 
soon. ' ' 

The  question  of  the  admissibility  of  the  quoted  evi- 
dence was  considered  at  length,  and  in  the  course  of 
the  discussion  the  court  used  this  language: 

"The  principal  objections  to  the  admission  of  this 
testimony  urged  are  that  the  defendant  was  not  pres- 
ent when  the  statements  were  made,  and  that  it  is 
hearsay  evidence,  and  not  a  part  of  the  res  gestae. 
These  objections  are  not  sound.  The  fact  that  the 
defendant  was  not  present  when  the  declarations  tes- 
tified to  were  made  is  wholly  immaterial,  and  the 
statements  are  not  merely  hearsay  evidence.  They 
are  declarations  of  the  intention  and  purpose  of  the 
deceased  to  meet  the  defendant,  and  were  admissible, 
as  original  evidence,  under  one  of  the  exceptions  to  the 
rule  of  hearsay.    Some  courts  admit  such  declarations 
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as  a  part  of  the  res  gestae,  but  we  think  they  more 
properly  come  under  tne  exceptions  to  the  rule  of  hear- 
say evidence:  Greenl.  Ev.,  §  162a.  The  evidence  of 
these  declarations  was  not  admitted  for  the  purpose 
of  showing  that  the  deceased  was  actually  at  the  house 
of  the  defendant,  but  to  show  what  was  in  his  mind — 
what  his  intentions  were — ^at  the  time  of  utterance* 
Evidence  of  what  a  person's  intentions  were  is  rele- 
vant circumstantially  to  show  that  he  afterward  car- 
ried  out  his  designs.'' 

In  United  States  v.  Nardello,  15  D.  C.  (4  Mackey) 
503,  it  was  decided  that  it  was  competent  to  show  that 
when  last  seen  alive,  and  as  he  left  two  companions,  the 
deceased  said  ^^he  was  going  out  to  seek  Nardello,  to 
look  for  him.  *  * 

In  Thomas  v.  State,  67  Ga.  460,  Harp  Thomas  was 
convicted  of  murder  on  circumstantial  evidence.  On 
the  night  of  the  homicide,  when  in  the  act  of  leaving 
the  house,  and  a  short  time  before  the  murder,  the 
deceased  said: 

''There  are  two  persons  down  the  alley;  I  think  it 
is  Harp  and  his  sweetheart.    I  will  go  ana  see. ' ' 

The  testimony  was  held  to  be  admissible. 

In  Mutual  Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285 
(36  L.  Ed.  706,  12  Sup.  Ct.  Rep.  909),  the  beneficiary, 
claiming  that  her  husband,  John  W.  Hillmon,  was 
dead,  attempted  to  recover  on  a  policy  insuring  his 
life.  The  company  contended  that  John  W.  Hillmon 
was  not  dead,  but  that  he  was  alive  and  in  hiding.  On 
the  trial  the  plaintiff  introduced  evidence  tending  to 
show  that  about  March  5,  1879,  Hillmon  left  Wichita, 
in  the  state  of  Kansas,  and  traveled  in  South  Kansas 
in  search  of  a  site  for  a  cattle  ranch,  and  that  on  the 
night  of  March  18th,  while  in  camp  at  a  place  called 
Crooked  Creek,  Hillmon  was  killed  by  accident  on  the 
discharge  of  a  gun.    The  company  introduced  evidence 
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tending  to  show  that  the  body  which  was  represented 
to  be  Hilhnon's  was  not  that  of  Hillmon,  bnt  was  the 
body  of  Frederick  Adolph  Walters.  About  the  first 
week  of  March,  Walters  wrote  a  letter  to  his  sister, 
which  read  in  part  as  follows : 

*  *  I  now  in  my  usual  style  drop  you  a  few  lines  to  let 

you  know  that  I  expect  to  leave  Wichita  on  or  about 
March  5th,  with  a  certain  Mr.  Hillmon,  a  sheep  trader, 
for  Colorado  or  parts  unknown  to  me.  I  expect  to  see 
the  country  now.  News  are  of  no  interest  to  you,  as 
you  are  not  acquainted  here.  I  will  close  witii  com- 
pliments to  all  inquiring  friends.    Love  to  all.  *  * 

Under  date  of  March  1st,  at  Wichita,  Kansas, 
Walters  wrote  a  letter  to  his  fiancee,  reading  thus : 

"Tour  kind  and  ever  welcome  letter  was  received 
yesterday  afternoon  about  an  hour  before  I  left  Em- 
poria. I  will  stay  here  until  the  fore  part  of  next 
week,  and  then  will  leave  here  to  see  a  part  of  the 
country  that  I  never  expected  to  see  when  I  left  home, 
as  I  am  going  with  a  man  by  the  name  of  Hillmon,  who 
intends  to  start  a  sheep  ranch,  and  as  he  promised 
me  more  wages  than  I  could  make  at  anything  else  I 
concluded  to  take  it,  for  a  while  at  least,  until  I  strike 
something  better.  There  is  so  many  folks  in  this 
country  tiiat  have  got  the  Leadville  fever,  and  if  I 
could  not  have  got  the  situation  that  I  have  now  I 
would  have  went  there  myself ;  but  as  it  is  at  present, 
I  get  to  see  the  best  portion  of  Kansas,  Indian  Terri- 
tory, Colorado  and  Mexico.  The  route  that  we  intend 
to  take  would  cost  a  man  to  travel  from  $150  to  $200, 
but  it  will  not  cost  me  a  cent;  besides,  I  get  good  wages. 
I  will  drop  you  a  letter  occasionally  until  Iget  settled 
down;  then  I  want  you  to  answer  it.** 

The  communications  were  held  to  be  competent  evi- 
dence of  the  intention  of  Walters  at  the  time  of  writ- 
ing them,  the  court  saying: 

"Man*s  state  of  mind  or  feeling  can  only  be  mani- 
fested to  others  by  countenance,  attitude  or  gesture. 
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or  by  sounds  or  words,  spoken  or  written.  The  nature 
of  the  fact  to  be  proved  is  the  same,  and  evidence  of 
its  proper  tokens  is  equally  competent  to  prove  it, 
whether  expressed  by  aspect  or  conduct,  by  voice  or 
pen.  When  the  intention  to  be  proved  is  important 
only  as  qualifying  an  act,  its  connection  with  that  act 
must  be  shown,  in  order  to  warrant  the  admission  of 
declarations  of  the  intention.  But  whenever  the  in- 
tention is  of  itself  a  distant  and  material  fact  in  a 
chain  of  circumstances,  it  may  be  proved  by  contem- 
poraneous oral  or  written  declarations  of  tiie  party. 
The  existence  of  a  particular  intention  in  a  certain 
person  at  a  certain  time  being  a  material  fact  to  be 
proved,  evidence  that  he  expressed  that  intention  at 
that  time  is  as  direct  evidence  of  the  fact  as  his  own 
testimony  that  he  then  had  that  intention  would  be. 
After  his  death  there  can  hardly  be  any  other  way  of 
proving  it;  and  while  he  is  still  alive,  his  own  mem- 
ory of  his  state  of  mind  at  a  former  time  is  no  more 
likely  to  be  clear  and  true  than  a  bystander  *s  recol- 
lection of  what  he  then  said,  and  is  less  trustworthy 
than  letters  written  by  him  at  the  very  time,  and 
under  circumstances  precluding  a  suspicion  of  mis- 
representation. The  letters  in  question  were  compe- 
tent, not  as  narratives  of  facts  communicated  to  the 
writer  by  others,  nor  yet  as  proof  that  he  actually  went 
away  from  Wichita,  but  as  evidence  that,  shortly  be- 
fore the  time  when  other  evidence  tended  to  show  that 
he  went  away,  he  had  the  intention  of  going,  and  of 
going  with  Hillmon,  which  made  it  more  probable  both 
that  he  did  go,  and  that  he  went  with  Hillmon,  than  if 
there  had  been  no  proof  of  such  intention.  *  * 

Some  of  the  many  additional  illustrations  of  the 
rule  may  be  found  in  State  v.  Power,  24  Wash.  34  (63 
Pac.  1112,  63  L.  R.  A.  902) ;  State  v.  Dickinson,  41 
Wis.  299 ;  Mathews  v.  Great  Northern  Ry.  Co.,  81  Minn. 
363  (84  N.  W.  101,  83  Am.  St.  Rep.  383) ;  Eighmy  v. 
People,  79  N.  Y.  546 ;  Commonwealth  v.  Trefethen,  157 
Mass.  180  (31  N.  E.  961,  24  L.  R.  A.  235) ;  Common- 
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wealth  V.  Howard,  205  Mass.  128  (91 N.  E.  397) ;  Inness 
V.  Boston  etc.  R.  R.,  168  Mass.  433  (47  N.  E.  193) ; 
The  San  Rafael,  141  Fed.  270  (72  C.  C.  A.  388); 
People  V.  Atwood  (Mich.),  154  N.  W.  112;  State  v. 
Hunter,  131  Minn.  252  (154  N.  W.  1083,  L.  R.  A.  1916C, 
566) ;  State  v.  Garrington,  11  S.  D.  178  (76  N.  W.  326) ; 
State  V.  Howard,  32  Vt.  380;  Rogers  v.  Manhattai^ 
Life  Ins.  Co.,  138  Cal.  285  (71  Pac.  348) ;  Denver  & 
R.  G.  R.  Co.  V.  Spencer,  25  Colo.  9  (52  Pac.  211); 
Weigktnovel  v.  State,  46  Fla.  1  (35  South.  856) ;  Wal- 
ling Y.  Commonwealth  (Ky.),  38  S.  W.  429;  People 
Y.  Conklin,  175  N.  Y.  333  (67  N.  E.  624) ;  Railway  Co. 
V.  Herrick,  49  Ohio  St.  25  (29  N.  E.  1052) ;  Carroll  v. 
State,  3  Humph.  (22  Tenn.)  315;  Sharland  v.  Washing- 
ton Life  Ins.  Co.,  101  Fed.  206  (41  C.  C.  A.  307) ; 
Chiverius  v.  Commonwealth,  81  Va.  787;  Tilley  v. 
Commonwealth,  89  Va.  136  (15  S.  E.  526) ;  Harris  v. 
State,  96  Ala.  24  (11  South.  255) ;  State  v.  Peffers,  80 
Iowa,  580  (46  N.  W.  662) ;  Staie  v.  Jones,  64  Iowa,  349 
(17  N.  W.  911, 20  N.  W.  470) ;  State  v.  Winner,  17  Kan. 
298 ;  Territory  v.  Couk,  2  Dak.  188  (47  N.  W.  395) ; 
Reg.  V.  Buckley,  13  Cox's  Cr.  Cases,  293.  See,  also,  3 
Wigmore,  Ev.,  §  1725;  16  Cyc.  1184;  7  Ency.  Ev.  622; 
State  V.  Giudice,  170  Iowa,  731  (153  N.  W.  336,  342). 

The  concrete  examples  previously  noted  are  not 
sporadic  instances  of  the  application  of  any  strange 
and  extraordinary  doctrine,  hut,  on  the  other  hand, 
they  are  fairly  illustrative  of  a  rule  of  evidence  which 
is  firmly  established  by  the  overwhehning  weight  of 
judicial  opinion.  Jurists  and  text-writers,  however, 
do  not  agree  upon  the  theory  of  the  doctrine.  Dec- 
larations, like  the  one  considered  here,  are,  by  many, 
and  perhaps,  by  most,  of  the  authorities,  admitted 
as  part  of  the  res  gestae;  they  are  spoken  of  by  some 
as  verbal  acts;  and  they  are  characterized  by  others 
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as  original  evidence  admissible  as  an  exception  to 
the  hearsay  rule.  An  exemplification  of  the  applica- 
tion of  the  rule  and  at  the  same  time  an  illustration 
of  the  difference  of  opinion  as  to  the  basis  of  the 
rule  may  be  found  in  State  v.  Hayward,  62  Minn.  474 
(65  N.  W.  63),  where  all  the  members  of  the  court 
agreed  that  the  declaration  of  the  deceased  was  com- 
petent, the  majority  holding  that : 

' '  This  statement  forms  a  connected  part  of  the  evi- 
dence, and  tends  to  characterize  her  subsequent  acts 
and  her  departure  on  the  fatal  ride  soon  after  she  made 
the  statement.  This  statement  was  not  mere  self-serv- 
ing, hearsay  evidence,  but  a  verbal  act,  just  as  rele- 
vant as  would  be  evidence  that  prior  to  her  departure 
she  put  on  her  cloak  or  hat.  *  * 

— and  Mr.  Chief  Justice  Stabt  saying  that : 

''This  evidence  clearly  falls  within  the  rule  that, 
when  the  question  is  whether  a  person  did  a  certain 
act,  his  declarations,  oral  or  written,  made  prior  to 
and  about  the  time  he  is  alleged  to  have  done  an  act, 
to  the  effect  that  he  intended  to  do  it,  are  admissible  as 
original  evidence,  if  made  under  circumstances  pre- 
cluding any  suspicion  or  misrepresentation.  *  * 

While  the  writer  inclines  to  the  view  expressed  by 
Mr.  Chief  Justice  Stabt,  3  Wigmore,  Ev.,  §  1726, 
Jacohi  V.  State,  133  Ala.  1  (32  South.  158),  and  State 
V.  Mortensen,  26  Utah,  312  (73  Pac.  562,  633),  yet  the 
rule  itself  is  now  of  more  concern  than  the  theory  upon 
which  it  is  founded. 

If  the  doing  of  an  act  is  a  material  question,  then 
the  existence  of  a  design  or  plan  to  do  that  specific  act 
is  relevant  to  show  that  the  act  was  probably  done  (1 
Wigmore,  Ev.,  §  102) ;  and,  considering  the  plan  or 
design  as  a  condition  of  the  mind,  a  person's  own 
statements  of  a  present  existing  state  of  mind,  when 
made  in  a  natural  manner  and  under  circumstances 
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dispelling  suspicion  and  containing  no  suggestion  of 
sinister  motives,  only  reflect  the  mental  state,  and 
therefore  are  competent  to  prove  the  condition  of  the 
mind,  or,  in  other  words,  the  plan  or  design. 

10, 11.  The  declaration  of  Edna  Morgan  was  made 
in  a  perfectly  natural  manner,  and  there  is  nowhere  in 
the  record  any  intimation  that  it  was  made  otherwise. 
The  whereabouts  of  Edna  Morgan  was  a  material 
issue.  It  was  important  to  know  what  she  did  and 
where  she  went.  The  state  contended  that  she  met  the 
defendant  and  accompanied  him  to  the  Beamer  bam. 
Evidence  of  her  declaration  was  competent  to  show 
what  was  in  her  mind,  and  that  what  she  intended  to  do 
was  probably  done :  State  v.  Mortensen,  26  Utah,  312  (73 
Pac.  562,  633).  The  language  used  by  her  was  only  one 
way  of  stating  that  she  intended  to  meet  Roy  Famam, 
especially  when  it  is  remembered  that  on  the  preceding 
Sunday  the  defendant  had  accompanied  Edna  Morgan 
to  her  home  after  her  visit  with  the  Famams.  The 
jurors  were  not  obliged  to  conclude  that  the  letter  alone 
and  of  itself  prompted  the  statement  made  by  her.  The 
letter  was  not  produced  at  the  trial,  and  was  probably 
destroyed.  Testimony  concerning  the  utterance  made 
by  Edna  Morgan  was  neither  offered  nor  admitted  for 
the  purpose  of  showing  what  Roy  Famam  intended  to 
do  or  did,  but  the  transcript  of  the  evidence  discloses 
that  the  prosecution  offered  the  testimony  for  the  sole 
and  express  purpose  of  showing  what  Edna  Morgan  in- 
tended to  do,  and  consequently  the  admission  of  the 
evidence  did  not  violate  Section  705,  L.  0.  L.  The 
statement  made  by  the  deceased  did  not  recount  any- 
thing that  had  previously  occurred;  it  was  not  th^ 
statement  of  a  fact  external  to  the  mind;  it  was  not 
a  narrative  of  a  past  event ;  and  it  does  not  belong  to 
that  class  of  utterances  which  are  either  expressly 
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permitted  or  impliedly  rejected  as  evidence  by 
Section  727,  subdivision  4,  L.  0.  L.  The  rule  mak- 
ing the  statement  of  Edna  Morgan  admissible  does 
not  contravene  any  section  of  the  Code.  If,  as 
held  by  most  courts,  the  res  gestae  doctrine  is  the  basis 
of  the  rule  admitting  the  declaration,  then  it  is  ex- 
pressly sanctioned  by  the  Code;  or  if  the  rule  is 
founded  on  the  idea  that  the  utterance  is  a  verbal  act, 
a  notion  entertained  by  a  few  courts,  then,  strictly 
speaking,  the  evidence  is  not  hearsay;  or  if,  as  the 
writer  thinks,  the  true  theory  of  the  rule  is  that  the 
statement  of  the  deceased  is  original  evidence  of  her 
intention,  which  the  jury  can  consider  as  a  circum- 
stance indicating  that  she  probably  did  what  she  in- 
tended to  do,  then  on  that  theory  no  section  of  the  Code 
is  transgressed.  The  rule  in  question  is  analogous  to 
the  doctrine,  approved  by  this  court  and  recognized 
generally,  making  exclamations  of  pain  original  evi- 
dence of  a  circumstance  tending  to  show  a  particular 
bodily  condition  when  the  bodily  condition  of  the  per- 
son is  a  relevant  fact :  State  v.  Machey,  12  Or.  154, 158 
(6  Pac.  648) ;  Thomas  v.  Herrall,  18  Or.  546,  549  (23 
Pac.  497) ;  Vuilleumier  v.  Oregon  W.  P.  (&  R.  Co.,  55 
Or.  129, 132  (105  Pac.  706) ;  16  Cyc.  1164.  If  evidence 
is  competent  for  one  purpose,  it  cannot  be  rejected 
merely  because  it  is  not  competent  for  another  pur- 
pos*^  Being  competent  to  show  what  Edna  Morgan 
intended  to  do,  the  testimony  of  Mabel  Barton  was  not 
rendered  incompetent  for  all  purposes  merely  because 
it  was  incompetent  for  the  purpose  of  connecting  Roy 
Farnam  with  the  alleged  crime,  although  it  would  have 
been  proper  to  instruct  the  jury  to  limit  the  evidence 
to  the  sole  purpose  for  which  it  was  competent,  and  a 
failure  to  give  a  requested  instruction  to  limit  the 
application  of  the  evidence  to  the  single  purpose  for 


Dec.  1916.]  State  v.  Fabnam.  253 

which  it  is  admissible  would  be  error ;  but  here  the  con- 
tention is  that  the  testimony  was  not  competent  for  any 
purpose:  State  v.  Finnigcm,  81  Or.  538  (160  Pac.  370). 
The  conclusion  that  the  testimony  of  Mabel  Barton  was 
competent  has  been  reached  with  a  full  knowledge  of 
the  expressions  to  be  found  in  State  v.  Glass,  5  Or.  73, 
82;  State  v.  Anderson,  10  Or.  448,  454;  State  v.  Ching 
Ung,  16  Or.  419,  424  (18  Pac.  844). 

12.  I  concur  in  what  Mr.  Justice  Bubnbtt  says 
about  the  refusal  to  permit  an  inspection  of  the  feet  of 
the  mare  and  the  rejection  of  the  offer  to  prove  the 
declarations  of  another  person  to  show  that  such  per- 
son had  committed  the  crime  charged  against  the  de- 
fendant. I  concur  in  the  reasoning  and  conclusion  of 
Mr.  Justice  McBridb  relative  to  the  suflSciency  of  the 
indictment  to  support  the  verdict  of  the  jury.  There 
was  sufficient  evidence  to  show  that  Edna  Morgan  was 
killed,  and  that  the  defendant  caused  her  death;  and, 
in  my  opinion,  no  prejudicial  error  was  committed 
during  the  trial. 

Mr.  Justice  Bubnbtt  delivered  the  following  dis- 
senting opinion. 

The  defendant  was  accused  of  the  crime  of  murder 
in  the  second  degree  by  an  indictment  reading  thus : 

*'Roy  A.  Famam  is  accused  by  the  grand  jury  of 
the  county  of  Douglas,  State  of  Oregon,  by  this  indict- 
ment, of  the  crime  of  murder,  committed  as  follows: 
He,  the  said  Roy  A.  Famam,  on  the  eighth  day  of 
December,  A.  D.  1914,  in  the  said  county  of  Douglas, 
State  of  Oregon,  then  and  there  being,  did  then  and 
there  wrongfully,  unlawfully,  feloniously,  purposely 
and  maliciously  kill  Edna  Morgan  in  some  manner  and 
by  some  means  unknown  to  the  grand  jury ;  and  so  he, 
the  aforesaid  Roy  A.  Famam,  did  then  and  there  in 
said  county  and  state  commit  the  crime  of  murder  in 
the    second    degree    by    feloniously,    purposely    and 
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malicionsly  killing  the  aforesaid  Edna  Morgan^  con- 
trary to  the  statutes  in  such  cases  made  and  provided 
and  against  the  peace  and  dignity  of  the  State  of 
Oregon.  *  * 

The  errors  assigned  relate  to  proceedings  during  the 
trial  on  the  plea  of  not  guilty.  The  decedent,  Edna 
Morgan,  was  a  girl  aged  15  years,  and  resided  with 
her  father,  her  junior  sister,  and  two  younger  brothers 
at  a  point  on  the  Pacific  Highway  about  seven  miles 
east  of  Glendale,  in  Douglas  County.  The  defendant 
is  a  man  about  23  years  of  age,  living  about  five  miles 
still  farther  east  of  Glendale,  with  his  father,  mother, 
sister  and  brother.  So  far  as  known,  the  last  time  the 
deceased  girl  was  seen  was  by  her  father  at  their  home 
late  in  the  evening  of  December  8,  1914.  About  half- 
past  1  of  the  morning  of  the  9th,  the  bam  of  a  man 
named  Beamer,  about  a  mile  west  of  Morgan's  resi- 
dence, was  found  to  be  in  flames.  Later  in  the  morn- 
ing, when  the  building  was  ahnost  entirely  consumed, 
there  was  discovered  in  the  fire  the  remains  of  a 
female.  The  body  was  so  nearly  destroyed  as  to  be 
xmrecognizable.  It  appears  that  for  some  months 
previously  the  defendant  had  kept  company  with  Edna 
Morgan,  escorting  her  to  various  places  of  entertain- 
ment, and  she  visited  at  the  home  of  his  parents,  where 
his  mother  sometimes  did  sewing  for  her,  as  her  own 
mother  was  dead.  Some  tracks  were  found  near  the 
burned  bam,  and  evidence  was  given,  tending  to  show 
that  they  matched  with  shoes  worn  by  the  defendant, 
and  there  were  other  tracks  which  corresponded  in 
size  to  shoes  worn  by  the  deceased.  A  fetus,  said  by 
the  medical  witnesses  who  examined  it  to  have  arrived 
at  about  the  fifth  month  of  gestation,  was  found  be- 
tween the  thighs  of  the  corpse.  Mabel  Barton,  a  wit- 
ness for  the  prosecution,  aged  15  years,  testified  that 
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she  and  her  sister  went  to  the  Morgan  home  about 
noon  of  December  8th  to  visit  the  Morgan  girls,  and 
in  response  to  her  invitation  Edna  agreed  to  go  home 
with  her  and  spend  the  night,  but  that  during  the  after- 
noon the  stage  came  along  from  the  east,  and  the 
driver  gave  Edna  a  letter,  which  she  read  and  put  in 
her  bosom.  The  prosecution  then  asked  her  this 
question : 

**Now,  tell  the  jury  what  Edna  told  you  about  going 
home  with  you  that  evening. ' '    ' 

The  witness  answered : 

''She  said  she  couldn't  because  she  thought  Boy  was 
coming  down.  *  * 

Defendant's  cotmsel  moved  to  strike  out  the  latter 
part  of  the  answer,  referring  to  her  statement  that  she 
thought  Boy  was  coming  down,  but  the  court  denied 
the  motion,  and  allowed  the  entire  response  to  go  to 
the  jury,  over  the  exception  of  the  defendant.  The 
defense  also  offered  to  show  oral  statements  made  by 
a  third  party,  tending  to  show  that  he  himself  had  com- 
mitted the  murder  of  the  woman  whose  body  was 
found  in  the  ruins  of  the  bam.  The  court  refused  to 
receive  that  testimony,  and  the  defendant  assigns  this 
as  error.  There  was  evidence  tending  to  show  that 
horse  tracks  were  found  leading  from  the  direction  of 
the  defendant's  residence  to  the  burned  bam  and  back 
again,  and  that  they  were  identical  with  the  tracks 
made  by  a  mare  ridden  by  the  defendant  over  the  same 
course  and  part  way  back  on  the  day  following  the  fire- 
One  witness  testified,  in  substance,  that  the  track  of 
the  right  front  foot  was  nearly  straight  on  the  inside- 
At  the  trial  in  Jxme,  1915,  the  defendant  had  the  mare 
at  the  courthouse  where  the  trial  was  held,  and  asked 
to  have  the  jury  inspect  her  foot,  and  afterward 
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offered  the  mare  herself  in  evidence,  but  the  court  re- 
jected his  offer  in  both  instances,  and  this  is  relied 
upon  as  error.  At  the  conclusion  of  the  argument  the 
court  stated  to  counsel,  in  substance,  that  the  indict- 
ment charges  murder  in  the  second  degree,  and  neces- 
sarily includes  the  crime  of  manslaughter,  and  that  it 
was  the  view  of  the  court  that  the  latter  offense  should 
be  submitted  for  the  consideration  of  the  jury,  saying, 
however,  that  if  counsel  disagreed  the  court  would  hear 
them.    Counsel  for  defendant  then  stated : 

**We  have  no  objection;  I  will  nail  my  colors  to  the 
mast  and  sink  or  swim.'* 

After  some  further  parley  with  the  district  attorney 
the  court  said : 

'  *  I  do  not  think  there  is  any  evidence  as  to  the  first 
section  I  read  with  reference  to  deliberation  or  heat 
of  passion.  I  do  not  think  there  is  any  evidence  to 
submit  the  case  to  the  jury.  I  think  I  will  submit 
murder  in  the  second  degree  and  manslaughter  as  by 
Section  1898  [referring  to  Lord's  Oregon  Laws].'' 

No  exception  was  taken  to  this  remark  of  the  court. 
Li  the  course  of  the  instructions  to  the  jury  the  judge 
charged  as  follows : 

'*If  you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant, while  in  the  commission  of  an  unlawful  act,  if 
he  did  commit  an  unlawful  act,  on  the  night  that 
Beamer's  bam  burned  in  Douglas  County,  Oregon, 
involuntarily  killed  Edna  Morgan,  then  it  would  be 
your  duty  to  find  the  defendant  guilty  of  man- 
slaughter. ' ' 

'*!  instruct  you  that  if  you  find  beyond  a  reasonable 
doubt  that  the  defendant  by  any  means  committed  an 
abortion  upon  the  person  of  Edna  Morgan,  then  I  in- 
struct you  that  such  act,  if  such  act  took  place,  was  an 
unlawful  act,  and  if  you  find  beyond  a  reasonable  doubt 
that  the  defendant  on  the  night  that  Beamer's  bam 
burned  in   Douglas   County,   Oregon,  committed  an 
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abortion  upon  the  person  of  Edna  Morgan,  and  if  yon 
further  find  beyond  a  reasonable  doubt  that  Edna  Mor- 
gan was  killed  as  a  result  of  such  abortion,  if  such 
abortion  was  committed,  then  it  would  be  your  duty  to 
convict  the  defendant  of  manslaughter.  *  * 

At  the  close  of  the  charge  the  defendant  by  his  coun- 
sel excepted  to  all  the  statements  of  the  court  in  char- 
ging the  jury  respecting  manslaughter.  The  jury  re- 
turned a  verdict  of  guilty  of  manslaughter,  and  from 
the  consequent  judgment  the  defendant  appeals. 

As  a  judicial  utterance  it  is  not  by  the  mark  to  as- 
sume the  guilt  of  the  accused  as  an  established  pre- 
mise, nor  to  declare  that  it  is  conclusively  proved.  Mobs 
argue  thus.  It  is  the  ofSce  of  the  prosecuting  advocate 
to  array  his  facts  and  employ  pathos  and  invective  to 
sway  the  jury  and  secure  a  verdict  against  the  defend- 
ant. The  f xmction  of  a  court  of  last  resort  is  to  ascer- 
tain from  the  record  whether  the  trial  court  has  ob- 
served the  law  in  admitting  or  excluding  testimony 
and  in  its  charge  to  the  jury.  Under  such  ascertained 
conditions  alone  that  body  of  12  men  has  the  exclusive 
prerogative  of  declaring  whether  the  guilt  of  the 
defendant  is  established  conclusively  or  otherwise. 
As  pithily  stated  by  Mr.  Justice  MoBbidb  in  State  v. 
Bader,  62  Or.  37,  41  (124  Pac.  195) : 

**For  the  jury  to  find  the  fact,  the  court  must  see 
that  they  receive  only  legal  evidence,  and  no  good  find- 
ing of  fact  can  ever  be  predicatea  upon  illegal  evi- 
dence.'' 

Equally  important  in  a  jury  trial  are  accurate  state- 
ments to  the  jurors  of  the  law  applicable  to  the  issue 
in  hand :  Forrest  v.  Portland  By.,  L.  &  P.  Co.,  64  Or. 
240  (129  Pac.  1048) ;  SulUvcm  v.  Wakefield,  65  Or.  528 
(133  Pac.  641).  Let  us  consider  whether  these  re- 
quirements have  been  fulfilled. 

M  Or.— 17 
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The  record  discloses  that  the  case  was  tried  upon 
purely  circumstantial  evidence.  It  became  necessary, 
of  course,  to  trace  the  defendant  to  the  scene  of  the 
murder.  It  was  evidently  for  this  purpose  that  the 
state  introduced  the  testimony  of  Mabel  Barton,  to 
the  effect  that  Edna  Morgan  refused  to  go  home  with 
her  because  she  thought  he  was  coming  down.  Evi- 
dence tending  to  locate  the  decedent  at  the  scene  of 
the  murder  would  indeed  be  relevant.  Testimony, 
therefore,  that  she  refused  to  go  home  with  Miss  Bar- 
ton, but  stayed  at  her  father  ^s  house,  was  competent 
to  locate  Edna  Morgan,  but  neither  her  thoughts  nor 
the  expression  of  them  could  be  held  to  bind  the  de- 
fendant in  tracing  his  movements.  The  prosecution 
relies  upon  the  case  of  Mutual  Life  Ins.  Co.  v.  HUlmon, 
145  U.  S.  285  (36  L.  Ed.  706,  12  Sup.  Ct.  Rep.  909). 
That  was  an  action  by  the  beneficiary  upon  the  policy 
insuring  Hillmon.  In  response  to  evidence  by  which 
the  plaintiff  claimed  to  have  proved  the  death  of  the 
assured,  the  defense  sought  to  establish  that  the  body 
said  by  the  plaintiff  to  be  that  of  the  insured  named 
in  the  policy  was  that  of  one  Walters.  For  this  pur- 
pose the  company  was  permitted  to  read  his  letters  to 
his  sister  and  his  fiancee,  announcing  his  intention 
to  go  with  Hillmon,  the  assured,  into  the  vicinity  where 
the  corpse  was  found.  All  this  was  for  the  purpose 
of  disclosing  the  movements  of  Walters,  and  not  those 
of  the  insured.  Commonwealth  v.  Trefethen,  157 
Mass.  180  (31  N.  E.  961,  24  L.  B.  A.  235),  is  a  leading 
case  on  this  subject,  often  cited  to  support  the  use  in 
evidence  of  the  declarations  of  third  persons  not  par- 
ties to  the  litigation.  There  the  defendant  was  on  trial 
for  the  murder  of  Deltena  Davis,  a  yotmg  woman  with 
whom  he  had  kept  company.  He  offered  to  show  by 
a  clairvoyant  named  Hubert  that  a  short  time  before 
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her  body  was  found  in  the  river  Miss  Davis  had  stated 
that  she  was  advanced  five  months  in  pregnancy,  and 
declared  her  intention  to  drown  herself.  The  trial 
court  refused  his  offer,  but  the  Supreme  Court  held 
this  to  be  erroneous,  and  that  in  order  to  show  the 
cause  of  death  the  decedent's  statement  of  her  own 
purpose  was  competent  to  throw  light  upon  her  own 
subsequent  conduct.  The  opinion  by  Mr.  Chief  Jus- 
tice FiBLD  clearly  limits  such  declarations  to  the  state 
of  mind  or  intent  of  the  person  making  them,  and  de- 
clares them  to  be  hearsay  as  to  other  persons  or  other 
affairs.    He  says : 

''The  most  obvious  distinction  between  speech  and 
conduct  is  that  speech  is  often  not  only  an  indication 
of  'what  is  in  the  mind'  of  the  speaker,  but  a  statement 
of  a  fact  external  to  the  mind,  and  as  evidence  of  that 
it  is  clearly  hearsay.  •  •  Suppose  that,  at  the  inter- 
view between  the  deceased  and  the  witness  Hubert,  if 
there  was  such  an  interview,  the  deceased  had  said 
that  Trefethen  was  the  father  of  her  child;  evidence 
that  the  deceased  said  this  is  clearly  hearsay,  and  is 
not  admissible  to  prove  that  he  was  the  father;  but 
suppose  that  it  had  been  denied  at  the  trial  that  the  de- 
ceased knew  that  she  was  pregnant,  testimony  that 
she  had  said  that  she  was  pregnant  would  be  some  evi- 
dence that  she  knew  it. ' ' 

Likewise,  in  State  v.  Hay  ward,  62  Minn.  474  (65 
N.  W.  63),  the  ante-mortem  statements  of  the  deceased 
were  used  in  evidence  in  tracing  her  own  steps  to  the 
scene  of  the  murder,  but  not  as  affecting  the  move- 
ments of  the  defendant.  Also  in  State  v.  Power,  24 
Wash.  34  (63  Pac.  1112,  63  L.  R.  A.  902),  the  syllabus 
reads  thus : 

*' Where,  on  a  trial  for  manslaughter  by  acts  in- 
tended to  produce  a  miscarriage,  the  deceased,  on 
leaving  her  home  for  the  place  where  the  acts  are  al- 
leged to  have  been  performed,  made  statements  as  to 
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her  intentions  in  going,  such  statements  are  admissible 
as  verbal  acts  characterizing  her  intentions,  bnt  not 
as  evidence  that  the  defendant  produced  the  abortion. ' ' 

The  doctrine  is  crystallized  in  Section  705,  L.  0.  L., 
thns: 

**The  rights  of  a  partj^  cannot  be  prejndiced  by  the 
declaration,  act,  or  omission  of  another,  except  by  vir- 
tue of  a  particular  relation  between  them.'* 

By  this  excerpt  from  the  Code  the  legislature  has 
removed  the  question  from  the  speculations  of  doc- 
trinaires and  the  demands  of  overzealous  prosecutors. 
It  renders  inapplicable  the  precedents  cited  in  support 
of  Mabel  Barton's  testimony.  Under  this  provision 
we  constantly  hold  in  civil  cases,  where  only  money 
or  other  property  is  involved,  that  the  declaration  or 
act  of  one  person  shall  not  be  taken  to  bind  another, 
xmless  the  authority  to  make  the  statement  is  first 
shown.  Here,  where  the  lifelong  liberty  of  the  ac- 
cused is  at  stake,  the  prosecution  calls  upon  us  to 
admit  the  hearsay  of  Edna  Morgan's  utterance,  not 
of  any  fact,  but  of  what  she  thought,  all  without  the 
least  showing  of  any  authorization  from  the  defend- 
ant The  rule  in  criminal  cases  ought  to  be  at  least 
as  strict  as  in  civil  contentions :  Section  1535,  L.  0.  L. 
Moreover,  the  reception  by  her  of  the  note  from  the 
defendant  is  the  only  thing  disclosed  by  the  evidence 
which  apparently  could  have  influenced  her  to  make 
the  remark  attributed  to  her.  The  only  light  on  the 
contents  of  that  letter  is  derived  from  the  testimony 
of  the  defendant  and  his  mother,  to  the  effect  that  he 
had  written  to  Edna  that  she  could  come  to  the  Far- 
nam  home  with  his  mother  and  sister  the  following 
Friday,  as  they  returned  from  Glendale,  which  would 
save  him  from  making  a  spedaltrip  for  her.  We 
cannot  ignore  this  report  of  the  contents  of  the  writ- 
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ing,  for  there  is  no  testimony  to  contradict  it.  There 
is  nothing  in  it  to  induce  her  to  expect  the  coming  of 
the  def  endanty  or  to  lead  her  to  make  the  statement. 
On  the  contrary,  the  normal  inference  would  be  that 
he  was  not  coming,  and  if  for  no  other  reason  her 
statement  to  Miss  Barton  ought  to  be  rejected,  because 
it  varies  from  what  she  would  naturally  say  when  she 
learned  that  he  had  planned  for  someone  else  to  bring 
her  to  the  home  of  his  parents.  There  is  nothing  dis- 
closed that  gave  her  any  right  even  to  think  he  was 
coming.  The  better  reason,  however,  is  that,  as 
against  him,  she  had  no  authority  to  say  she  thought 
he  was  about  to  visit  her.  Her  declarations  or  her 
thoughts  on  that  subject  are  utterly  incompetent  as 
evidence  as  against  the  defendant.  Bespecting  herself, 
the  only  material  inquiry  was  concerning  her  where- 
abouts. Her  reasons  for  remaining  where  she  was  are 
wholly  immaterial  and  irrelevant,  and  cannot  be  ad- 
mitted to  the  prejudice  of  the  defendant.  The  error 
was  essentially  detrimental  to  him,  because  it  related 
to  the  very  material  requisite  of  proving  that  he  was 
at  the  scene  of  the  crime  when  it  was  committed.  Be- 
sides being  a  violation  of  the  rule  laid  down  in  Section 
705,  L.  0.  L.,  the  testimony  of  Mabel  Barton  on  that 
point  was  the  purest  hearsay,  and  falls  within  the  con- 
demning reasoning  of  Mr.  Chief  Justice  Field  in  the 
Trefethen  Case.  As  applied  to  the  defendant,  her 
statement  was  of  a  fact  external  to  her  mind  within 
the  language  of  that  opinion  above  quoted,  and  hence 
the  purest  hearsay.  As  affecting  the  res  gestae,  the 
best  evidence  of  Edna  Morgan's  whereabouts  was  the 
testimony  of  her  father  and  sister,  to  the  effect  that 
she  was  at  home  until  bedtime  of  the  night  of  her  dis- 
appearance. Her  refusal  to  go  home  with  her  friends 
was  indicative  of  nothing  more  about  her  movements 
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than  what  was  related  by  her  father  who  saw  her  last 
In  the  light  of  his  testimony  her  staying  at  home  dur- 
ing the  preceding  afternoon  is  negligible.  The  sole 
purpose  of  putting  in  evidence  her  unwarranted  re- 
mark that  she  thought  Boy  was  coming,  and  the  only 
way  the  jury  must  have  understood  it,  was  to  allow 
them  to  infer  that  he  had  written  her  he  was  coming, 
and  upon  this  inference  to  presume  that  he  did  come 
and,  finally,  to  infer  on  top  of  all  this  that  they  went 
together  to  Beamer's  bam.  This  court  has  con- 
demned such  procedure  in  State  v.  Hembreey  54  Or. 
463  (103  Pac.  1008).  In  that  case  the  prosecution 
deemed  it  important  to  show  some  motive  which  urged 
the  defendant  to  kill  his  wife,  for  whose  murder  he 
was  being  tried.  For  this  purpose  the  state  essayed 
to  prove  that  he  had  sustained  incestuous  relations 
with  his  daughter  and  knowledge  thereof  on  the  part 
of  the  wife.  All  that  was  shown  was  a  possible  op- 
portunity for  illicit  intercourse  between  the  father  and 
daughter  while  they  were  at  a  hotel  in  Tillamook. 
From  this  circumstance  as  stated  by  Mr.  Chief  Justice 
MooBB,  who  wrote  the  opinion,  the  jury  was  permitted 
to  infer  that  the  defendant  had  committed  incest  with 
his  daughter;  that  from  such  deduction  they  were 
allowed  to  infer  that  the  wife  and  mother  had  obtained 
knowledge  of  it,  and  that,  based  thereon,  the  jury  was 
authorized  to  infer  a  motive  for  the  commission  of 
the  alleged  crime.  A  conviction  was  reversed  for  the 
error  thus  committed.  On  the  point  now  under  dis- 
cussion that  case  is  controlling  in  principle.  The 
effort  to  prove  the  declarations  of  another  person, 
tending  to  show  that  he  had  committed  the  crime  in 
question,  was  properly  rejected  by  the  court  under 
the  authority  of  State  v.  Fletcher,  24  Or.  295  (33  Pac. 
575).    There  the  court  held  that  such  testimony  was 
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hearsay,  and  on  that  gronnd  rejected  it.  By  the  same 
token  we  should  rale  ont  the  testimony  of  Mabel  Bar- 
ton about  the  declaration  of  the  deceased,  to  the  effect 
that  she  expected  the  defendant  to  visit  her. 

Again,  the  statute  has  prescribed  the  instances  in 
which  the  declarations  of  a  deceased  person  may  be 
admitted  in  evidence.  Section  727,  subdivision  4, 
L.  O.  L.,  reads  thus : 

**In  conformity  with  the  preceding  provisions  evi- 
dence may  be  given  on  the  trial,  of  the  following  facts : 
•  •  4.  The  declaration  or  act,  verbal  or  written,  of  a 
deceased  person,  in  respect  to  the  relationship,  birth, 
marriage,  or  death  of  ai^  person  related  by  blood  or 
marriage  to  such  deceased  person;  the  declaration  or 
act  of  a  deceased  person,  made  or  done  against  his 
interest  in  respect  to  his  real  property;  and  also  the 
declaration  or  act  of  a  dying  person,  made  or  done 
under  a  sense  of  impending  death,  respecting  the  cause 
of  his  death. ' ' 

Only  thus  far  has  our  Code  opened  the  door  for  the 
admission  of  hearsay  testimony  concerning  the  declar- 
ations of  deceased  persons.  The  mention  of  these  in- 
stances is  the  exclusion  of  all  others.  This  is  in  ac- 
cord with  State  v.  McGrath,  35  Or.  109  (57  Pac.  321), 
teaching  that  the  Code  is  complete  on  the  subject  of 
evidence.  Treating  of  the  construction  of  statutes, 
Section  715,  L.  0.  L.,  is  as  follows : 

**In  the  construction  of  a  statute,  •  •  the  oflSce  of 
the  judge  is  simply  to  ascertain  and  declare  what  is, 
in  terms  or  in  substance,  contained  therein,  not  to  in- 
sert what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or 
particulars,  such  construction  is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all.'' 

Section  716,  L.  0.  L.,  provides  thus : 

**In  the  construction  of  a  statute  the  intention  of  the 
legislature  •  •  is  to  be  pursued,  if  possible ;  and  when 
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a  general  and  particular  provision  are  inconsistent,  the 
latter  is  paramount  to  the  former.  So  a  particular  in- 
tent shall  control  a  general  one  that  is  inconsistent 
with  iV 

We  have  no  right  to  read  into  the  statute  an  addi- 
tional exception  to  the  general  rule  against  hearsay 
testimony.  The  opinion  of  Mr.  Justice  Ramsey  in 
State  V.  Goddard,  69  Or.  73,  78  (133  Pac.  90,  138  Pac. 
243,  Ann.  Cas.  1916A,  146),  is  a  valuable  writing  on 
the  doctrine  of  statutory  construction  as  applied  to 
this  case  and  to  this  particular  section  of  the  Code. 
The  general  rule  about  the  declarations  of  deceased 
persons  is  that  they  are  admissible  only  as  to  such 
things  concerning  which  the  deceased,  if  alive,  would 
be  allowed  to  testify:  State  v.  Saunders,  14  Or.  300, 
305  (12  Pac.  441).  Applying  the  doctrine  to  the  pres- 
ent issue,  we  will  suppose,  for  illustration,  that  the 
defendant  had  been  indicted  for  assault  with  intent 
to  kill  Edna  Morgan,  and  she  had  come  to  testify  at 
the  trial  in  such  a  case,  as  in  this ;  it  would  be  neces- 
sary to  prove  that  she  and  the  defendant  met  each 
other,  but  it  is  plain  that  she  could  not  be  allowed  to 
declare  on  the  witness-stand  that  she  said  to  Mabel 
Barton,  **I  think  Eoy  is  coming  down.''  If,  when 
alive,  she  could  not  tell  what  expression  of  her 
thoughts  she  made  to  some  other  person — and  no  one 
pretends  that  she  could — ^hearsay  evidence  of  it  can- 
not be  rightfully  given  after  she  was  dead.  Her  death 
adds  no  sanction  to  the  declaration  of  her  expectation. 
On  this  point  Mr.  Justice  Thobnton  wrote  thus  in 
People  V.  Taylor,  59  Cal.  640,  645 : 

**The  law  is  well  settled  that  the  declarations  of  the 
deceased  are  admissible  only  to  those  things  to  which 
he  would  have  been  competent  to  testify  if  sworn  as 
a  witness  in  the  cause.  They  must  relate  to  facts 
only,  and  not  to  mere  matters  of  opinion  (1  Greenl. 
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Ev.,  §  159 ;  1  Whart.  Am.  Cr.  L.,  §  678 ;  People  v.  San- 
chez, 24  Cal.  26;  Warren  v.  State,  9  Tex.  App.  629  [35 
Am.  Bep.  745]),  or  belief  (R.  v.  Sellers,  O.  B.  1796, 
Car.  C.  L.  233 ;  McPherson  v.  State,  22  Ga.  478 ;  John- 
son V.  State,  17  Ala.  618 ;  McLean  v.  State,  16  Ala.  674 ; 
2  Bam.  &  C.  608;  Nelson  v.  State,  7  Htimph.  [Term.] 
542.  •  •  The  deceased  could  not  have  been  allowed  to 
testify  as  to  his  guesses,  or  as  to  whom  he  thought 
might  have  poisoned  him,  which  was  nothing  more  than 
an  opinion  or  conjecture.'* 

Why  should  Edna  Morgan  dead  be  more  competent 
as  a  witness  than  Edna  Morgan  living  t 

It  matters  not  that  the  bill  of  exceptions  fails  to 
show  that  the  defendant  excepted  to  other  testimony 
of  the  same  kind  that  was  elicited  on  cross-examina- 
tion. He  is  not  estopped  to  urge  the  objection  when 
properly  presented.  He  is  not  required  to  multiply 
exceptions  on  the  same  point  indefinitely.  One  speci- 
fication of  error  of  the  same  kind  is  sufficient  to  raise 
the  question  for  adjudication  without  padding  the  rec- 
ord with  repetitions  of  the  same  objection. 

It  is  true  that  the  courts  have  measurably  receded 
from  the  old  doctrine  that  a  defendant  on  trial  for  a 
felony  cannot  waive  anything  in  his  favor,  but  it  is 
going  to  the  other  extreme  to  hold  that  because  his 
counsel  by  possible  inadvertence  fails  to  object  to  cer- 
tain incompetent  testimony  given  by  one  witness,  the 
defendant  thereby  waives  the  right  to  except  to  like 
statements  of  those  testifying  afterward.  Waiver 
ought  not  to  be  pushed  to  such  an  extent,  yet  this  is 
the  only  deduction  to  be  drawn  from  the  utterance  of 
Mr.  Justice  Habris,  to  the  effect  that  the  defendant 
was  not  harmed  by  the  statement  of  Miss  Barton,  be- 
cause a  similar  declaration  by  Mr.  Morgan  was  allowed 
to  pass  unchallenged.  Neither  is  such  evidence  in  the 
same  category  as  expressions  of  pain  or  of  the  nature 
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of  the  malady  affecting  the  declarant  as  approved  in 
State  V.  Olass,  5  Or.  73.  Under  that  precedent  the  de- 
fendant was  rightly  permitted  to  read  in  evidence 
Edna  Morgan's  letter,  written  about  a  month  before 
her  alleged  death,  in  which  she  spoke  of  her  then  ^^sick 
week. ' '  This  was  competent,  as  her  declaration  about 
the  state  of  her  own  health,  to  show  that  she  could  not 
have  been  five  months'  advanced  in  pregnancy,  as  the 
testimony  tended  to  show  was  the  case  with  the  woman 
whose  remains  were  found  in  the  burning  bam.  The 
admission  of  that  letter  in  evidence  does  not,  in  any 
manner,  estop  the  defendant  from  opposing  the  at- 
tempt of  the  prosecution  to  bind  him  by  hearsay  tes- 
timony of  Edna's  unauthorized  declaration  of  what  she 
thought  he  was  going  to  do. 

On  the  subject  of  admissibility  of  statements  of  a  de- 
ceased person,  the  victim  of  the  homicide,  the  follow- 
ing precedents  are  here  noted :  In  People  v.  Carkhuff, 
24  Cal.  640,  the  defendant  was  indicted  for  the  murder 
of  his  uncle,  with  whom  he  resided.  A  witness  for  the 
prosecution  testified  as  follows : 

** Deceased  and  I  lunched  together,  about  2  o'clock 
p.  M.  My  wife  invited  deceased  to  take  supper  with 
us.  He  declined,  saying  he  must  go  home  to  attend  to 
cooking  apples.  He  said  Sam,  meaning  defendant, 
would  be  home  that  night ;  that  he  had  gone  to  the  park 
to  see  a  favorite  officer  and  witness  a  review." 

All  the  evidence  tending  to  connect  the  defendant 
with  the  crime  was  circumstantial.  The  deceased  was 
last  seen  alive  about  2  o  'clock  p.  m.  on  Sunday,  and  his 
corpse  was  found  at  his  house  between  7  and  8  o  'dock 
on  Monday.    The  court  there  says : 

• 

**The  only  object  of  the  prosecution  in  offering  in 
evidence  the  declaration  of  the  deceased  that  the  de- 
fendant would  be  at  home  on  Sunday  night  was  to  eu- 
able  Vie  jury  to  presume,  from  the  fact  that  the  de- 
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ceased  expected  the  defendant  to  retnm  that  night, 
that  he  did  so  return,  and  was  there  at  the  time  of  the 
commission  of  the  murder.  It  is  impossible  to  con- 
ceive* upon  what  theory  that  declaration  was  admissi- 
ble. If  the  declaration  had  been  made  to  the  witness 
by  any  other  person,  it  would  not  be  contended  that  it 
was  admissible  in  evidence,  for  evidently  it  would  be 
obnoxious  to  the  objection  that  it  was  hearsay  testi- 
mony. The  fact  that  the  declaration  was  made  by  the 
deceased  does  not  tend  to  remove  the  objection,  for  the 
declarations  of  the  deceased  are  permitted  to  be  proven 
in  the  single  case  when  they  are  made  in  extremis,  and 
have  reference  to  the  circumstances  of  the  death,  un- 
less the  declaration  constitutes  a  part  of  the  res  gestae^ 
or  can  be  classed  with  declarations  against  interest, 
etc.  *  *  It  was  not  admissible  as  a  part  of  the  res 
gestae,  for  it  did  not  constitute  one  of  the  circum- 
stances surrounding  the  murder.  The  expectation  of 
the  deceased  that  the  defendant  would  return,  and  that, 
too,  unsupported  by  any  evidence  of  the  reasons  for 
his  expectations,  did  not  even  tend  to  prove  any  fact 
connected  with  the  murder.  The  expectation  may 
have  been  without  any  foundation;  may  have  been 
merely  a  surmise  arising  from  the  defendant's  usual 
habits.  His  expectation  or  declaration  that  the  de- 
fendant would  return  at  the  time  stated  would  possess 
no  more  legal  value  as  evidence  to  prove  the  fact  that 
he  did  return  than  would  the  expectation  of  his  neigh- 
bor. Bums,  that  the  defendant  would  return  at  the 
given  time. ' ' 

Cheek  v.  State,  35  Ind.  492,  was  a  murder  case 
wherein  a  witness  was  allowed  to  report  a  conversa- 
tion with  the  deceased,  just  prior  to  the  homicide, 
wherein  the  latter  said : 

**Doc,  I  am  glad  you  have  come;  there  are  two 
ruflfians  goin^  up  the  road,  and  they  have  threatened 
to  take  my  hfe;  they  have  gone  to  my  house,  and  I 
want  you  to  go  back  with  me.*' 

The  court  there  held  on  this  point  that : 
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'^A  statement  of  the  deceased  person,  made  before 
the  commission  of  the  act,  and  not  made  in  the  presence 
or  hearing  of  Uie  defendant,  is  not  competent  evidence 
against  him.'' 

In  Weyrich  v.  People,  89  HI.  90,  a  wife  was  indicted 
for  the  murder  of  her  husband  by  poisoning.  It  was 
held  to  be  error  to  admit  the  declaration  of  the  de- 
ceased that  he  suspected  his  wife  to  be  unchaste,  in  the 
absence  of  any  proof  that  such  suspicion  was  ever  com- 
municated to  her.  In  People  v.  Invin,  77  CaL  494  (20 
Pac.  56),  it  was  said  that: 

**The  declarations  of  the  deceased  to  third  parties 
at  various  times  before  the  homicide  as  to  his  fears 
of  murder,  and  that  he  intended  to  leave  the  country 
because  the  defendant  and  others  were  conspiring  to 
take  his  life,  and  that  he  had  given  them  no  cause,  etc, 
are  not  admissible  in  evidence,  and  to  admit  them  is 
highly  prejudicial  error. ' ' 

In  People  v.  Gress,  107  Cal.  461  (40  Pac.  752),  the 
defendant  was  accused  of  murder.  A  witness  detailed 
a  conversation  with  the  decedent  had  the  evening  be- 
fore the  homicide.    The  murdered  man  told  him : 

* 'I  am  in  trouble.  I  have  a  family  in  Sonora,  and 
a  few  months  ago  I  took  a  young  man  in  as  partner 
with  me,  and  here  lately  I  have  discovered  tiiat  he  is 
about  to  get  away  with  my  wife  and  child,  and  I  want 
to  get  to  Sonora  as  quick  as  possible.  I  want  to  save 
my  boy,  and  that's  my  hurry  for  coming  here." 

Treating  of  this  subject  the  court  said,  speaking 
by  Mr.  Justice  Van  Fleet  : 

**This  evidence  was  clearly  hearsay,  and  was  wholly 
inadmissible  upon  any  possible  theory  of  the  case,  or 
upon  any  principle  or  rule  of  evidence  known  to  the 
law.  It  was  no  less  hearsay  because  the  declarations 
were  those  of  the  deceased,  since  proof  of  such  declara- 
tions are  only  admissible  when  made  in  extremis;  dying 
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declarations,  having  reference  to  the  circumstances  of 
the  death,  or  when  they  constitute  a  part  of  the  res  ges- 
tae. •  •  In  this  case  they  were  neither.  The  mortal 
blow  had  not  been  struck,  nor  were  they  in  any  manner 
connected  with  the  rencounter  which  resulted  in 
Assalena's  death.  Obviously  the  admission  of  this 
evidence  was  highly  prejudicial  to  the  defendant,  since 
its  inevitable  tendency  would  be  to  greatly  inflame  and 
prejudice  the  minds  of  the  jury  against  him.'' 

In  Montag  v.  People,  141  HI.  75  (30  N.  E.  337),  the 
defendant  was  accused  of  the  murder  of  his  wife.  It 
appeared  that  on  the  day  of  the  homicide  he  called  at 
the  store  where  the  shooting  occurred  between  12  and 
1 0  'clock,  and  had  an  interview  with  the  deceased,  last- 
ing some  two  or  three  hours.  He  then  left  the  store, 
but  in  a  short  time  returned,  and  then  the  shooting  oc- 
curred. A  witness  was  allowed  to  give  a  conversation 
had  with  the  deceased,  which  occurred  10  minutes  after 
the  defendant  had  left  the  store  and  15  minutes  before 
he  returned.  In  answer  to  the  question,  **What  did 
the  deceased  say  to  you  after  he  had  been  out  10  min- 
utes t ' '  she  replied : 

**She  told  me  that  he  warned  her  if  he  couldn't  come 
and  see  her  that  night  he  would  kill  her.  I  asked  her  if 
she  wasn't  afraid,  and  she  said  no." 

Quoting  from  the  syllabus,  the  rule  is  there  laid  down 
thus: 

**  Declarations,  to  become  a  part  of  the  res  gestae, 
must  be  made  at  the  time  of  the  act  done  which  they 
are  supposed  to  characterize  or  illustrate,  and  must  be 
calculated  to  unfold  the  nature  and  quality  of  the  facts 
they  are  intended  to  explain,  and  to  so  harmonize  with 
them  as  obviously  to  constitute  one  transaction.  What 
occurs  before  or  after  an  act  has  been  done  does  not 
constitute  a  part  of  the  res  gestae,  although  the  inter- 
val or  separation  may  be  very  brief.** 
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In  Kirby  v.  State,  9  Yerg.  (Tenn.)  383  (30  Am.  Dec. 
420),  a  statement  of  the  deceased  the  day  before  he  was 
killed  that  he  was  going  on  a  certain  trip,  and  that  the 
defendant  was  to  accompany  him,  is  not  admissible. 
In  State  v.  Pv/nshon,  124  Mo.  448  (27  S.  W.  1111),  a 
hnsband  was  prosecuted  for  the  mnrder  of  his  wife. 
He  offered  to  show  that  their  domestic  relations  were 
pleasant,  also  what  she  said  as  to  the  cause  of  her  ab- 
sence from  him ;  her  threats  to  kill  herself,  the  reason 
therefor ;  that  she  was  an  expert  in  the  use  of  firearms, 
and  was  in  the  habit  of  carrying  a  revolver.  After 
discussion  of  the  authorities  cited,  the  court  said : 

**The  statements  of  the  wife  which  were  offered  to 
be  proven  were  not  part  of  the  res  gestae  as  exclama- 
tions of  pain,  nor  were  they  with  respect  to  her  health, 
as  in  [authorities  cited]  and  were  properly  excluded; 
and  so  were  her  statements  to  the  effect  that  she  in- 
tended to  kill  herself,  for  the  same  reasons.  She  was 
no  party  to  the  prosecution,  and  the  state  was  not 
bound  by  anything  she  may  have  said.  *  *  It  will  not 
be  seriously  contended  that,  if  defendant's  wife  had 
been  living,  and  he  had  been  indicted  for  assault  with 
intent  to  fill  her,  anything  she  might  have  said  in  re- 
gard to  their  amicable  relations  would  have  been  ad- 
missible against  the  state,  and,  if  not  then  admissible, 
the  fact  that  she  was  dead  at  the  time  of  trial  did  not 
make  such  statement  permissible.*' 

In  Parker  v.  Commonwealth  (Ky.),  51  S.  W.  573,  a 
murder  case,  the  following  language  appeared: 

**The  court  allowed  John  A.  Murray,  the  father-in- 
law  of  the  deceased,  to  testify  to  a  conversation  be- 
tween them  before  the  deceased  started  down  the  road, 
and  he  allowed  the  witness  Buck  York  to  state  a  simi- 
lar conversation  between  him  and  the  deceased  at  his 
house,  in  regard  to  his  purpose  in  going  down  the  road, 
This  evidence  was  incompetent.  The  accused  was  not 
present,  and  evidence  could  not  be  made  against  him 
by  statements  not  in  his  presence,  and  not  in  any  way 
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connected  with  the  shooting  or  throwing  any  light  on 
it/' 

Holland  v.  State,  162  Ala.  5  (50  South.  215),  was  a 
murder  case.    The  court  there  said : 

**The  conversation  between  the  deceased  and  Annie 
Liggan  before  the  killing,  and  while  the  defendant  was 
absent  from  the  house,  was  not  admissible.  Neither 
should  the  trial  court  have  permitted  Mrs.  Taylor  to 
testify  that  deceased  told  her,  about  five  minutes  be- 
fore the  difficulty,  and  before  the  defendant  had  re- 
turned to  the  house,  that  *  Holland  told  him  he  was 
going  after  a  gun  and  was  coming  back  to  kill  him,  and 
that  he  could  not  defend  himself. '  This  was  all  hear- 
say evidence,  and  was  not  a  part  of  the  res  gestae/' 

In  McCray  v.  State,  134  Ga.  416  (68  S.  E.  62,  20  Ann. 
Cas.  101),  it  is  said  in  the  syllabus: 

*' Declarations  made  by  the  deceased  in  reference  to 
his  motive  in  seeking  to  find  the  accused,  though  made 
while  on  his  way  to  the  scene  of  the  homicide  in  quest 
of  the  accused,  were  not  admissible,  over  the  objec- 
tion of  the  accused,  for  the  purpose  of  showing  that  the 
intention  of  the  declarant  m  seeking  the  accused  was 
peaceful  and  lawful. ' ' 

Another  murder  case  was  State  v.  Shafer,  22  Mont. 
17  (55  Paa  526).  This  excerpt  is  taken  from  the 
opinion : 

*'The  court  permitted  witnesses  to  testify  to  dec- 
larations made  by  the  deceased  to  them  in  the  absence 
of  the  defendant,  about  30  minutes  before  the  homicide, 
that  he  (deceased)  had  had  a  difficulty  with  the  defend- 
ant at  Columbia  Gardens  that  night;  that  he  was  not 
armed;  that  he  was  afraid  of  the  defendant;  that  he 
wanted  protection  from  the  defendant ;  that  he  wanted 
defendant  arrested,  etc.  It  seems  that  this  evidence 
was  admitted  for  the  purpose  of  showing  deceaE|ed  was 
not  armed  at  the  time  he  was  shot  b^  defendant.  But 
we  know  of  no  theory  upon  which  it  was  admissible. 
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It  was  not  a  part  of  the  res  gestae.    It  was  clearly 
hearsay,  and  it  was  just  as  clearly  error  to  admit  it. '  * 

In  WaU  V.  State  (Tex.  Cr.  App.),  62  S.  W.  1062,  the 
defendant  was  convicted  of  murder  in  the  second  de- 
gree. He  was  the  manager  of  a  sawmill,  and  had  dis- 
charged the  decedent  from  employment  there.  The 
following  morning  the  latter  returned,  and  in  the  en- 
suing altercation  the  defendant  killed  him.  We  quote 
from  the  opinion : 

^'In  bill  of  exceptions  No.  1,  appellant  complains  that 
the  court  permitted  Jack  Hall  to  testify  that,  on  the 
morning  Johnson  was  killed,  he  came  to  his  house  and 
told  him  he  was  going  down  to  the  mill  to  pay  defend- 
ant what  he  owed  him;  that  he  intended  to  leave 
Hardin  County,  and  did  not  want  to  leave  until  he  had 
paid  Wall  what  he  owed  him.  And  in  this  connection 
the  witness  further  testified  that,  from  what  Johnson 
told  him  on  the  morning  he  was  killed,  witness  had 
concluded  that  he  (Johnson)  and  defendant  had  made 
friends  after  the  difficulty  the  day  before.  Appellant 
objects  to  this  testimony  for  various  reasons,  mainly 
because  it  shows  the  animus,  purpose  and  intent  of 
deceased,  which  purpose  and  intent  were  not  brought 
home  to  the  knowledge  of  appellant.  *  *  In  Johnson^ 
V.  State,  22  Tex.  App.  206  (2  S.  W.  609),  this  exact 
question  was  raised  and  discussed,  and  we  there  held, 
where  testimony  was  introduced  for  the  purpose  of 
showing  that  deceased  had  no  deadly  purpose  or  intent 
when  he  went  to  the  place  of  the  homicide  and  that 
he  did  not  go  there  for  the  purpose  of  executing 
his  prior  threats  against  defendant,  that  such  testi- 
mony was  error,  because  it  was  hearsay  evidence,  so- 
far  as  defendant  was  concerned ;  and,  secondly,  because 
defendant  could  not  be  bound  by  the  undiscovered  and 
undisclosed  motive  of  deceased,  when  the  same  were  op- 
posed and  contradicted  by  all  the  facts  and  circum- 
stances known  to  and  judged  by  defendant  from  hi& 
own  standpoint 
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Wooley  V.  State  (Tex,  Or.  App.),  64  S.  W.  1055,  was 
a  murder  case.  The  trial  court  admitted  the  testi- 
mony of  witnesses  about  what  the  decedent  said  ta 
them  in  the  absence  of  the  defendant  just  before  the 
homicide,  about  his  object  in  going  into  the  defendant's 
field  and  his  purpose  in  going  from  thence  to  one 
Griffith,  who  lived  beyond  the  Wooley  farm,  to  get 
employment.  The  objection  to  the  testimony  was  on 
the  ground  that  the  defendant  was  not  present  at  the 
time,  and  knew  nothing  as  to  the  purpose  disclosed  in 
the  conversation,  indicating  that  the  deceased  was 
there  on  a  peaceful  mission.    The  court  said: 

**It  is  true,  the  testimony  is  res  gestae  of  deceased's 
act;  that  is,  his  verbal  act  in  connection  with  and  ex- 
plaining his  conduct  in  being  on  the  Wooley  farm. 
But  res  gestae  is  not  always  admissible,  especially 
where  it  makes  proof  of  a  fact  that  is  bound  to  mate- 
rially affect  a  defendant,  and  he  has  no  notice  or  knowl- 
edge of  such  fact.  The  authorities  cited  all  bear  out 
appellant's  contention  to  the  effect  that  the  testimony 
was  inadmissible,  and  the  court  committed  a  harmful 
error  in  permitting  its  introduction." 

To  the  same  effect  is  Adams  v.  Staie  (Tex.  Cr. 
At>p.),  64  S.  W.  1055;  Young  v.  State,  41  Tex.  Cr.  Eep- 
442  (55  S.  W.  331) ;  State  v.  Rees,  40  Mont.  571  (107  Pac. 
893) ;  Bnmley  v.  State,  21  Tex.  App.  222  (17  S.  W. 
140,  57  Am.  Eep.  612) ;  Johnson  v.  State,  22  Tex.  App. 
206(2S.W.609). 

In  People  v.  Williams,  3  Park.  Cr.  Rep.  (N.  Y.)  84, 
the  defendant  and  the  decedent  were  husband  and  wife, 
and  lived  apart.  He  was  accused  of  murdering  her 
by  administration  of  poison.  For  the  purpose  of 
showing  that  they  were  together,  and  hence  that  he^ 
had  an  opportunity  to  kill  her,  evidence  offered  of  her 
declaration,  on  leaving  her  residence,  that  she  wa& 
going  to  meet  her  husband,  was  immaterial,  and  not 
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part  of  the  res  gestae.  The  court  there  declared  that 
the  evidence  was  not  offered  to  qualify  an  act  con- 
nected with  the  issue,  but  to  induce  the  jury  to  infer 
another  act  not  otherwise  shown  to  exist,  that  of  his 
being  in  company  with  the  deceased.  In  Foster  v. 
Shepherd,  258  111.  164  (101  N.  E.  411,  Ann.  Cas.  1914B, 
572, 45  L.  R.  A.  (N.  S.)  167),  it  was  held  incompetent  to 
receive  the  declarations  of  the  decedent  about  where 
he  was  going  to  spend  the  night  so  as  to  account  for 
his  being  where  he  was  killed  when  mistaken  for  a 
burglar.  In  Chicago  etc.  Ry.  Go.  v.  Chancellor,  165  HI. 
438  (46  N.  E.  269),  the  action  was  brought  against  the 
company  by  an  administrator,  to  recover  damages  for 
causing  the  death  of  his  decedent.  At  the  trial  a  wit- 
ness was  permitted  to  testify  that  she  was  at  the  house 
of  the  decedent  between  7  and  8  o  'clock  in  the  morning 
in  question,  and  that  the  latter  told  her  she  was  going 
on  the  9  o'clock  train;  that  being  the  hour  at  which 
she  was  afterward  killed.  The  question  was  material 
because  the  endeavor  was  thereby  to  show  that  she 
intended  to  become  a  passenger  on  that  train.  This 
materially  affected  the  degree  of  care  to  be  observed 
by  the  defendant,  for  if  she  was  a  passenger,  the  cau- 
tion to  be  observed  toward  her  was  much  greater  than 
if  she  was  not  occupying  that  relation.  The  court  held 
that  her  declarations  about  her  purpose  to  take  that 
train  were  inadmissible,  although  she  went  to  the  depot 
at  that  time  and  was  there  killed  by  the  train.  All 
these  cases  are  illustrative  of  the  attitude  of  the  de- 
ceased toward  the  act  in  question,  and  are  character- 
istic of  his  purpose  in  connection  with  the  situation 
resulting  in  his  death.  The  reasoning  of  these  pre- 
oedents  is  convincing  that,  in  the  absence  of  knowledge 
on  the  part  of  the  defendant,  the  declarations  of  the 
'decedent  are  entirely  immaterial,  are  not  part  of  the 


Dee.  1916.]  State  t;.  Fabnam.  275 

res  gestae,  and  cannot  be  admitted  in  evidence  against 
the  accused.  In  cases  of  circumstantial  evidence,  such 
things  only  serve  to  inflame  the  imagination,  which  al- 
ways tinges  that  class  of  testimony.  The  declarations 
imputed  to  Edna  Morgan,  to  the  effect  that  she  thought 
the  defendant  was  coming,  could  not  have  been  re- 
ceived in  evidence  if  made  by  any  other  person  at  the 
same  time  and  place.  The  fact  that  she  is  dead  does 
not  add  to  their  admissibility  or  relevance. 

13, 14.  It  has  generally  been  held  that  the  admission 
in  evidence  of  material  objects,  or  an  inspection  of  the 
same,  whether  offered  in  evidence  or  not,  is  within  the 
discretion  of  the  court.  We  have  before  us,  as  an  ex- 
hibit in  the  case,  what  purports  to  be  a  track  of  a 
man's  shoe  made  in  the  soil  near  the  bam.  The  earth 
was  dug  up  with  the  track  impressed  thereon,  was  used 
in  evidence,  and  is  present  here  as  an  exhibit.  It 
would  not  be  far  afield  to  characterize  as  capricious  a 
discretion  which  would  carry  into  the  record  a  spade- 
full  of  barnyard  filth  and  deny  the  jury  an  inspection 
of  the  feet  of  a  horse  upon  whose  track  the  prosecution 
relied  as  tending  to  connect  the  defendant  with  the 
-crime.  But,  considering  that  the  offer  of  the  mare 
was  made  six  months  after  the  crime  was  committed, 
and  there  was  no  testimony  tending  to  show  that  the 
foot  was  in  substantially  the  same  condition  at  both 
dates,  we  are  not  prepared  to  say  that  the  court  abused 
its  prerogative  in  refusing  the  jury  an  inspection  of 
the  animal.  On  the  other  hand,  if  it  had  permitted  an 
examination  of  her  foot,  no  complaint  whatever  could 
have  been  made  of  such  a  ruling. 

Regarding  the  correctness  of  the  instructions  on 
manslaughter,  it  is  convenient  as  a  preliminary  to  here 
set  down  the  various  provisions  of  the  Criminal  Code 
respecting  the  taking  of  human  life: 
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**If  any  person  shall  purposely,  and  of  deliberate 
and  premeditated  malice,  or  in  the  commission  or  at- 
tempt to  commit  any  rape,  arson,  robbery,  or  burglary^ 
kill  another,  such  person  shall  be  deemed  guilty  of 
murder  in  the  first  degree":  Section  1893,  L.  0.  L. 

**If  any  person  shall  purposely  and  maliciously,  but 
without  deliberation  and  premeditation,  or  in  the  com- 
mission or  attempt  to  commit  any  felony,  other  than 
rape,  arson,  robbery,  or  burglary.  Mil  another,  such 
person  shall  be  deemed  guilty  of  murder  in  the  second 
degree '  * :  Section  1894,  L.  0.  L. 

'  *  If  any  person  shall,  by  an  act  imminently  danger- 
ous to  others,  and  evincing  a  depraved  mind,  regard- 
less of  human  life,  although  without  any  design  to 
effect  the  death  of  any  particular  individual,  kill  an- 
other, such  person  shall  be  deemed  guilty  of  murder  in 
the  second  degree  *  * :  Section  1895,  L.  0.  L. 

'*K  any  person  shall,  by  previous  en^^ement  or 
appointment,  fight  a  duel  within  the  jurisdiction  of  this 
state,  and  in  so  doing  shall  inflict  a  wound  upon  an- 
other, whereof  the  person  so  injured  shall  die,  such 
person  shall  be  deemed  guilty  of  murder  in  the  second 
degree '^  Section  1896,  L.  0.  L. 

'  *  If  any  person  shall,  without  malice  express  or  im- 
plied, and  without  deliberation,  upon  a  sudden  heat  of 
passion,  caused  by  a  provocation  apparently  sufficient 
to  make  the  passion  irresistible,  voluntarily  Mil  an- 
other, such  person  shall  be  deemed  guilty  of  man- 
slaughter": Section  1897,  L.  0.  L. 

''If  any  person  shall,  in  the  commission  of  an  un- 
lawful act,  or  a  lawful  act  without  due  caution  or  cir- 
cumspection, involuntarily  Mil  another,  such  person 
shall  be  deemed  guilty  of  manslaughter" :  Section  1898, 
L.  0.  L. 

' '  If  any  person  shall  purposely  and  deliberately  pro- 
cure another  to  commit  self-murder,  or  assist  another 
in  the  commission  thereof,  such  person  shall  be  deemed 
guilty  of  manslaughter":  Section  1899,  L.  O.  L. 

' '  K  any  person  shall  administer  to  any  woman  preg- 
nant with  a  child  any  medicine,  drug,  or  substance 
whatever,  or  shall  use  or  employ  any  instrument  or 
other  means,  with  intent  thereby  to  destroy  such  ohild^ 
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unless  the  same  shall  be  necessary  to  preserve  the  life 
of  such  mother,  snch  person  shall,  in  case  the  death  of 
such  child  or  mother  be  thereby  produced,  be  deemed 
guilty  of  manslaughter '^  Section  1900,  L.  0.  L. 

'*If  any  physician,  while  in  a  state  of  intoxication, 
shall,  without  a  design  to  effect  death,  administer  any 
poison,  drug,  or  medicine,  or  do  any  other  act  to  an- 
other person  which  shall  produce  the  death  of  such 
other,  such  physician  shall  be  deemed  guilty  of  man- 
slaughter ^^  Section  1901,  L.  0.  L, 

**  Every  other  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  another,  when 
such  killing  is  not  murder  in  the  first  or  second  degree, 
or  is  not  justifiable  or  excusable  as  provided  in  this 
chapter,  shall  be  deemed  manslaughter'':  Section  1902, 
L.  0.  L. 

On  the  postulate  that  it  was  allowable  to  instruct 
the  jury  on  the  subject  of  manslaughter  only  by  the 
acquiescence  of  the  defendant,  his  implied  assent  ex- 
tended no  further  than  to  invite  the  court  to  correctly 
charge  the  jury  on  that  topic.  It  is  elementary  that 
it  is  the  duty  of  the  court  to  declare  the  law  and  of  the 
jury  to  report  the  fact  by  the  verdict.  The  jury  is  not 
to  be  left  to  draw  conclusions  of  law.  That  is  the  ex- 
clusive province  of  the  court.  The  first  instruction  on 
manslaughter  above  quoted  was  founded  upon  Section 
1898,  L.  0.  L.,  but  it  left  to  the  jury  to  determine  the 
judicial  question  of  whether  the  act,  if  any  was  shown, 
in  the  commission  of  which  the  defendant  killed  Edna 
Morgan,  if  at  all,  was  an  unlawful  act.  The  second 
instruction  was  intended  to  cover  the  kind  of  man- 
slaughter described  in  Section  1900.  It  is  faulty  in 
that  it  declares  in  substance  that  every  abortion  result- 
ing in  the  death  of  the  mother  is  a  crime.  Abortion 
means  the  premature  or  unnatural  expulsion  of  the 
fetus  from  the  uterus  prior  to  the  completion  of  the 
period   of   gestation.    The   Caesarian   operation   to 
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which  resort  is  sometimes  had  for  the  purpose  of  sav- 
ing the  life  of  the  mother  is  itself  an  abortion.  It 
does  not  necessarily  cause  the  death  of  the  mother  or 
the  childy  though  it  generally  is  the  death  of  one  or 
both.  The  term  does  not  imply  crime  as  was  held  in 
Belt  V.  Spaulding,  17  Or.  130  (20  Pac.  827).  The  in- 
struction leaves  out  of  consideration^  not  only  the  in- 
tent to  destroy  the  child,  but  also  the  lack  of  necessity 
to  preserve  the  life  of  the  mother,  both  material  in- 
gredients of  the  crime  condemned  by  Section  1900* 
If  the  court  entered  upon  the  task  of  explaining  man- 
slaughter in  any  of  the  various  forms  in  the  different 
sections  of  the  statute  already  quoted,  it  should  have 
correctly  defined  the  offense.  Its  failure  to  do  so  in 
the  instances  mentioned  renders  the  instructions  amen- 
able to  the  exception  taken  by  the  defendant  at  the 
close  of  the  charge,  although  it  might  be  said  he  con- 
sented that  the  court  should  charge  the  jury  on  man- 
slaughter. The  vice  of  the  instruction  lies  in  the  as- 
sumption that  bringing  about  an  abortion  is  neces- 
sarily a  crime,  whereas  it  is  only  one  element  of  an 
offense,  the  other  ingredients  of  which  were  not  men- 
tioned or  explained  to  the  jury,  but  were  taken  for 
granted.  The  plea  of  not  guilty  and  the  presumption 
of  innocence  combat  the  indictment  and  all  the  testi- 
mony for  the  prosecution,  so  that,  even  if  nothing  else 
were  shown,  the  court  had  no  right  to  assume  the  other 
facts  besides  the  mere  abortion  necessary  to  constitute 
an  unlawful  act  or  offense  under  Section  1900. 

Still  further:  The  following  sections  of  Lord^s  Ore- 
gon Laws  are  here  set  forth : 

*'When  it  appears  that  the  defendant  has  committed 
a  crime,  and  there  is  reasonable  ^ound  of  doubt  in 
which  of  two  or  more  degrees  he  is  guilty,  he  can  be 
convicted  of  the  lowest  of  those  degrees  only**:  Section 
1528,  L.  0.  L. 
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**TJpon  an  indictment  for  a  crime  consisting  of  dif- 
ferent degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and 
guilty  of  any  de^ee  inferior  thereto,  or  of  an  attempt 
to  conmiit  the  crime  or  any  such  inferior  degree  there- 
of'^: Section  1551,  L.  0.  L. 

'*In  all  cases,  the  defendant  may  be  found  guilty  of 
any  crime,  the  conmiission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in  the  indict- 
ment, or  of  an  attempt  to  commit  such  crime'' :  Section 
1552,  L.  0.  L. 

There  is  no  crime  in  this  state  unless  the  same  is 
defined  by  statute.  In  other  words,  there  are  no 
common-law  crimes  under  our  system  of  jurispru- 
dence. Sanction  must  be  found  in  some  statute  for 
every  criminal  accusation :  State  v.  Vowels,  4  Or.  324 ; 
State  V.  Gatmt,  13  Or.  115  (9  Pac.  55) ;  State  v.  Nease, 
46  Or.  433  (80  Pac.  897) ;  State  v.  Ai/ers,  49  Or.  61  (88 
Pac.  653,  124  Am.  St.  Bep.  1036,  10  L.  B.  A.  (N.  S.) 
992) ;  State  v.  Smith,  55  Or.  408  (106  Pac.  797) ;  State 
V.  Stephamis,  53  Or.  135  (99  Pac.  428,  17  Ann.  Gas. 
1146) ;  State  v.  Smith,  56  Or.  21  (107  Pac.  980).  Mur- 
der is  the  only  crime  classified  by  degrees,  and  so  we 
have  murder  in  the  first  and  second  degrees  as  defined 
by  statute.  Manslaughter  is  not  a  degree  of  murder. 
All  the  six  different  kinds  of  manslaughter  are  unlike 
either  murder  in  the  first  degree  or  murder  in  the  sec- 
ond degree  in  essential  particulars.  The  question  of 
degrees,  therefore,  cannot  be  considered  in  this  case 
under  Section  1528,  because  there  is  no  accusation  for 
anything  else  than  the  lowest  degree  of  murder  as 
affected  by  Sections  1528  and  1551. 

Under  the  present  indictment,  in  order  for  the  jury 
to  be  allowed  to  convict  of  manslaughter,  we  must  hold 
that  it  is  necessarily  included  in  the  terms  of  that  accu- 
sation.   We  note  that  it  says  the  defendant  ''wrong- 
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fully,  unlawfully,  feloniously,  purposely  and  malici- 
ously killed  Edna  Morgan  in  some  manner  and  by  some 
means  unknown  to  the  grand  jury.'*  We  cannot  say 
as  a  matter  of  law  that  any  of  the  six  different  kinds 
of  manslaughter  is  necessarily  included  within  that 
statement.  The  indictment  in  hand  does  not  measure 
up  to  the  terms  of  Section  1440,  L.  O.  L.,  which  re- 
quires that: 

'*The  indictment  must  be  direct  and  certain,  as  it 
regards,  •  *  the  crime  charged;  and,  the  particular 
circumstances  of  the  crime  charged  when  they  are 
necessary  to  constitute  a  complete  crime. ' ' 

'*The  particular  circumstances ' '  mentioned  in  the 
sections  defining  the  several  kinds  of  murder  and  man- 
slaughter serve  to  differentiate  one  sort  from  another, 
and,  being  thus  made  necessary  to  constitute  a  com- 
plete crime,  must  directly  and  certainly  appear  in  the 
indictment  if  a  conviction  is  to  be  had  on  any  of  them. 
The  principle  at  stake  is  whether  a  defendant  can  be 
committed  of  an  offense  of  which  the  indictment  gives 
him  no  information.  True  enough,  the  legislative 
branch  of  the  government  may  simplify  forms,  but 
sufficient  must  be  left  in  the  accusing  document  to  pre- 
serve and  satisfy  the  constitutional  rights  of  the  ac- 
cused :  State  v.  Learned,  47  Me.  426 ;  State  v;  Mace, 
76  Me.  64.  It  is  true  that  the  forms  in  the  appendix 
to  our  Code  allow  the  allegation  that  the  means  em- 
ployed to  commit  the  crime  are  unknown  to  the  grand 
jury ;  but  in  so  far  as  that  provision  deprives  the  de- 
fendant of  the  right  to  know  the  nature  and  cause  of 
the  accusation  against  him  it  is  unconstitutional.  If 
the  grand  jury  has  not  enough  evidence  to  justify  an 
indictment,  so  much  the  worse  is  it  for  the  prosecution. 
No  one  can  tell  from  the  accusing  document  whether 
the  defendant  was  to  be  tried  for  either  of  the  two 
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classes  of  murder  in  the  second  degree  described  in 
Section  1894,  or  for  the  killing  of  a  person  by  an  act 
innninently  dangerous  to  others,  evincing  a  depraved 
mind,  regardless  of  human  life,  as  defined  by  Section 
1895,  or  whether  it  was  a  homicide,  committed  while 
fighting  a  duel  as  condemned  in  Section  1896.  Besides, 
it  is  impossible  to  say  as  a  matter  of  law  that  either  of 
the  six  sorts  of  manslaughter  already  mentioned  is  in- 
cluded in  either  of  the  four  kinds  of  murder  in  the 
second  degree.  It  is  elementary  that  enough  must  be 
found  in  the  indictment  upon  which  to  base  a  judg- 
ment of  conviction.  If  it  is  proposed  to  convict  of 
manslaughter  under  Section  1897,  there  should  be  suf- 
ficient in  the  written  accusation  to  show  that  the  de- 
fendant, without  malice  and  without  deliberation,  but 
upon  a  sudden  heat  of  passion  caused  by  a  provoca- 
tion apparently  sufficient  to  make  the  passion  irresis- 
tible, voluntarily  killed  the  deceased.  Or,  if  the  de- 
fendant was  to  blame  for  assisting  the  deceased  to 
suicide,  it  should  have  been  so  stated,  and  likewise* 
as  to  the  administering  of  any  drug  or  employing 
any  means  upon  a  pregnant  woman  resulting  in  her 
death.  This  should  appear  in  the  indictment  if  the 
state  would  secure  a  conviction  for  that  form  of  man- 
slaughter. In  short,  the  legislative  branch  of  the  gov- 
ernment has  seen  fit  to  define  six  different  classes  of 
acts  constituting  manslaughter,  and  at  least  four  con- 
stituting murder  in  the  second  degree,  distinguishing 
them  all  as  separate  statutory  offenses.  The  prose- 
cution cannot  be  wiser  than  the  lawmakers,  obliterate 
all  these  points  of  difference,  cast  a  dragnet  in  the 
form  of  a  general  indictment  for  murder,  and  be  al- 
lowed to  prove  any  one  of  the  half  dozen  kinds  of 
manslaughter  or  the  four  kinds  of  murder  in  the  sec- 
ond degree.    For  arbitrariness  such  procedure  excels 
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the  well-known  detective  stratagem  of  apprehending 
the  victim  of  some  trivial  charge  and  holding  him 
nntil  a  graver  case  can  be  made  ont  against  him.  It 
is  to  make  conviction  depend,  not  upon  indictment 
which  gives  notice  to  the  accused  of  what  he  is  called 
upon  to  oppose  by  his  defense,  but  upon  what  the 
prosecution  may  be  able  to  fish  out  of  testimony  given 
in  the  star  chamber  of  the  grand  jury.  The  true 
knowledge  of  ^^the  nature  and  cause  of  the  accusa- 
tion^^ dawns  not  upon  him  until  he  has  heard  the  in- 
structions  to  the  jury.  The  state  does  not  come  into 
the  open  and  give  its  accused  citizen  notice  of  the 
charge  against  him ;  but,  on  the  contrary,  conceals  its 
real  purpose  in  generalities  and  sets  a  snare  for  his 
feet.  In  making  the  charge  the  grand  jury  must  clas- 
sify it  according  to  the  distinctions  laid  down  by  the 
statute.  To  hold  otherwise  is  to  abuse  the  constitu- 
tional right  of  the  defendant  '*to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  to  have 
a  copy  thereof^':  Article  I,  Section  11,  of  the  Consti- 
tution. To  have  a  copy  of  the  accusation  means  that 
the  indictment  upon  which  he  is  tried  must  state  the 
facts  covering  the  specific  crime  for  which  the  state 
would  secure  a  conviction.  Within  the  terms  of  the 
organic  act  nothing  less  will  conserve  the  rights  of 
the  accused  under  its  protective  feature  or  meet  his 
constitutional  demand.  The  prosecution  is  entitled 
to  carve  as  great  a  crime  out  of  any  transaction  as 
it  can,  but  it  is  restricted  under  our  Constitution  and 
laws  to  that  accusation  to  the  exclusion  of  other  dif- 
ferent crimes  except  so  far  as  one  is  necessarily  in- 
cluded in  the  other.  No  other  conclusion  is  logical, 
unless  we  entirely  disregard  Section  1442,  L.  0.  L., 
saying,  **The  indictment  must  charge  but  one  crime, 
and  in  one  form  only.''    It  would  mean  that  in  crim- 
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inal  pleadings  we  must  discard  all  legislative  dis- 
tinctions between  the  varions  kinds  of  homicide  and 
sweep  into  the  scrapheap  all  roles  about  making  an 
accusation  conform  to  the  statute.  The  form  for  mur- 
der in  the  first  degree  appearing  in  the  appendix  to 
the  Criminal  Code  will  answer  for  the  **one  form 
only,'*  and  no  prosecutor  need  concern  himself  about 
setting  out  in  his  indictment  any  of  the  elements  con- 
tained in  the  legislative  definitions  of  other  varieties 
of  homicide. 

Much  reliance  is  placed  by  the  prosecution  upon 
State  V.  Magers,  35  Or.  520  (57  Pac.  197),  where  the 
matter  is  thus  summed  up : 

'*The  rule  to  be  extracted  from  these  decisions 
seems  to  be  that  if  the  manner  of  the  killing  is  un- 
known, and  circumstantial  evidence  only  is  relied  upon 
to  connect  the  defendant  with  the  commission  of  the 
crime,  it  is  the  duty  of  the  court,  when  so  requested, 
to  instruct  the  jury  upon  the  law  applicable  to  murder 
in  the  first  degree,  murder  in  the  second  degree,  and 
manslaughter,  and  where  it  appears  that  the  defend- 
ant has  committed  a  crime,  and  there  is  reasonable 
ground  of  doubt  in  which  of  two  or  more  degrees  he 
is  guilty,  he  can  be  convicted  of  the  lowest  of  these  de- 
grees only.'* 

There  are  several  reasons  why  that  case  should  not 
control  the  present  contention.  There,  the  defendant 
sought  to  escape  the  death  penalty  by  shunting  the 
jury  on  to  the  subject  of  manslaughter.  Here,  the 
defendant  is  arguing  against  being  called  to  meet  a 
charge  of  which  the  indictment  gave  him  no  notice. 
That  decision  makes  a  manslaughter  instruction  de- 
pend upon  the  request  of  the  defendant,  but  here  the 
defendant  did  not  ask  for  it.  His  attitude  is  por- 
trayed in  the  words  of  hi&  counsel,  "I  will  nail  my 
colors  to  the  mast  and  sink  or  swim.''    His  saying 
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at  the  same  time,  ''We  have  no  objection/'  cannot 
be  construed  into  a  request  for  such  a  direction  to  the 
jury.  AgaiUy  the  opinion  takes  no  account  of  distinc- 
tions between  different  crimes  and  of  the  necessity 
of  making  an  indictment  conform  to  the  statute,  nor 
does  it  give  any  consideration  to  the  constitutional 
right  of  the  defendant  already  mentioned.  It  makes 
the  broad  statement  that  a  manslaughter  instruction 
should  be  given  where  and  whenever  circumstantial 
evidence  is  present  in  the  case,  but  when  we  ask  what 
one  of  the  six  different  kinds  of  manslaughter  must 
be  described  to  the  jury,  we  look  in  vain  to  the  Magers ' 
decision  for  an  answer.  Trial  judges  are  left  to  con- 
jecture on  this  subject.  That  precedent  ignores  the 
indictment  as  a  foundation  of  conviction  and  permits 
the  state  to  rely  solely  upon  whatever  theory  may  be 
developed  in  the  testimony,  irrespective  of  the  form 
of  the  grand  jury's  accusation.  In  the  instant  case 
it  would  have  been  quite  as  proper  to  allow  a  ver- 
dict of  arson,  because  there  was  evidence  about  the 
burning  of  a  bam.  Finally,  the  decision  proceeded 
on  a  misapprehension  of  the  statute,  viz.,  that  man- 
slaughter is  a  degree  of  murder.  It  is,  indeed,  a 
species  of  homicide,  but  the  Code  has  made  it  a  dis- 
tinct crime.  It  is  not  a  degree  of  murder,  nor  a  de- 
gree of  any  offense.  Our  legislation,  without  which 
there  is  no  crime  in  this  state,  has  made  it  sui  generis 
in  its  several  forms,  and  it  should  be  so  treated. 

The  court  undertook  to  instruct  the  jury  about  the 
species  of  manslaughter  defined  in  Section  1898, 
L.  0.  L.,  aimed  against  one  who  involuntarily  kills 
another  in  the  commission  of  an  unlawful  act  or  a 
lawful  act  without  due  caution  or  circumspection. 
The  justification  for  this  course  must  be  found,  if  at 
all,  in  Section  1552,  allowing  the  conviction  of  a  crime^ 
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the  commission  of  which  is  necessarily  inclnded  in 
the  one  charged  in  the  indictment.  The  accusation 
is  that  the  defendant  did  the  act  '^purposely  and 
maliciously.*^  An  act  done  *' involuntarily**  is  not 
and  cannot  he  included  in  the  category  of  those  done 
'* purposely.**  The  two  words  are  antonyms.  They 
are  radically  distinct  and  opposite  in  meaning.  It  is 
an  ahuse  of  the  statute  to  say  that  involuntary  homi- 
cide is  necessarily,  or  in  other  words,  as  a  matter  of 
law,  included  in  that  done  with  purpose  and  malice. 
On  this  subject  Mr.  Justice  Eakin  in  State  v.  Whit- 
ney, 54  Or.  438  (102  Pac.  288),  held  the  prosecution 
to  a  strict  compliance  with  the  statute  in  drawing  an 
indictment.    We  read  from  the  syllabus : 

*'An  indictment,  alleging  that  accused  feloniously 
and  voluntarily  administered  a  suppository  containing 
poison  to  another,  from  the  effects  of  which  she  died, 
was  insufficient,  under  Section  1897,  L.  0.  L.,  making 
it  manslaughter  to  voluntarily  kill  another  upon  a 
sudden  heat  of  passion,  but  without  malice  and  delib- 
eration, in  that  it  did  not  allege  facts  constituting  vol- 
untary manslaughter.** 

On  the  contrary  he  decided,  further,  that : 

''An  indictment  alleging  that  accused  feloniously  and 
voluntarily  administered  poison  to  another,  from  the 
effects  of  which  she  died,^  did  not  charge  involuntary 
manslaughter,  under  Section  1898,  L.  O.  L.,  making  it 
involuntary  manslaughter  to  involuntarily  kill  an- 
other, while  engaged  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  caution,  in  that 
it  did  not  allege  facts  showing  any  unlawful  act,  or  a 
lawful  act  neghgently  committed.** 

The  lesson  to  be  drawn  from  that  decision  is  that 
where  the  statute  makes  distinctions  in  the  ingre- 
dients of  a  crime,  the  pleader  must  observe  them. 
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To  approve  the  instrnction  of  the  court  about  abor- 
tion, we  would  be  driven  logically  to  the  absurdity 
of  holding  that  when  the  accusation  says  the  defend- 
ant *' wrongfully,  unlawfully,  feloniously,  purposely,, 
and  maliciously  killed  Edna  Morgan,*^  it  perforce 
means  that,  she  being  then  pregnant  with  a  child,  the 
defendant  administered  to  her  some  drug  or  medicine,, 
or  used  or  employed  upon  her  some  instrument  or 
other  means  with  intent  to  destroy  the  child,  the  same 
being  unnecessary  to  preserve  the  life  of  the  mother, 
by  reason  of  all  which  her  death  was  produced. 
Such  a  conclusion  does  violence  to  the  constitutional 
rights  of  the  accused,  because  it  does  not  inform  him 
of  the  nature  of  the  real  charge  against  him,  in  that 
it  leaves  out  every  ingredient  of  the  manslaughter 
described  in  Section  1900  except  the  death  of  the 
mother.  Neither  in  the  indictment  nor  in  the  charge 
of  the  court  on  that  point  is  there  a  syllable  about 
the  administration  of  any  drug  or  medicine,  the  em- 
ployment of  any  instrument,  or  an  intent  to  destroy 
the  child,  or  lack  of  necessity  to  preserve  the  life  of 
the  mother.  It  would  be  a  travesty  on  all  rules  of 
criminal  pleading  to  say  that  an  indictment,  couched 
in  the  language  of  the  court  about  abortion,  would 
be  a  good  one  under  Section  1900,  yet  that  would  be 
the  effect  of  an  approval  of  that  instruction.  The  de- 
fendant was  entitled  to  accept  the  issue  as  the  state 
tendered  it,  and  if  he  chose  the  pure  alternative  of 
guilty  of  murder  in  the  second  degree  or  not  guilty,, 
he  had  a  right  to  do  so  and  ignore  any  other  charge. 
Under  this  indictment,  drawn  as  it  is  without  ref- 
erence  to  the  particular  circumstances  of  the  case 
showing  how  the  homicide  was  accomplished,  the- 
pleading  was  not  sufficient  to  support  any  evidence 
or  conviction  of  manslaughter.    It  was  error  to  enter 
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upon  that  field  of  inquiry.  It  exposed  the  defendant 
to  danger  of  conviction  from  a  course  of  which  he  had 
no  notice,  and  invited  the  jury  into  the  realm  of  fancy 
and  speculation  upon  visionary  theories  with  no  tes- 
timony to  support  them. 

Rayburn  v.  State,  69  Ark.  177  (63  S.  W.  356),  was 
a  case  where  the  defendant  was  charged  with  murder 
in  that: 

He  *'did  unlawfully,  willfully,  feloniously,  and  of 
his  malice  aforethought,  and  after  premeditation  and 
deliberation,  kill  and  murder  one  A.  T.  Carpenter.  ^  * 

Under  this  indictment  the  trial  court  charged  the 
jury: 

'*If  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  in  the  perpetration  of,  or  in  the 
attempt  to  perpetrate,  the  robbery  of  A.  T.  Carpen- 
ter, shot  and  killed  Carpenter,  then  defendant  is  guilty 
of  murder  in  the  first  degree,  and  you  will  so  find/' 

The  case  was  at  first  affirmed  on  appeal,  but  on  re- 
hearing it  was  reversed  on  this  point.  The  Arkan- 
sas statute  is  substantially  like  our  own.  The  case  is  so 
apropos  in  treating  of  statutory  crimes  that  the  fol- 
lowing excerpt  from  the  opinion  is  here  inserted : 

*' According  to  these  statutes  two  classes  of  murder 
constitute  murder  in  the  first  degree,  to  wit:  (1)  All 
murder  committed  by  any  kind  of  willful,  deliberate, 
malicious  and  premeditated  killing;  and  (2)  all  mur- 
der which  shall  be  committed  in  the  perpetration  of, 
or  in  the  attempt  to  perpetrate,  arson,  rape,  robbery, 
burglary  or  larceny.  In  Cannon  v.  State,  60  Ark. 
564  [31  S.  W.  150,  32  S.  W.  128],  this  court  held  that 
it  is  essential  to  the  validity  of  an  indictment  for  the 
first  class  of  murder  in  the  first  degree  to  use  the 
words  'willful,'  *  deliberate, '  *  malicious,'  *  premedi- 
tated,' or  equivalent  words,  in  charging  the  offense. 
The  reason  for  the  ruling  is,  these  words  are  descrip- 
tive of  the  elements  necessary  to  constitute  that  class 
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of  murder.  For  the  same  reason  it  is  necessary  to 
allege  that  the  killing  was  done  in  the  perpetration 
of,  or  in  the  attempt  to  perpetrate,  one  of  the  felonies 
named  in  the  statutes  quoted,  in  order  to  charge  tiie 
second  class  of  murder  in  the  first  degree.  These 
two  classes  of  murder  in  the  first  degree  are  separate 
and  distinct.  In  the  former  a  precedent  intent  to 
kill  is  necessary  to  constitute  the  offense,  while  in  the 
latter  it  is  not.  While  the  former  may  be  committed 
in  the  perpetration  of  or  attempt  to  perpetrate,  the 
felonies  named,  an  indictment  for  the  same  will  not 
always  include  the  latter;  and  when  it  does,  it  is  only 
because  the  essentials  necessary  to  constitute  the 
former  exist.  The  perpetration  of,  or  attempt  to  per- 
petrate, a  felony  necessary  to  constitute  the  second 
class  is  not  equivalent  to  the  premeditation,  delibera- 
tion and  intent  necessary  to  constitute  the  first,  ex- 
cept in  effect.  They  raise  the  killing  to  the  grade  of 
that  in  the  first  class,  but  the  allegations  necessary 
to  charge  murder  in  the  first  degree  in  the  first  class 
are  not  equivalent  to  those  necessary  to  charge  the 
offense  in  the  second.  Hence  an  indictment  which 
charges  only  the  offense  in  the  first  class  will  not  be 
sufficient  to  accuse  the  defendant  of  murder  committed 
in  the  perpetration  of,  or  in  the  attempt  to  perpetrate, 
one  of  the  felonies  named  in  the  statute,  unless  it  is 
committed  with  the  intent  to  kill,  and  after  premedi- 
tation and  deliberation.  In  support  of  this  conclu- 
sion we  cite  Cannon  v.  State,  60  Ark.  564  [31  S.  W. 
150,  32  S.  W.  128],  and  the  cases  and  authorities  cited 
in  the  same.  A  defendant  cannot  be  lawfully  con- 
victed of  a  crime  with  which  he  is  not  charged  in  the 
indictment  against  him.  Some  courts  have  held  that 
he  can  be  convicted  of  murder  committed  in  the  per- 
petration of,  or  in  the  attempt  to  perpetrate,  the  fel- 
onies named  in  the  statute,  under  a  common-law  in- 
dictment for  murder.^  But  they  do  so  because  they 
hold  that  the  law  dividing  murder  into  two  degrees 
introduced  no  change  in  the  form  of  the  indictment, 
created  no  new  offense,  and  only  reduced  the  punish- 
ment for  one  of  the  degrees.  We  disapproved  of  this 
view  in  Cannon  v.  State,  60  Ark.  564  [31  8.  W.  150, 
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32  S.  W.  128]  y  and  held  that  it  did  make  a  change  in 
the  form  of  the  indictment.  It  follows  the  instruction 
should  not  have  been  given/* 

Woods  V.  Commonwealth  (Ky.),  7  S.  W.  391,  was 
a  murder  case.  The  statute  there,  as  in  this  state,  de- 
fined a  peculiar  kind  of  homicide  as  manslaughter  when 
perpetrated  under  certain  circumstances.  The  court 
there  held  that : 

"The  statutory  crime,  as  defined  in  Gen.  Stats.  Ky., 
c.  29,  art.  IV,  §  2,  as  follows:  *Any  person  who  shall 
stab  another,  not  designing  thereby  to  produce  Hs 
death,  and  which  is  not  done  in  self-defense,  or  in 
an  attempt  to  preserve  the  peace,  or  in  the  lawful 
arrest  or  attempt  to  arrest  a  person  charged  with  a 
felony,  or  in  doing  any  other  legal  act,  so  that  the 
person  stabbed  shall  die  thereof  within  six  months 
next  thereafter,*  etc. — ^is  not  a  degree  of  the  offense 
charged  in  an  indictment  for  murder ;  and  an  instruc- 
tion as  to  the  crime  defined  by  this  statute  cannot  be 
given  in  such  a  case. ' ' 

To  the  same  effect  is  Conner  v.  Commonwealth,  76 
Ky.  (13  Bush)  714.  In  Norris  v.  State,  33  Miss.  373, 
it  was  held  that  under  a  general  indictment  for  lar- 
ceny of  property  the  state  cannot  show  that  the  theft 
was  committed  in  another  state,  and  brought  into  the 
domestic  forum,  so  as  to  punish  the  defendant  under 
a  special  statute  making  that  larceny. 

Li  Ewntsm^n  v.  State,  12  Tex.  App.  619,  ]tfr.  Jus- 
tice HxjBT  considers  exhaustively  the  matter  of  a  les- 
ser crime  being  included  in  a  charge  of  one  of  greater 
consequence.    Among  other  things,  he  says : 

**Can  the  legislature  remove  any  of  these  incidents? 
If  so,  which,  and  how  many?  K  it  can  authorize 
omission  of  one,  why  not  two,  three,  four  or  all  of 
themt  If  it  can  provide  for  the  omission  of  a  single 
necessary  ingredient  in  the  description  of  the  offense 
charged,  it  can  authorize  the  omission  of  all  words 
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descriptive  of  the  act  or  omission,  which,  by  law,  is 
declared  to  be  an  offense.  Thus  it  might  provide  for 
a  trial  of  a  citizen  upon  a  written  statement  of  a  grand 
jury,  accusing  him  of  having  violated  the  law,  and 
authorize  the  prosecution  to  prove,  on  the  trial,  any 
act  or  omission  violative  of  any  provision  of  the  writ- 
ten law.  But  it  was  for  the  purpose  of  preventing 
such  unjust  and  tyrannical  legislation  and  its  conse- 
quences that  the  requirement  of  'an  indictment 
of  a  grand  jury|  was  inserted  in  the  Constitution, 
Were  it  otherwise,  "the  grand  jury  might  indict 
for  theft  upon  a  state  of  case  sufficient,  as  pre- 
sented to  them,  to  warrant  the  charge,  and  on  trial 
the  defendant  show  his  innocence  of  such  offense,  yet 
the  prosecution  could  abandon  that  accusation  and 
go  on  trying  to  establish  embezzlement,  swindling, 
receiving  stolen  goods  knowing  them  to  be  stolen,  ob- 
taining property  upon  false  pretenses,  and,  if  in  re- 
lation to  live  animals,  driving  them  beyond  their  ac- 
customed range;  taking  the  chances  of  making  a 
prima  facie  case  of  either  or  all  of  them,  and  so  pro- 
cure a  conviction  for  an  offense  which  the  grand  jury 
never  heard  of  during  their  investigation,  and  for 
which  they  had  no  thought  of  indicting  the  accused. 
Thus  the  indictment  presented  would  be  made  the 
mere  stalk  or  stub  on  which  the  prosecution  might 
seem  least  liable  to  be  met,  or,  of  which  there  mi^ht 
be  the  greatest  probability  of  the  defendant's  having 
no  information,  so  as  to  insure  his  conviction  before 
he  could  prepare  to  answer.  Such  a  construction 
would  make  the  right  not  to  be  *held  to  answer  for 
any  criminal  offense  except  upon  indictment  of  a 
grand  jury*  a  deception,  a  fraud,  a  falsehood,  to  intrap 
innocent  persons  who  confide  in  the  truth  of  the  law 
and  its  solemn  proceedings,  and  to  wrongfully  con- 
vict them  without  any  indictment  of  a  grand  jury, 
charging  them  with  the  crime  for  which  they  are  held 
to  answer.  There  must  be  such  an  indictment,  so 
accusing  the  defendant  of  the  very  crime  of  which  he 
is  convicted,  to  sustain  the  judgment,  and  the  want  of 
it  will  not  be  supplied  by  one  charging  another  offense 
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by  allegations  which  do  not  include  that  for  which  the 
party  is  convicted'* 

He  sums  up  the  matter  thus : 

** Finally:  To  allow  the  indictment  for  a  greater 
to  sustain  a  conviction  for  the  lesser  offense,  it  must 
contain  the  statement  of  every  inculpatory  fact  and 
circumstance  material  to  the  description  of  the  latter, 
and  the  two  must  be  alike  as  to  all  the  essential  con- 
stituent elements  of  the  lesser  offense,  so  that  the  alle- 
gation will  include  it  without  contradicting  the 
material  averments  of  the  greater.  Whenever  an 
indisputable  constituent  fact  or  circumstance  of  the 
lesser  is  not  included  in  the  greater,  the  latter  cannot 
be  made  to  include  the  former,  no  matter  how  many 
other  facts  and  circumstances  may  be  common  to 
both.'' 

In  People  v.  Ohnstead,  30  Mich.  431,  the  indictment 
was  for  manslaughter  in  killing  one  Mary  Bowers, 
whom  it  is  averred  he  did  ^^feloniously,  willfully,  and 
wickedly  kill  and  slay,  contrary  to  the  statute  in  such 
case  made  and  provided,"  etc.  The  information  did 
not  name  the  offense,  nor  the  manner,  nor  the  means 
of  its  commission.  The  statute  for  manslaughter  by 
producing  abortion  was  substantially  like  our  own. 
The  court  admitted  to  the  jury  considerable  testimony 
designed  to  prove  the  offense  thus  described.  The 
discussion  of  this  point  is  contained  in  the  following 
extract  from  the  opinion : 

'^Respondent  claims  that  the  constitutional  ri^ht 
*to  be  informed  of  the  nature  of  the  accusation'  m- 
volves  some  information  concerning  the  case  he  is 
called  on  to  meet,  which  is  not  given  by  such  a  gen- 
eral charge  as  is  here  made.  And  courts  are  certainly 
bound  to  see  to  it  that  no  such  right  is  destroyed  or 
evaded,  while  they  are  equally  bound  to  carry  out  all 
legislative  provisions  tending  to  simplify  practice,  so 
far  as  they  do  not  destroy  rights.  The  discussions 
on  this  subject  sometimes  lose  sight  of  the  principle 
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that  the  rules  reqniring  information  to  be  given  of 
the  nature  of  the  accusation  are  made  on  the  theory 
that  an  innocent  man  may  be  indicted,  as  well  as  a 
guilty  one,  and  that  an  innocent  man  will  not  be  able 
to  prepare  for  trial  without  knowing  what  he  is  to 
meet  on  trial.  And  the  law  not  only  presumes  inno- 
cence, but  it  would  be  gross  injustice  unless  it  framed 
rules  to  protect  the  innocent. 

**The  evils  to  be  removed  by  the  various  acts  con- 
cerning indictments  consisted  in  redundant  verbiage, 
and  in  minute  charges,  which  were  not  required  to  be 
proven  as  alleged.  It  was  mainly,  no  doubt,  to  remove 
the  necessity  of  averring  what  need  not  be  proved 
as  alleged,  and  therefore  gave  no  information  to  the 
prisoner,  that  the  forms  were  simplified.  And  these 
diflBculties  were  chiefly  confined  to  common-law  of- 
fenses. Statutory  offenses  were  always  required  to 
be  set  out  with  all  the  statutory  elements :  Koster  v. 
People,  8  Mich.  431.  The  statute  designed  to  sim- 
plify indictments  for  statutory  crimes,  which  is  in 
force  in  this  state,  and  is  a  part  of  the  same  act  be- 
fore quoted,  reaches  that  result  hj  declaring  that  an 
indictment,  describing  an  offense  m  the  words  of  the 
statute  creating  it,  shall  be  maintained  after  verdict : 
C.  L.,  §  7928.  But  both  of  these  sections  must  be 
read  in  the  light  of  the  rest  of  the  same  statute,  which 
plainly  confines  the  omission  of  descriptive  averments 
to  cases  where  it  will  do  no  prejudice.  And  so  it  was 
held  in  Enders  v.  People,  20  Mich.  233,  that  nothing 
could  be  omitted  by  virtue  of  this  statute,  which  was 
essential  to  the  description  of  an  offense. 

**  Manslaughter  at  common  law  very  generally  con- 
sisted of  acts  of  violence,  of  such  a  nature  that  in- 
dictments for  murder  and  manslaughter  were  inter- 
changeable, by  the  omission  or  retention  of  the 
allegation  of  malice,  and  of  the  technical  names  of  the 
offenses.  In  a  vast  majority  of  cases  a  very  simple 
allegation  would  be  enough  for  the  protection  of  the 
prisoner.  But  where  the  offense  of  manslaughter 
was  involuntary  homicide,  and  involved  no  assault, 
but  arose  out  of  some  negligence  or  fault  from  which 
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death  was  a  consequential  result,  and  smnetimes  not 
a  speedy  one,  the  ordinary  forms  were  deficient,  and 
the  indictment  had  to  be  framed  upon  the  peculiar 
facts,  and  could  convey  no  adequate  information  with- 
out this :  See  2  Bishop,  Cr.  Proc,  §  538. 

**The  offense  for  which  the  respondent  in  this  case 
was  put  on  trial  originated  in  the  statute  defining 
it,  and  could  not  have  come  within  any  of  the  descrip- 
tions of  manslaughter  at  common  law.  An  innocent 
person,  charged  under  the  information,  could  form 
no  idea  whatever  from  it  of  the  case  likely  to  be  set 
up  against  him.  He  might,  perhaps,  be  fairly  as- 
sumed bound  to  prepare  himself  to  meet  a  charge  of 
manslaughter  by  direct  violence  or  assault.  By  which 
one  was  meant,  out  of  the  multitudinous  forms  of  in- 
direct and  consequential  homicide  that  might  occur 
after  a  delay  of  any  time  not  exceeding  a  year,  from 
an  original  wrong  or  neglect,  and  of  which  he  might 
or  might  not  have  been  informed,  he  could  not  read- 
ily conjecture.  Nothing  could  inform  him  of  this  stat- 
utory charge,  except  allegations  conforming  to  the 
statute.  These  we  think,  he  was  entitled  to  have 
spread  out  upon  the  accusation.  Without  them  he 
was  liable  to  be  surprised  at  the  trial,  and  could  not 
be  expected  to  prepare  for  it.  We  are  not  prepared 
to  hold  this  information  bad  upon  its  face,  for  we 
are  disposed  to  think,  and  it  was  practically  admitted 
on  the  argument,  that  it  may  apply  to  the  ordinary 
homicide  by  assault.  It  was  not,  therefore,  until  the 
evidence  came  in  that  it  was  made  certain  the  case  was 
different.  The  question  of  suflBciency  does  not  arise 
directly  upon  the  record,  but  on  the  bill  of  exceptions, 
and  the  error  was  in  permitting  a  conviction  on  it.** 

In  People  v.  Amett,  126  Cal.  680  (59  Pac.  204),  it 
was  held  that  under  an  indictment  charging  assault  to 
commit  murder,  but  which  does  not  charge  that  the  de- 
fendant made  the  assault  with  a  deadly  weapon,  the 
conviction  of  the  lesser  offense  cannot  be  sustained.  In 
Mapvla  V.  Territory,  9  Ariz.  199  (80  Pac.  389),  it  was 
decided  that  a  conviction  of  aggravated  assault  may  be 
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had  nnder  a  murder  indictment  only  after  the  facts 
constituting  such  assault  are  alleged  in  the  indictment. 
Goldin  V.  State,  104  Ga.  549  (30  S.  E.  749),  laid  down 
the  principle  that  a  verdict,  finding  a  defendant  guilty 
of  assault  and  battery  under  an  indictment  charging 
assault  with  intent  to  commit  rape,  under  which  no 
battery  is  charged,  cannot  stand.  Again,  in  Watson 
V.  State,  116  Ga.  607  (43  S.  E.  32,  21  L.  E.  A.  (N.  S.) 
1),  the  court  announced  the  doctrine  that  the  crime 
charged  in  the  indictment  must  necessarily  include  all 
the  elements  of  the  lesser  crime,  or  the  indictment  must 
itself  set  them  out  by  appropriate  averments.  State 
V.  Desmond,  109  Iowa,  72  (80  N.  W.  214),  declares  that 
to  justify  a  conviction  of  assault  and  battery  under  an 
in(Uctment  charging  assault  with  intent  to  commit  rape, 
it  must  be  averred  in  the  indictment  that  the  attempt 
was  accompanied  with  actual  violence.  It  is  taught  in 
People  V.  Adams,  52  Mich.  24  (17  N.  W.  226),  that  in 
a  trial  for  murder  not  charged  to  have  been  committed 
with  assault,  a  conviction  of  assault  is  erroneous.  It 
was  held  in  Alyea  v.  State,  62  Neb.  143  (86  N.  W- 1066), 
that  a  conviction  of  assault  and  battery  is  improper 
under  an  information,  charging  an  assault  with  intent 
to  inflict  great  bodily  harm,  where  the  averments  do 
not  include  a  battery. 

In  State  v.  Thomas,  65  N.  J.  Law,  598  (48  Atl.  1007), 
there  was  an  indictment  for  manslaughter,  which 
charged  only  that  the  defendant  did  **  feloniously  kill 
and  slay''  the  deceased,  and  it  was  held  that  a  convic- 
tion for  assault  and  battery  could  not  be  supported. 
After  reciting  certain  excerpts  from  previously  decided 
cases  the  court  says : 

^^  These  expressions  are  in  harmony  with  our  con- 
stitutional BUI  of  Bights  that  in  all  criminal  prosecu- 
tions the  accused  shall  have  the  right  to  be  informed  of 
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the  nature  and  cause  of  the  accusation^  a  provision 
similar  to  that  which  the  Supreme  Court  of  Massa- 
chusetts declared  to  be  only  *an  aflBrmation  of  the 
ancient  rule  of  the  common  law  that  no  one  shall  be 
held  to  answer  to  an  indictment  or  information  unless 
the  crime  with  which  it  is  intended  to  charge  him  is  set 
forth  with  precision  and  fullness.  *  *  *  Hence  the  most 
that  can  be  said  of  the  present  indictment  on  this  point 
is  that  it  charges  an  offense  of  which  assault  and  bat- 
tery may  or  may  not  be  an  ingredient.  Such  an  accu- 
sation does  not  distinctly  and  precisely  inform  the 
accused  that  he  is  charged  witii  this  lower  misde- 
meanor,  as  is  required  by  the  authorities  cited.  At 
best,  the  charge  is  equivocal  and  inferential  only.  *  * 

The  Indiana  statute  on  the  requisites  of  an  indict- 
ment as  set  out  in  State  v.  Lay,  93  Ind.  341,  is  almost 
precisely  like  the  Oregon  Code  on  that  subject.  The 
decision  accords  with  the  doctrine  laid  down  by  Mr. 
Justice  Eakin  in  State  v.  Whitney,  54  Or.  438  (102  Pac. 
288).    Mr.  Justice  Hammond  there  said : 

**  Section  1908,  supra,  defines  two  offenses,  namely, 
voluntary  manslaughter  and  involuntary  man- 
slaughter. In  the  former  the  killing  is  done  intention- 
ally, but  without  malice,  express  or  implied,  and  upon 
sudden  heat.  In  involuntary  manslaughter  the  killmg, 
done  in  the  commission  of  some  unlawful  act,  is  unin- 
tentional. An  indictment  for  voluntary  manslaughter 
will  not  support  a  conviction  for  involuntary  man- 
slaughter, and  vice  versa:  Bruner  v.  State,  58  Ind.  159; 
Adams  v.  State,  65  Ind.  565.  Though  the  penalty  is 
the  same  in  both,  the  crimes  of  voluntary  and  invol- 
untary manslaughter  are  as  separate  and  distinct  as 
those  of  gross  larceny  and  robbery.  In  determining 
the  sufficiency  of  an  indictment  or  information  for 
manslaughter,  all  the  sections  of  the  statute  above  set 
out  must  be  construed  together.  *  *  In  manslaughter 
the  indictment  or  information  must  now,  as  heretofore, 
be  sufficient  to  charge  one  or  the  other  offense  of  vol- 
untary or  involuntary  manslaughter.  The  indictment 
in  the  case  before  us  is  not  sufficient  to  charge  either 
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offense,  and  under  the  fourth  clause  of  Section  1759 
is  bad  for  uncertainty.*' 

In  State  v.  McAvoy,  73  Iowa,  557  (35  N.  W.  630),  it 
was  held  that  the  crime  of  assault  and  battery  is  not 
necessarily  included  within  the  assault  to  commit  rape 
and  to  justify  a  conviction  of  the  lesser  offense.  Un- 
der such  an  indictment  it  must  be  averred  that  the  at- 
tempt was  accompanied  with  some  actual  violence  to 
the  person  of  the  woman.    The  court  there  said : 

^  ^  ^  But  the  defendant  can  be  convicted  of  an  offense 
distinct  from  the  one  specifically  charged  in  the  indict- 
ment only  when  such  offense  is  an  essential  element  of 
that  charge,  or  when  it  is  shown  by  proper  averment 
in  the  indictment  that  a  minor  offense  was  in  fact  in- 
cluded in  the  perpetration  of  the  one  charged.'* 

In  Scott  V.  State,  60  Miss.  268,  it  is  stated  that  a 
statutory  indictment  for  murder  does  not  embrace  a 
charge  of  assault  and  battery  with  intent  to  murder. 
The  court  said : 

**A  party  can  only  be  convicted  of  a  lesser  offense 
than  the  one  charged  where  the  lesser  is  specifically 
charged  as  constituting  part  of  the  higher,  or.  by  an 
added  count,  where  the  lower  is  necessarily  included 
in  the  higher.** 

These  precedents  would  seem  to  dispose  of  the 
theory  that  an  assault  is  necessarily  involved  in  the 
allegations  of  the  indictment  before  us  so  as  to  justify 
the  instruction  of  the  court  on  the  subject  of  abortion. 
Moreover,  the  court  did  not  undertake  to  instruct  on 
assault,  even  if  we  could  torture  the  indictment  into  an 
inclusion  of  that  element.  The  trial  judge  invited  the 
jury  to  convict  the  defendant  of  a  crime  of  which  the 
indictment  gave  him  no  notice  whatever,  and  in  so 
doing  violated  a  constitutional  right  established  from 
the  beginning  of  jurisprudence  in  this  country.    Our 
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statute  has  undertaken  to  make  certain  groups  of 
wrongful  acts,  and  to  apply  to  each  one  the  term  of 
manslaughter,  although  they  are  radically  different 
from  each  other,  containing  only  the  common  element 
of  the  death  of  a  person.  More  than  this,  the  legisla- 
ture has  provided  forms  of  indictment  perpetuating 
the  distinction  between  these  different  classes  of  speci- 
fications. All  these  things  are  for  the  protection  of 
the  liberty  of  the  citizen.  It  is  said  in  Section  1439, 
L.  0.  L. : 

^^The  manner  of  stating  the  act  constituting  the 
crime,  as  set  forth  in  the  appendix  to  this  Code,  is  suffi- 
cient, in  all  cases  where  the  averments  there  given  are 
applicable,  and  in  other  cases  forms  may  be  used  as 
nearly  similar  as  the  nature  of  the  case  will  permit.  *  * 

It  thus  imposes  a  duty  upon  the  prosecuting  officer 
in  drawing  his  indictment  to  differentiate  in  allegation 
as  required  by  the  Code,  and  he  cannot  avoid  this  in- 
junction by  using  an  indefinite  omnibus  form,  which 
does  not  notify  the  defendant  of  the  particular  cir- 
cumstances of  the  crime  charged.  The  contrary  au- 
thorities are  based  on  the  doctrine  that  the  common- 
law  form  of  indictment  for  murder  is  sufficient  for  any 
charge  involving  homicide.  These  precedents  are  not 
applicable  in  this  state,  for  it  has  been  often  held  that 
there  are  no  common-law  crimes  here.  We  must  de- 
pend entirely  upon  our  statute  for  the  punishment  of 
any  offense.  If  the  differences  between  the  various 
Kinds  of  murder  in  the  second  degree  and  of  man- 
slaughter were  not  to  be  observed,  why  did  the  legis- 
lature put  them  upon  the  statute-book  and  also  pre- 
scribe forms  indicating  that  the  distinction  should  be 
carried  into  the  indictment?  The  law-making  power 
has  provided  these  things  for  the  protection  of  the 
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liberty  of  the  citizen,  and  his  rights  are  materially 
abused  unless  the  injunction  is  observed. 

Undoubtedly,  a  most  untimely  death  of  a  young 
woman  has  occurred  under  circumstances  where  ven- 
geance, as  distinguished  from  the  orderly  administra- 
tion of  the  law,  cries  aloud  for  a  victim.  But  the  Con- 
stitution, supreme  over  all  of  us,  and  the  statutes  in 
pursuance  thereof  have  provided  certain  guaranteed 
rights  for  the  accused  which  have  been  disregarded. 
In  brief,  there  are  these  errors  clouding  the  proceed- 
ings in  the  Circuit  Court:  (1)  The  admission  of  hear- 
say, detailing  a  statement  of  Edna  Morgan  about  her 
thought  concerning  the  possible  future  movement  of 
the  defendant,  thus  letting  in  an  utterance  of  hers 
which  she  would  not  have  been  permitted  to  narrate 
if  she  had  lived  and  had  been  called  as  a  witness,  be- 
cause it  was  not  made  in  the  presence  or  knowledge 
of  the  defendant  or  by  his  authority.  (2)  The  faulty 
instruction  of  the  court,  wherein  it  was  assumed  that 
abortion  alone  was  a  crime,  without  stating  the  other 
elements  of  the  offense  defined  by  Section  1900,  L.  0.  L. 
(3)  Charging  the  jury  about  forms  of  manslaughter  of 
which  no  intimation  was  given  to  the  defendant  by  the 
indictment  upon  which  he  was  tried.  The  evidence 
was  all  circumstantial,  and  that  on  behalf  of  the  de- 
fendant strongly  controverts  the  contention  of  the 
prosecution.  The  danger  of  a  wrong  conviction  on 
circumstantial  evidence  is  very  great.  Under  these 
conditions,  as  we  did  in  State  v.  Rader,  62  Or.  37  (124 
Pac.  195),  we  ought  to  reverse  the  conviction,  and  re- 
mand the  case  for  the  decision  of  a  jury  on  a  new  trial. 
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Motion  to  diflmisf  appeal  argned  NoTember  1,  appeal  dtamiflsed  Deeem* 

ber  19,  1916. 

STANFIELD  v.  MAHON. 

(161  l^e.  561.) 

Appeal  and  Error-4EHatiite  Relating  to  Time  of  Taking  Appeal^Wliea 
Appeal  will  be  Dtamiased. 
1.  Under  Section  201,  L.  O.  L.,  providing  tbat  npon  a  jnry  trial, 
judgment  in  eonf ormitj  with  the  verdict  shaU  be  entered  by  the  clerk 
on  the  day  the  verdict  is  rendered,  Section  548,  as  amended  by  Laws 
of  1911,  page  195,  providing  that  a  motion  for  a  new  trial  shall  not 
stay  the  six  months'  time  formerly  limited  in  which  to  take  an  appeal 
nntil  the  motion  was  determined,  and  that  the  appeal  to  be  effectual 
must  be  taken  within  six  months  from  the  enti^  of  judgment,  and 
Section  550,  as  amended  by  Laws  of  191^,  page  617,  Section  1,  subdi- 
vision 5,  requiring  an  appeal  to  the  Supreme  Court  to  be  taken  within 
60  days  from  the  entry  of  the  judgment  appealed  from,  an  appeal  to 
the  Supreme  Court  must  be  taken  within  60  days  from  the  original 
entry  of  judgment,  when  a  motion  for  new  trial  is  not  granted,  and 
otherwise  the  appeal  will  be  dismissed. 

From  Harney:  Dalton  Bioos,  Judge. 

In  Banc.    Statement  Pbb  Curiam. 

This  action  of  replevin  by  E.  N.  Stanfield  against 
James  Mahon  was  tried  and  on  the  eleventh  day  of 
April,  1916,  a  finding  was  made  as  follows : 

'*We,  the  jury  impaneled  and  sworn  to  try  the 
above-entitled  case,  &id  for  the  defendant,  and  that 
defendant  was  entitled  at  the  commencement  of  this 
action  to  the  immediate  possession  of  the  147  head  of 
sheep  mentioned  in  the  complaint  as  security  for  the 
payment  of  the  amount  of  damage  done  to  defendant 's 
land  described  in  the  answer  and  also  for  the  reason- 
able care  of  said  sheep  while  being  so  held  by  him,  and 
we  assess  the  damage,  and  expense  in  the  sum  of  $400, 
and  find  that  defendant  had  a  spedal  interest  and 
property  right  in  said  sheep  to  the  extent  of  the  afore- 
said amount ;  we  also  find  that  the  value  of  the  said  147 
sheep  was  $624.75,  and  that  the  defendant  is  entitled 
to  the  return  of  said  sheep.'' 
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Judgment  was  entered  in  the  journal  on  the  day  the 
verdict  was  returned.  The  plaintiff's  counsel  served 
and  filed  a  notice  of  appeal  on  the  twenty-second  day 
of  June,  1916,  and  thereafter  gave  the  required  un- 
dertaking and  caused  a  transcript  to  be  filed  in  this 
court.  The  defendant's  counsel  move  to  dismiss  the 
appeal  because  it  was  not  taken  within  60  days  from 
the  time  the  judgment  was  given  as  provided  by  law : 
Laws  1913,  p.  617,  subd.  5.  Apfsaij  Dismissed. 

Mr.  J.  W.  Biggs  and  Mr.  O.  A.  Remhold  submitted  a 
brief  without  argument  for  the  motion. 

Contra,  there  was  a  brief  submitted  over  the  names 
of  Mr.  Lionel  R.  Webster  and  Mr.  P.  J.  Gallagher, 
with  an  oral  argument  by  Mr.  Webster. 

Opinion  Pbb  Cubiam. 

Besisting  the  motion,  the  plaintiff's  counsel  filed  an 
aflBdavit  showing  that  when  the  verdict  was  found  a 
motion  was  made  to  set  it  aside  and  for  a  new  trial; 
that  this  application  was  taken  under  advisement  by 
the  court  and  it  was  tacitly  agreed  between  counsel  for 
the  respective  parties  that  no  judgment  should  be  en- 
tered or  execution  issued  until  the  motion  for  a  new 
trial  was  determined ;  that  by  reason  thereof  the  affiant 
believed  the  judgment  would  not  be  entered  until  it 
was  decided  whether  or  not  a  new  trial  would  be 
granted ;  that  on  the  twenty-second  day  of  May,  1916, 
he  examined  the  court  records  and  found  the  judg- 
ment had  not  been  docketed ;  that  some  time  later  he 
learned  from  the  judge  that  inasmuch  as  60  days  had 
about  elapsed  since  the  application  for  a  new  trial  was 
made,  the  latter  would  allow  the  statute  of  limitations 
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to  overrale  the  motion,  and  as  soon  as  possible  there- 
after the  notice  of  appeal  was  served  and  filed;  that 
examining  the  docket  and  finding  no  judgment  had 
been  entered  the  afEiant  relied  upon  the  implied  agree- 
ment and  was  surprised  to  find  that  the  judgment  had 
been  entered  in  the  journal  on  the  eleventh  day  of 
April,  1916,  but  not  noted  in  the  judgment  docket  until 
the  twenty-second  day  of  June,  1916,  and  then  as  of 
the  eleventh  day  of  April,  1916. 

The  counter-affidavit  of  defendant's  counsel  is  to 
the  effect  that  when  the  verdict  was  returned,  the 
court  upon  their  motion  immediately  gave  judgment 
which  was  thereupon  entered  in  the  journal;  that  no 
agreement,  express  or  implied,  was  made  that  the  en- 
try of  the  judgment  should  be  delayed;  and  that  the 
only  understanding  reached  was  that  execution  should 
not  immediately  be  issued,  but  that  a  reasonable  time 
would  be  allowed  to  pay  the  judgment 

When  a  trial  has  been  had  by  jury,  judgment  shall 
be  given  by  the  court  in  conformity  with  the  verdict 
and  so  entered  by  the  clerk  within  the  day  on  which 
the  verdict  is  returned :  Section  201,  L.  0.  L.  Section 
548,  L.  0.  L.,  which  enactment  was  incorporated  as 
Section  547,  B.  &  C.  Comp.,  was  amended  so  as  to  pro- 
vide that  a  motion  for  a  new  trial  should  not  operate 
as  a  stay  of  the  6  months'  time  formerly  limited  in 
which  to  take  an  appeal  until  the  motion  was  deter- 
mined, but  that  the  appeal  to  be  effectual  must  be 
taken  **  within  6  months  from  the  date  of  the  original 
entry  of  judgment'':  Laws  1911,  p.  195.  Section  550, 
L.  0.  L.,  was  subsequently  amended  so  that  an  appeal 
to  the  Supreme  Court  should  be  taken  **  within  sixty 
(60)  days  from  the  entry  of  the  judgment,  order  or 
decree  appealed  from":  Laws  1913,  p.  617,  subd.  5. 
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In  construing  these  provisions  it  has  been  held  that 
an  appeal  to  this  court  must  be  taken  within  60  days 
from  the  original  entry  of  the  judgment,  when  a  mo- 
tion for  a  new  trial  is  not  granted;  Barde  v.  Wilson, 
54  Or.  68  (102  Pac.  301) ;  Macartney  v.  Shipherd,  60 
Or.  133  (117  Pac.  814,  Ann.  Gas.  1913D,  1257) ;  Geann 
V.  Portland  By.,  L.  S  P.  Co.,  62  Or.  162  (124  Pac.  256) ; 
Hahn  v.  Astoria  National  Bank,  63  Or.  1  (114  Pac. 
1134,  125  Pac.  284) ;  Tucker  v.  Davidson,  80  Or.  254 
(156  Pac.  1037).  Assuming,  without  deciding,  that 
parties  to  a  suit  or  an  action  could  by  agreement  ex- 
tend the  limitation  prescribed  by  statute  for  taking  an 
appeal  from  a  judgment  or  decree,  which  enactment 
relates  exclusively  to  a  matter  of  jurisdiction  of  this 
court,  the  alleged  tacit  agreement  relied  upon  by  plain- 
tiff *s  counsel  is  denied  by  counsel  for  the  adverse  party, 
except  in  respect  to  their  promise  not  to  issue  execu- 
tion until  a  reasonable  time  to  pay  the  judgment  had 
elapsed.  No  conclusive  showing  has  been  made  by 
plaintiff's  counsel  totake  this  case  out  of  the  general 
rule  referred  to,  and  as  more  than  60  days  had  elapsed 
from  the  time  the  judgment  was  entered  in  the  journal 
until  the  notice  of  appeal  was  served  and  filed,  no  ju- 
risdiction of  the  cause  was  obtained  by  this  court 

The  appeal  is  therefore  dismissed. 

Appbal  Dismibsbd. 
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Argoed  October  31,  affirmed  December  19,  1910. 

BLAOKWELL  v.  OREGON  SHORT  LINE  RY.  CO. 

(161  Pftc.  565.) 

Canlers— Delay  in  Transportiiig  Uyestock-— Erldence. 

1.  Evidence  in  an  action  for  delay  in  transporting  livestock,  held 
to  sustain  a  finding  that  the  cattle  were  ready  to  be  loaded,  in  accord- 
ance with  an  arrangement  with  the  carrier,  at  the  time  of  the  depart- 
ure of  the  train. 

Carriers — Shipping  of  LiyeBtock — ^DeliTory  to  Carrier. 

2.  A  shipper  and  the  carrier  may  make  such  stipulations  upon  the 
matter  of  delivery  to  the  carrier  as  they  see  fit,  and  when  so  made  they 
are  to  govern. 

Carriers— Shipping  of  Urestock— Notice  of  Delivery  to  Carrier. 

3.  Where  the  station  agent  and  conductor  of  a  common  carrier  were 
informed  the  day  before  an  intended  shipment  that  the  cattle  were  to 
be  put  into  the  i>en8  for  shipment  according  to  custom,  no  further 
formal  notice  was  necessary. 

Carriers — Shipping  of  LivestodL— Acceptance  of  Shipment 

4.  Where,  in  accordance  with  a  recognized  custom,  a  shipper  noti- 
fied the  railroad  company  that  he  intended  to  ahip  a  certain  number  of 
cattle  next  day,  and  had  them  ready  to  be  loaded  upon  the  arrival  of 
the  train,  such  acts,  known  to  the  carrier  and  not  objected  to,  consti- 
tuted a  delivery  and  an  acceptance  of  the  shipment;  no  written  receipt 
or  bill  of  lading  being  necessary. 

Carriers — Shipping  of  UTestock— Liability. 

5.  The  liability  as  common  carrier  begins  with  the  actual  delivery 
of  the  goods  for  transportation,  and  not  merely  with  the  formal  execu- 
tion of  a  receipt  or  bill  of  lading. 

Carriers— Shipping  of  Ltrettock— Delay— Evidence. 

6.  In  an  action  for  damages  for  delay  in  transporting  a  shipment  of 
liveetock,  evidence  as  to  its  market  value  at  destination  and  of  shrink- 
age per  head  "held  admissible;  the  value  at  the  point  of  shipment  and 
at  destination  being  concededly  the  same  except  for  the  shrinkage. 

Carriers — Carriage  of  LlTettock— Delay— Damages. 

7.  In  an  action  for  damages  through  delay  in  transporting  a  ship- 
ment of  livestock,  an  instrucUon  that  the  measure  of  damage  would  be 
the  depreciation  in  the  value  of  the  animals  caused  by  the  negligent 
^elay  %eld  proper. 

Carriers— Dda J  In  Oilpment— Actions— Partlet. 

6.  Where  the  agent  of  a  common  carrier  is  joined  ao  defendant  in 
a  suit  for  damages  f 6r  delay  in  a  shipment  of  livestock,  but  no  cause 
of  action  is  stated  against  him,  and  instructions  are  given  ••  though 
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the  carrier  were  the  sole  defendant,  hia  name  should  be  strieken  from 
the  judgment. 

[As  to  liabilitj  of  eaniera  of  livestock  for  loss  or  injury,  so* 
note  in  130  Am.  St  Bep.  432.] 

From  Malheur:  Dalton  Biqgs,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bbak. 

Plaintiff,  N.  Y.  Blackwell,  instituted  this  action 
against  the  Oregon  Short  Line  Railway  Company,  a 
corporation,  and  Louis  P.  Delsole,  for  the  recovery 
of  damages  alleged  by  him  to  have  been  sustained 
from  the  asserted  delivery  to  the  carrier  at  Juntura,. 
Oregon,  of  197  head  of  cattle  at  about  8  o  'clock  on  the 
morning  of  September  16, 1915,  and  the  carrier's  fail- 
ure to  transport  them  from  Juntura  on  the  defend- 
ant's regular  train,  which  it  is  averred  left  there  after 
the  stock  had  been  delivered  to  the  carrier.  The  alle- 
gation of  the  complaint  in  that  respect  is  in  substance 
that  at  about  8  o'clock  a.  m.  on  the  above-named  date 
the  plaintiff  delivered  to  the  defendants,  and  they  re- 
ceived and  accepted  from  him,  the  said  cattle  to  be  by 
the  defendant  Oregon  Short  Line  Railway  Company 
transported  from  Juntura  to  Hope,  in  Malheur  County^ 
Oregon,  within  a  reasonable  time,  which  is  from  2  to 
5  hours.  It  is  thereupon  alleged  that  the  carrier 
failed  to  transport  the  cattle  within  a  reasonable  time,, 
but  that  they  were  held  in  the  company's  pens  at  Jun- 
tura until  the  following  morning,  when  they  went  for- 
ward on  the  regular  morning  train,  that  by  reason  of 
such  failure  to  carry  and  deliver  said  cattle  and  to 
care  for  them  they  were  reduced  in  flesh,  weakened 
and  made  unfit  for  market,  to  plaintiff's  damage  in 
the  sum  of  $1,500. 

The  railway  company  denied  that  the  cattle  were 
delivered  at  8  o'clock  a.  m.  on  September  16,  1915,  or 
before  the  morning  of  September  ITth^  when  7  car- 
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loads  of  stock  were  reoeived  and  transported  from 
Jnntura  to  Hope^  Oregon.  It  also  denied  any  dam- 
ages. The  canse  was  tried  by  the  court  and  a  jnry^ 
and  a  verdict  found  for  the  plaintiff.  From  a  follow- 
ing judgment  for  $933.44,  the  defendants  appealed. 

A  brief  outline  of  the  case,  which  the  evidence  tended 
to  prove,  is  as  follows.  The  plaintiff  is  a  dealer  in 
livestock,  and  has  followed  that  business  for  several 
years,  shipping  both  to  eastern  and  coast  markets. 
During  the  season  of  1915  he  was  engaged  for  a  part 
of  the  time  in  shipping  cattle  out  of  Juntura,  Oregon, 
over  the  road  of  the  defendant  Oregon  Short  Line 
Railway  Company.  Prior  to  the  shipment  complained 
of  he  had  made  one  or  two  similar  shipments,  and  had 
ordered  cars  for  the  transportation  of  the  cattle  in 
question,  which  cars  the  company  had  ready  at  Jnn- 
tura. The  plaintiff  was  buying  these  cattle  by  weight, 
the  drovers  bringing  them  in,  holding  them  outside 
the  yards  one  night,  and  weighing  them  the  next  morn- 
ing. On  the  day  prior  to  that  on  which  plaintiff  al- 
leges he  made  delivery,  plaintiff  informed  Delsole,  the 
agent  for  the  railway  company  at  Juntura,  that  he 
would  be  ready  on  the  following  morning  to  ship  7  cars, 
of  cattle  on  the  regular  train.  Plaintiff  was  instructed 
by  Delsole  to  have  his  cattle  at  the  yards  at  about  & 
0  'clock  A.  M.,  as  the  train  would  be  in  about  that  time. 
Following  these  instructions  the  plaintiff  secured  the 
assistance  of  several  parties  and  had  the  cattle  in  the- 
stockyards  when  the  train  backed  up  to  load.  An- 
other shipper,  William  Jones,  had  2  cars  of  cattle  in 
the  yards  when  the  plaintiff  arrived  with  his  cattle, 
having  put  them  in  the  night  before,  and  they  were 
then  in  the  loading  chutes.  When  the  train  came  in 
plaintiff  had  his  cattle  close  to  the  corral  and  before 

it  baeked  up  to  the  stockyard  to  load  Jones'  cattle,  he 
nor.— «o 
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had  his  in  the  pens.  Before  placing  them  there  he 
cut  out  a  portion  of  37  head  of  feeders  that  did  not 
have  to  be  weighed^  putting  them  in  a  separate  pen 
preparatory  to  loading.  Upon  getting  the  cattle  into 
the  pens  he  and  part  of  his  men  proceeded  with  dis- 
patch to  weigh  the  remaining  160  head,  which  were 
beef  cattle.  Some  considerable  time  after  the  train 
backed  down  to  the  stockyards  the  railroad  men  and 
Mr.  Jones  proceeded  to  load  his  2  cars.  The  con- 
ductor stated  that  when  this  was  accomplished  he 
asked  plaintiff  when  he  would  be  ready  to  load,  and 
was  told  that  it  would  take  some  time.  This,  how- 
ever, is  denied  by  the  plaintiff.  The  conductor  states 
that  afterward  he  made  the  same  inquiry  of  a  man 
who  was  helping  to  cut  out  the  cattle,  and  he  was 
told  that  it  would  be  2  or  3  hours.  The  evidence 
tended  to  show  further  that  thereupon  the  conductor 
took  his  engine  and  proceeded  to  the  station;  that  he 
returned  in  a  short  time,  picked  up  the  2  cars  of  Mr. 
Jones'  cattle,  and,  without  further  investigation  as 
to  whether  or  not  the  plaintiff  was  ready  to  load, 
placed  the  2  cars  of  Jones'  stock  in  the  train,  and  be- 
fore plaintiff  was  aware  of  it  left  the  station  at  about 
9  ▲.  M.  At  this  time  there  were  about  3  cars  of  plain- 
tiff's  cattle  ready  to  load,  consisting  of  1%  or  2  cars 
of  beef  cattle,  and  the  37  head  of  feeders,  and  a  sufS- 
cient  number  of  men  on  hand  to  attend  to  the  load- 
ing. Plaintiff  finished  weighing  the  cattle  at  9 :30  or 
9:35  A.  M.  Upon  ascertaining  that  the  train  had  de- 
parted, he  immediately  telegraphed  to  an  officer  of 
the  defendant  corporation,  stating  that  his  stock  had 
been  left  in  the  yards,  and  requested  ** power"  with 
which  to  move  them,  also  stating  that  unless  defend- 
ant could  furnish  equipment,  the  cattle  were  at  the 
disposal  of  the  company.    He  waited  all  day  for  an 
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answer,  makiiig  inquiries  of  the  agent  regarding  the 
same  bnt  receiving  none.  The  service  on  this  branch 
railroad  consists  of  one  train  a  day  each  way,  a  mixed 
train  carrying  passengers,  freight,  baggage,  mail,  ex- 
press and  such  livestock  as  there  is  for  shipment  at 
the  various  stations  along  the  line.  It  was  the  custom 
of  the  defendant  company  to  wait  upon  shipments 
until  all  the  livestock  tendered  for  shipment  at  the 
various  stations  along  the  line  could  be  loaded,  wait- 
ing in  some  instances  several  ho.urs.  Sometimes  the 
train  was  delayed  until  the  afternoon  before  depart- 
ing from  Juntura.  Defendant's  agent  stated  that 
in  the  neighborhood  of  1,000  cars*  of  livestock  were 
shipped  over  this  branch  during  the  shipping  season 
of  1915,  and  that  this  tonnage  was  handled  by  this 
single  train,  except  in  a  few  instances,  when  special 
ones  were  run.  Plaintiff's  cattle  were  in  the  yards 
without  feed  for  more  than  24  hours,  and  upon  arrival 
of  defendant's  train  on  the  following  morning,  Sep- 
tember 17th,  were  loaded  in  25  minutes  and  shipped 
out  at  about  9:30  o'clock  a.  m.  The  shrinkage  was 
about  100  pounds  to  the  head,  and  the  value  of  the 
cattle  at  Juntura  was  5.75  or  6  cents  a  pound.  It  ap- 
pears from  the  evidence  that  the  damage  caused  by 
the  failure  to  ship  the  cattle  within  a  reasonable  time 
was  from  $5  to  $10  a  head,  and  that  while  the  cattle 
were  in  the  yard  waiting  the  railway  company  fur- 
nished them  water,  but  no  feed. 

On  behalf  of  the  defendant  company,  Mr.  Delsole 
testified  that  Blackwell  had  shipped  cattle  on  the  15th 
of  that  month,  and  that  the  train  was  held  2  hours; 
that  on  that  day  he  informed  Blackwell  that  he  would 
have  to  have  his  cattle  in  the  next  morning  at  about 
8  0  'dock ;  that  he  did  not  get  them  in  by  that  time  nor 
by  the  time  the  train  arrived;  that  when  the  train 
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came  back  to  the  station  after  the  cars  containing 
Jones'  cattle  were  attached,  he  told  the  dispatcher 
it  wonld  be  1%  or  2  hours  before  Blackwell  would  be 
ready  to  load.  The  dispatcher  answered  instructing 
them  that  the  train  should  not  wait  He  said  that 
they  never  left  stock  when  they  were  ready  to  be 
loaded.  Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  H.  B.  Thompson,  Mr.  Oeorge  H.  Smith  and  Mr. 
William  E.  Lees,  with  an  oral  argument  by  3fr» 
Thompson. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  P.  J.  Gallagher. 

Mb.  Justiob  Bean  delivered  the  opinion  of  the  court. 

1.  It  is  candidly  stated  in  defendants'  brief  as  fol- 
lows: 

^'The  basic  (juestion,  therefore,  so  far  as  the  rail- 
road company  is  concerned,  was  whether  the  plaintiff 
delivered  and  the  defendant  received  the  cattle  at  about 
8  o'clock  on  the  morning  of  the  day  in  question  and 
before  the  departure  of  the  morning  train,  •  •  and  if 
the  cattle  were  delivered  before  the  departure  of  that 
train  it  was  the  duty  of  the  carrier  to  take  them  out 
then,  that  being  the  only  scheduled  train  on  the  branch 
as  provided  by  the  published  and  filed  schedule." 

It  will  be  seen  that  there  was  a  sharp  conflict  in  the 
evidence  as  to  the  preparedness  for  the  shipment  of 
the  cattle  in  question  at  the  time  of  the  departure  of 
the  train.  The  testimony  on  the  part  of  the  plaintiff 
tended  to  show,  and  the  jury  found,  that  when  the 
train  arrived  at  Juntura  the  cattle  were  near  by  the 
stockyard  of  the  defendant  where  the  men  were  cut- 
ting out  the  feeders  as  it  was  a  better  place  for  such 
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work  than  in  the  yards;  that  they  were  in  the  yard 
when  the  train  backed  np  to  load  the  Jones  cattle; 
and  that  when  the  latter  were  loaded  and  ont  of  the 
way,  Blackwell  had  abont  3  cars  of  his  cattle  ready 
to  loady  and,  except  for  some  misunderstanding  caused 
probably  on  account  of  strained  diplomatic  relations 
between  Blackwell  and  the  defendant 's  servants,  would 
have  commenced  to  load  the  cattle  into  the  cars  while 
other  men  weighed  the  remainder,  so  that  there  would 
have  been  but  a  few  of  the  cattle  left  to  load  when  the 
weighing  was  completed  at  about  9:30  o'clock,  and 
the  train  would  not  have  been  delayed  on  account  of 
loading  the  Blackwell  cattle  any  appreciably  longer 
time  on  that  day  than  it  was  on  the  following  day 
when  they  were  loaded  in  25  minutes.  It  appears 
that  Juntura  is  a  small  station  on  this  branch  line, 
and  that  the  railway  company  did  not  maintain  a 
yard,  nor  provide  any  means  for  placing  the  cars  for 
loading  cattle  until  the  regular  daily  train  arrived, 
and  did  not  expect  the  stock  to  be  loaded  in  advance 
of  its  arrival.  There  were  7  carloads  of  plaintiff's 
animals,  and  they  could  not  all  be  loaded  at  once.  The 
loading  chute  held  but  one  car,  and  if  they  were  loaded 
and  transported  at  all,  under  the  prevailing  condi- 
tions, the  daily  train  must  be  held  to  afford  a  sufficient 
length  of  time  for  so  doing.  The  jury  found  accord- 
ing to  the  theory  of  the  plaintiff,  and  this  must  be 
assumed  to  be  the  true  one.  It  was  not  the  theory  of 
the  defendant,  as  indicated  by  the  evidence,  that  it 
would  have  disarranged  the  train  schedule  and  pre- 
vented the  regular  connection  for  the  railroad  men  to 
have  devoted  35  or  40  minutes  to  the  loading  of  plain- 
tiff's cattle  on  the  16th,  but  that  it  would  be  1^^  or  2 
hours  before  Blackwell  would  be  ready  to  commence 
loading.    The  jury  did   not  find  the  condition  as 
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claimed  by  the  servants  of  defendant  to  exist.  It 
could  fairly  find  from  the  evidence  that  when  def end- 
ant 's  train  left  Juntura  plaintiff's  cattle  were,  for  all 
practical  purposes,  ready  to  be  loaded  upon  the  cars ; 
that  plaintiff  had  made  arrangements  with  defendant 
through  its  agent  to  have  the  cattle  there  at  about 
8  A.  M.  on  that  morning;  and  that  he  complied  with 
the  requirements  of  the  railway  company  in  this  re- 
spect. 

The  conditions  on  the  branch  line  of  the  defendant 
railway  are  different  from  those  upon  which  the 
opinion  was  based  in  Cohen  v.  Minneapolis,  St.  P.  (& 
8.  8.  M.  By.  Co.,  162  Wis.  73  (155  N.  W.  945),  cited 
by  defendants,  where  plaintiff  requested  a  fast  stock 
train  to  wait  for  livestock  which  was  not  loaded  into 
the  cars  but  which  should  have  been  loaded  before  the 
train  arrived. 

2.  It  is  deduced  from  the  general  rules  in  4  B.  C.  L.^ 
Section  409,  page  951,  that  a  common  carrier  is  bound 
to  accept  and  carry  livestock  that  is  tendered  to  it  for 
shipment  in  good  condition.  As  to  the  delivery  for 
shipment  we  find  in  the  notes  to  Norfolk  d  W.  R.  Co. 
V.  Harmon  d  Crockett,  91  Va.  601  (22  S.  E.  490,  50 
Am.  St  Rep.  85,  44  L.  R.  A.  290,  292),  the  following 
rules: 

*  *  The  duty  of  a  carrier  of  livestock  to  receive,  trans- 
port, and  deliver  it  is  not  fully  discharged  unless  the 
carrier  makes  provision  at  the  place  of  loading  to 
properly  receive  and  load  the  stock,  and  provision  at 
the  place  of  unloading  to  properly  deliver  the  stock 
to  the  consignee :  Covington  8tockyards  Co,  v.  Keith, 
139  U.  S.  128  (35  L.  Ed.  73,  11  Sup.  Ct.  Rep.  469).'* 

**And  the  refusal  of  a  railroad  company  to  ship 
cattle  from  a  station  after  they  had  been  delivered  ac- 
cording to  tiie  terms  of  the  contract  of  shipment  at 
stockyards  of  the  company  at  that  station  and  placed 
in  such  stockyards  relieves  the  shipper  from  the  neces- 
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flity  of  making  any  further  delivery  or  offer  to  deliver : 
Louisville  N.  A.  d  C.  B.  Co.  v.  Oodman,  104  Ind.  490 
(4  N.  E.  163).'' 

In  the  present  case  the  general  mle  is  subject  to  the 
conventional  arrangements  made  between  Blackweli 
and  the  agent  of  the  railway  company  on  the  previous 
day,  to  the  effect  that  plaintiff  should  have  his  cattle 
there  at  the  stockyard  at  Juntura  ready  to  load  at 
about  8  A.  M.  on  September  16^  1915,  when  the  train 
came  in  and  was  ready  to  receive  them :  Lackland  v. 
Chicago  d  A.  R.  Co.,  101  Mo.  App.  420  (74  S.  W.  505). 
What  actions  of  the  shipper  will  constitute  delivery 
to  a  carrier  are  necessarily  governed  by  the  surround- 
ing circumstances  of  each  case.  Such  conventional 
arrangements  may  be  varied  by  usage  or  by  a  par- 
ticular course  of  dealing  between  the  parties.  They 
may  make  such  stipulations  upon  the  matter  of  de- 
livery as  they  see  fit,  and  when  made  they  are  to  govern : 
4  R.  0.  L.,  p.  690,  §  168. 

3.  The  station  agent  and  conductor  of  defendant 
were  informed  on  the  day  before  the  intended  ship- 
ment that  the  plaintiff's  cattle  were  to  be  put  into  the 
pens  for  shipment,  and  no  further  formal  notice  was 
necessary :  1  Hutchinson,  Carriers  (3  ed.),  §  115 ;  Mason 
V.  Missouri  Pac.  By.  Co.,  25  Mo.  App.  473 ;  Nelson  v. 
Chicago,  B.  &  Q.  B.  Co.,  78  Neb.  57  (110  N.  W.  741). 

4.  A  delivery  of  cattle  to  a  carrier  may  be  either 
actual  or  constructive,  and  when  made  in  accordance 
with  the  recognized  custom  and  practice  prevailing  in 
the  dealings  between  shippers  of  livestock  and  the  rail- 
way company  it  will  bind  the  carrier  and  constitute 
an  acceptance,  and  when  the  facts  are  in  dispute  the 
question  of  delivery  is  for  the  jury :  4  R.  C-  L.,  p.  692, 
§170;  4  Elliott,  Railroads,  §  1413 ;  Denting  v.  Mer- 
chants' Cotton-Press  db  8.  Co.,  90  Tenn.  306  (17  S.  W. 
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89,  13  L.  B.  A.  518).  But  no  formal  acceptance  is 
necessary  where  the  agent  has  knowledge  of  the  de- 
livery of  the  goods  with  the  intention  that  they  be 
shipped  and  makes  no  objection  thereto.  It  is  not 
essential  that  there  be  any  written  receipt  or  bill  of 
lading. 

5.  The  liability  of  the  carrier  as  common  carrier 
begins  with  the  actual  delivery  of  the  goods  for  trans- 
portation, and  not  merely  with  the  formal  execution 
of  a  receipt  or  bill  of  lading:  6  Cyc,  413.  The  trial 
court  properly  overruled  defendant's  motion  for  a  non- 
suit and  request  for  a  directed  verdict  in  its  favor. 

The  court  charged  the  jury  practically  in  conformity 
with  the  law  as  above  stated.  Instruction  No.  9,  ex- 
cepted to  by  defendant,  is  as  follows: 

**If  you  find  that  plaintiff  brought  his  cattle  to  the 
stockyards  of  the  defendant  railroad  company  for 
transportation  on  the  train  from  Juntura  to  Hope  in 
accordance  with  the  directions  of  its  agent,  or  in  ac- 
cordance with  its  recognized  custom  of  receiving 
cattle  for  transportation,  then  this  would  constitute 
a  sufficient  delivery  to  compel  the  defendant  to  trans- 
port them  within  a  reasonable  time.'' 

6.  It  is  contended  on  the  part  of  the  defendant  that  the 
court  erred  in  receiving  evidence  concerning  the  market 
value  of  the  cattle  at  Hope,  Oregon,  on  September  17, 
1915,  in  the  condition  in  which  they  were  delivered 
and  of  the  shrinkage  per  head  between  the  time  they 
were  delivered  to  the  railroad  company  at  Juntura 
and  when  they  reached  Hope  on  the  following  day. 
The  measure  of  damages  was  based  upon  the  loss  in 
the  weight  and  value  of  the  cattle  caused  by  the  delay 
in  the  shipment  from  Juntura  and  delivery  at  Hope. 
Both  places  are  in  the  same  county  about  40  miles 
apart,  which  is  a  stock-raising  district,  a  place  of  pur- 
chasing and  not  a  selling  market  for  beef  cattle,  as  the 
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term  is  usually  understood.  It  appears  that  upon 
the  trial  of  the  cause  the  value,  whether  at  Juntura 
or  at  Hope,  was  assumed  by  the  attorneys  and  wit- 
nesses to  be  the  same,  except  for  the  shrinkage  caused 
by  the  unnecessary  delay  in  shipping  and  delivery. 
The  question  as  to  the  usual  and  ordinary  loss  of 
weight  in  the  shipment  for  such  a  distance  was  all  de- 
tailed and  explained  to  the  jury.  It  could  not  be 
ascertained  exactly.  The  jury  was  in  a  position  to 
and  undoubtedly  did  determine  the  amount  of  deterio- 
ration in  the  value  of  the  cattle  which  was  the  usual 
and  natural  consequence  of  a  failure  to  carry  and  de- 
liver them  within  a  reasonable  time,  and  which  would 
be  regarded  as  reasonably  within  the  contemplation  of 
the  parties  to  the  contract  when  the  same  was  made : 
Levy  V.  Nevada-Calif omia-Oregon  By.  Co.,  81  Or.  673 
(160  Pac.  808) ;  HotveU  v.  8t.  Louis  d  Hannibal  By. 
Co.,  171  Mo.  App.  92  (153  S.  W.  578). 

7.  The  court  charged  the  jury  to  the  effect  that  if 
they  found  for  plaintiff,  the  measure  of  damages 
would  be  the  depreciation  in  the  value  of  the  animals 
caused  by  the  negligent  delay  in  the  shipment:  4 
R.  C.  L.,  p.  998,  §  466.  We  find  no  variance  from  the 
rule  as  to  damages,  either  in  the  admission  of  evidence 
or  instructions  to  the  jury,  which  would  change  the 
result  or  constitute  reversible  error. 

8.  The  agent,  Delsole,  was  named  as  defendant  in 
the  action.  No  cause  of  action  against  him  was  stated 
in  the  complaint,  and  no  attention  seems  to  have  been 
given  him  upon  the  trial.  The  lower  court  instructed 
the  jury  as  though  the  railway  company  was  the  only 
defendant.  Delsole 's  name  should  be  stricken  from 
the  judgment. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment against  the  defendant  Oregon  Short  Line  Bail- 
way  Company  is  affirmed.  Affibmed. 
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Argaed  KoYember  1,  affirmed  December  19,  1916^ 

COLVIN  V.  GOFP/ 

(161  Pac.  5«8.) 

Brldenee— Parol  BYldence— Fallnra  of  Ckmaideration— Conditional  Ba- 
livery. 

1.  The  rule  that  parol  eiridence  cannot  be  introduced  to  contradict 
or  vary  the  terma  of  a  written  instrument  excludes  all  OTidence  be- 
tween the  maker  and  payee  of  the  note  that  the  liability  of  the  former 
should  be  conditional,  unless  the  condition  affects  the  consideration, 
00  that  as  a  result  of  its  failure  there  is  a  total  or  partial  failure  of  con- 
sideration. 

Evidence— Parol  Erldenee— Failure  of  Ckmaideratlon— Advancee  of 
Money. 

2.  Where  one  of  several  defendanta  jointly  indicted  for  a  crime, 
who  had  been  acquitted,  advanced  to  another,  who  had  been  convicted, 
money  to  enable  the  latter  to  prosecute  his  appeal,  taking  a  note  there- 
for, parol  evidence  is  not  admissible  to  show  an  agreement  that  the 
makers  should  be  liable  on  the  note  only  in  case  the  conviction  was 
reversed,  since  that  condition  did  not  affect  the  consideration  for  the 
note,  and,  if  considered  as  a  collateral  contract,  was  void  for  want  of 
consideration. 

[As  to  parol  evidence  of  conditions  in  notes  and  biUa,  see  note  in 
128  Am.  St.  Bep.  600.] 

From  Grant :  Dalton  Bigos,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  MoBbidb. 

This  is  an  action  by  Ben  Colvin  against  Lester  Goff 
and  Jim  Clark  to  recover  the  amount  due  upon  a 
promissory  note.  The  note  is  in  the  usual  form,  pay- 
able upon  demand,  with  the  ordinary  provision  for 
interest  and  for  attorney's  fees  in  case  of  suit. 

The  answer,  which  is  too  lengthy  to  be  inserted, 
admits  the  execution  of  the  note,  and  sets  up  the  fol- 
lowing aflBrmative  defense:  That  in  May,  1913,  plain- 
tiff, defendants  and  J.  B.  Gingles  and  Monard  Fix 
were  jointly  indicted  by  the  grand  jury  of  Grant 

*0n  the  general  mle  that  parol  evidence  is  not  admissible  to  varj^ 
add  tOy  or  alter  a  written  contract,  see  note  in  17  Ii.  B.  A.  270. 
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County  for  cattle  stealing;  that  plaintiff  and  defend- 
ants were  arrested  upon  said  charge  on  May  24, 1913 ; 
that  on  November  22d  the  defendant  Goff  was  duly 
convicted,  and  that  on  the  23d  of  November  the  indict- 
ment was  dismissed  as  to  the  defendant  Clark;  that 
thereafter,  in  December,  1913,  the  defendant  Goff  be- 
ing desirous  of  appealing  to  the  Supreme  Court  from 
the  judgment  of  conviction  against  him,  the  plaintiff 
agreed  to  advance  to  the  defendants,  Goff  and  Clark, 
the  sum  of  $600,  to  be  applied  by  the  defendant  Goff 
to  the  payment  of  the  expenses  of  said  appeal,  and  to 
further  advance  to  defendants  the  sum  of  $400,  mak- 
ing $1,000  in  all  which  the  defendants  were  to  repay, 
share  and  share  alike,  and  it  was  further  mutually 
agreed  in  the  event  that  the  judgment  of  the  Circuit 
Court  should  be  affirmed  that  the  said  sum  of  $600 
was  not  to  be  repaid  to  plaintiff;  that  in  August,  1912, 
plaintiff  delivered  to  defendant  Jim  Clark  $100,  with 
instructions  to  deliver  said  sum  to  J.  B.  Gingles  and 
Monard  Fix,  the  codefendants  with  plaintiff  and  de- 
fendants in  the  criminal  action,  and  that  defendant 
delivered  the  $100  as  directed;  that  on  May  16,  1914, 
the  defendants  and  plaintiff  entered  into  a  final  con- 
tract whereby  it  was  agreed  that  these  defendants 
would  make,  execute  and  deliver  to  plaintiff  the  prom- 
issory note  sued  upon,  conditioned  by  said  contract 
that  said  promissory  note  would  become  a  binding 
contract  on  the  part  of  defendants  only  in  the  event 
that  the  Supreme  Court  would  reverse  the  judgment 
of  the  Circuit  Court  against  defendant  Goff,  and  it 
was  then  mutually  agreed  that,  if  said  judgment 
should  be  affirmed,  the  said  note  should  become  void 
and  of  no  effect,  and  that  defendants,*  in  pursuance  of 
said  agreement,  executed  the  note  in  suit,  and  that 
the  $700  mentioned  therein  is  the  same  $600  advanced 
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to  defendants  by  plaintiff,  together  with  the  $100  de- 
livered by  plaintiff  to  Clark ;  that  on  June  9, 1914,  the 
Supreme  Court  affirmed  the  judgment  against  defend- 
ant Goff;  that  in  accordance  with  the  agreement  be- 
tween plaintiff  and  defendants  the  note  became  null 
and  void  and  of  no  effect,  and  the  consideration 
thereof  failed ;  and  that  at  no  time  since  its  execution 
has  the  same  been  a  binding  contract  upon  the  part 
of  defendants  to  pay  plaintiff  the  sum  of  $700  or  any 
sum. 

The  new  matter  being  denied  by  a  reply,  the  case 
came  on  for  trial.  The  plaintiff  introduced  the  prom- 
issory note  and  rested.  The  defendants  offered  evi- 
dence tending  to  prove  the  new  matter  alleged  in  the 
answer,  but  upon  objection  the  testimony  was  excluded 
by  the  court  upon  the  ground  that  such  matter  did  not 
constitute  a  defense.  There  was  a  verdict  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A,  D.  Leedy. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  J.  Roy  Raley,  Mr.  Errett  Hicks  and  Mr.  Otis  Pat- 
terson,  with  an  oral  argument  by  Mr.  Raley. 

Mr.  Justice  MoBride  delivered  the  opinion  of  the 
court. 

1.  While  the  amount  involved  here  is  compara- 
tively small,  the  question  presented  is  interesting  by 
reason  of  apparent  variance  in  the  decisions  of  many 
of  the  courts,  although  these  seeming  contradictions 
disappear  upon  a  close  analysis  of  the  decided  cases. 
It  is  an  elementary  general  rule  that  parol  evidence 
cannot  be  introduced  to  contradict  or  vary  the  terms 
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of  a  written  instrument,  and  this  rule  applies  as  well 
to  promissory  notes  as  to  other  written  contracts: 
Bumes  v.  Scott,  117  U.  S.  582  (29  L.  Ed.  991,  6  Sup. 
Ct.  Eep.  865) ;  Kelsey  v.  Chamberlain,  47  Mich.  241 
(10  N.  W.  355);  Whitwell  v.  Winslow,  134  Mass.  343; 
Cooper  V.  German  Nat.  Bank  of  Denver,  9  Colo.  App. 
169  (47  Pac.  1041) ;  Davis  v.  Stout,  126  Ind.  12  (25 
N.  E.  862,  22  Am.  St.  Eep.  565) ;  Prescott  v.  Hixon,  22 
Ind.  App.  139  (53  N.  E.  391,  72  Am.  St.  Eep  291) ; 
Craves  v.  Clark,  6  Blackf.  (Ind.)  183;  Oetto  v.  Bvnk- 
ert,  55  Kan.  617  (40  Pac.  925) ;  San  Jose  Savings  Bank 
V.  Stone,  59  Cal.  183.  See  note  to  Section  81a,  Daniel, 
Neg.  Instruments.  This  rule  has  been  applied  in  cases 
very  similar  to  the  one  at  bar.  Thus  in  Foster  v. 
Jolly,  1  Cromp.  M.  &  B.  703,  which  was  a  suit  to  re- 
cover against  the  maker  of  a  promissory  note  payable 
14  days  after  date,  the  defense  was  that  the  defend- 
ant's brother-in-law  contracted  the  debt  for  which  the 
note  was  given  as  agent  for  a  certain  co-operative 
sodety,  and  was  sued  for  the  amount.  The  brother- 
in-law  gave  the  names  of  certain  members  of  the  soci- 
ety who  were  sued  for  the  debt  and  a  judgment 
obtained.  The  brother-in-law  also  confessed  judg- 
ment, and  was  put  in  jail  upon  a  ca.  sa.,  and  gave  the 
note  in  question  upon  an  alleged  promise  that  its  pay- 
ment should  not  be  enforced  in  case  the  plaintiff  should 
recover  a  verdict  against  the  other  members  of  the 
society.  This  was  held  not  a  good  defense;  Lord 
Abinger,  C.  B.,  saying: 

**I  am  of  opinion  that  the  evidence  tendered  by  the 
defendant  went  to  vary  the  contract  appearing  on  the 
face  of  the  note.  It  is  not  a  question  of  consideration 
or  collateral  security.  The  consideration  of  the  in- 
strument was  not  impeached,  nor  was  it  given  as  a  col- 
lateral security,  but  the  defense  attempted  to  be  estab- 
lished was  in  direct  contradiction  of  the  terms  of  the 


318  CoLViN  V.  QoPF.  [82  Or. 

note.  The  maker  of  a  note  payable  on  a  day  certain 
cannot  be  allowed  to  say,  *I  only  meant  to  pay  yon 
npon  a  contingency';  that  is  at  variance  with  his  own 
written  contract.  The  case  must  be  governed  by  that 
of  Rawson  v.  Walker/' 

In  Central  Savings  Bank  v.  O'Connor,  132  Mich- 
578  (94  N.  W.  11, 102  Am.  St.  Eep.  433),  which  was  an 
action  npon  promissory  notes,  the  defendant  pleaded 
a  collateral  agreement  very  similar  to  the  defense 
here: 

**That  the  notes  were  given  for  the  amount  of  a 
chattel  mortgage  which  plaintiff  held  upon  the  prop- 
erty of  the  J.  E.  Pearson  Company,  which  property 
defendant  O'Connor  had  purchased;  that  the  title  to 
said  notes  never  passed  to  said  plaintiff;  that  the 
notes  were  delivered  to  plaintiff  upon  the  clear  and 
distinct  understanding  and  condition  agreed  to  by 
plaintiff  that  in  case  the  said  J.  R.  Pearson  Company 
should  thereafter  be  forced  into  bankruptcy  by  any 
of  its  creditors,  upon  proceedings  instituted  by  them 
for  that  purpose,  and  adjudicated  a  bankrupt,  said 
notes  would  thereupon,  in  the  event  of  the  happening 
of  such  contingency,  become  and  be  null  and  of  no 
effect,  and  were  not  to  be  paid,  and  that  it  was  upon 
said  condition  said  notes  were  delivered  to  said 
plaintiff. ' ' 

The  court  said: 

**The  meritorious  question  is  whether  the  defense 
set  out  in  this  notice  is  one  which  can  be  established 
by  parol  testimony.  It  is  doubtless  true,  as  contended 
by  the  appellants '  counsel,  that  it  may  be  shown  that 
a  promissory  note,  unconditional  in  terms,  was  condi- 
tionally delivered ;  that  is  to  say,  that  it  was  placed  in 
the  hands  of  the  payee,  but  with  the  distinct  under- 
standing that  it  was  not  to  be  operative  or  to  become 
a  binding  obligation  until  the  happening  of  some 
event :  Brotun  v.  St.  Charles,  66  Mich.  71  (32  N.  W. 
926) ;  Burke  v.  Dulaney,  153  U.  S.  228  (38  L.  Ed.  698, 
14  Sup.  Ct.  Bep.  816).    On  the  other  hand,  the  rule  i» 


Dec.  1916.]  CoLviN  v.  Qobv.  319 

firmly  established  that,  where  a  promissory  note  for  a 
certain  amount,  payable  at  a  certain  time,  is  delivered 
into  the  hands  of  the  payee,  to  take  effect  presently 
as  the  obligation  of  the  defendant,  parol  evidence  to 
introduce  conditions  or  modifications  of  the  terms  is 
not  admissible.  The  case  of  Hyde  v.  Tenwinkel,  26 
Mich.  93,  illustrates  this  rule.  It  was  there  held  that 
an  attempt  to  show  a  verbal  contemporaneous  agree- 
ment to  reduce  a  note  from  an  absolute  and  specific 
promise  to  a  defeasible  engagement  was  inadmissible. 
The  same  rule  has  been  followed:  one  of  the  recent 
cases  being  Phelps  v.  Abbott,  114  Mich.  88  (72  N.  W. 
3) ;  Bums  dk  Smith  Lumber  Co.  v.  Doyle,  71  Conn.  742 
(43  Atl.  483,  71  Am.  St.  Eep.  235).  We  think  it  clear 
that  the  present  case  falls  within  that  line  of  cases 
which  precludes  parol  evidence  offered  to  vary  the 
terms  of  a  written  instrument.  If  we  adopt  the  testi- 
mony of  the  defendant  as  correctly  stating  the  transac- 
tion, and  more  certainly  if  we  adopt  the  terms  of  the 
notice  of  defense  by  which  the  defendant  was  bounds 
these  notes  were  delivered  to  take  effect  presently,  but 
upon  the  alleged  parol  agreement  that  they  were  to 
become  void  in  the  event  that  a  certain  contingency 
should  happen.  This  is  no  more  than  averring  that 
plaintiff  entered  into  a  contemporaneous  parol  agree- 
ment that,  while  the  defendant's  obligation  bound  him 
to  pay  absolutely  the  sums  of  money  at  specified  times, 
yet  in  a  certain  contingency  this  sum  should  not  be 
payable  at  all,  and  the  notes  be  redelivered.  It  is  sug- 
gested also  that  there  was  a  total  failure  of  considera- 
tion. This  cannot  be  held,  for  the  reason  that  there 
was  transferred  to  the  defendant,  in  consideration  for 
the  notes,  the  chattel  mortgage  and  promissory  note 
of  the  J.  R.  Pearson  Company,  which  note  had  in- 
dorsers  against  whom  it  would  be  enforceable.  There 
was  no  absolute  and  total  failure  of  consideration,  and 
no  defense  of  partial  consideration  was  noticed  under 
the  general  issue." 

Other  cases  tending  more  or  less  to  support  the  doc- 
trine announced  in  the  case  last  cited  are  Stoddard  v» 
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Nelson,  17  Or.  417  (21  Pac,  456) ;  WUson  v.  WUson,  26 
Or.  251  (38  Pac.  185) ;  Murrwy  v.  Kimball  Co.,  10  Ind. 
App.  184  (37  N.  E.  734) ;  Gamer  v.  Fite,  93  Ala.  405 
(9  South.  367) ;  Hubble  v.  Murphy,  1  Duv.  (Ky.)  278; 
Clamn  v.  Esterly  Harvesting  Machine  Co.,  118  Ind. 
372  (21  N.  E.  35,  3  L.  R.  A.  863).  The  case  of  WUson 
V.  Wilson,  26  Or.  251  (38  Pac.  185),  has  some  features 
in  common  with  the  case  at  bar.  The  defense  was 
that  the  promissory  note  in  question  was,  in  fact,  in- 
tended as  a  mere  memorandum,  and  was  not  to  be  paid 
until  the  amount  thereof  was  realized  from  the  pro- 
ceeds of  a  mine  which  had  been  transferred  to  the  de- 
fendant. This  court  held  adversely  to  defendant's 
contention.  Cases  which,  when  casually  examined, 
seem  to  hold  an  opposite  view,  are  numerous,  but,  as 
we  have  before  observed  and  shall  presently  show,  the 
contradiction  is  more  apparent  than  real,  and  most  of 
the  cases  can  be  harmonized  and  shown  to  be  subject 
to  a  general  rule  consistent  with  the  safety  of  com- 
mercial paper  and  with  the  general  rules  of  law  re- 
specting the  admission  of  parol  evidence  to  contradict 
or  vary  the  contents  of  written  instruments.  The  case 
of  Ware  v.  Allen,  128  U.  S.  590  (32  L.  Ed.  563,  9  Sup. 
Ot.  Rep.  174),  may  justly  be  termed  a  leading  case  on 
this  subject.  In  that  case,  which  was  a  suit  in  equity 
to  enforce  the  payment  of  two  promissory  notes  for 
^5,000  each,  made  in  favor  of  plaintiff  by  the  firm  of 
Allen,  West  &  Bush,  the  facts  were  that  one  T.  P. 
Ware,  a  brother  of  plaintiff,  was  indebted  to  the  de- 
fendants for  merchandise  in  the  sum  of  $18,000.  His 
business  was  conducted  by  the  plaintiff,  and  was  so 
embarrassed  that  the  debts  could  not  be  paid.  Plain- 
tiff a  year  or  two  before  had  conducted  a  business  in 
his  own  name  at  the  same  place,  and,  being  likely  to 
fail,  had  sold  out  his  business  to  his  brother,  but,  os- 
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tensibly  as  the  agent  of  the  latter^  continued  to  manage 
and  control  it.  In  this  condition  of  affairs  plaintiff 
visited  Allen,  West  &  Bush  and  represented  that  his 
brother  was  unable  to  pay  his  debts ;  that  his  creditors 
were  becoming  impatient ;  that  he  himself  held  two  notes 
for  $5,000  each  against  his  brother ;  that  he  desired  the 
defendants  to  institute  proceedings  by  attachment  to 
collect  their  claim  and  his  own,  and  for  that  purpose 
proposed  that  he  should  transfer  his  notes  against  his 
brother  to  them,  taking  their  note  for  $10,000,  and 
that,  if  they  would  consent  to  this  arrangement,  he 
would  show  them  suflBcient  reason  for  seizing  the  prop- 
erty by  attachment.  The  defendants  expressed  their 
doubt  as  to  the  legality  of  such  a  course,  and  said  that 
they  would  like  to  consult  their  counsel  before  making 
the  arrangement,  but  plaintiff  seemed  impatient  of 
this  delay,  and  insisted  that  in  the  meantime  some- 
body else  might  attach  the  property  and  defeat  both 
their  claims;  and  finally,  reluctantly  yielding  to  his 
importunities,  the  defendants  took  his  notes  and  gave 
their  own  as  requested.  Before  the  note  was  signed 
it  was  distinctly  agreed  that  it  was  to  be  of  no  effect 
until  defendants  should  have  had  an  opportunity  to 
consult  their  counsel,  and  he  should  assure  them  that 
the  proceeding  was  lawful,  and  the  attachment  for  the 
full  amount  of  both  claims  could  be  enforced.  The 
defendants'  counsel,  upon  being  consulted,  emphatic- 
ally disapproved  of  it,  and  advised  the  defendants  to 
have  nothing  to  do  with  it  or  with  the  notes  of  W.  P. 
Ware  against  his  brother.  The  defendants  then  sued 
and  attached  for  their  own  debt  and  collected  it.  Sub- 
sequently W.  P.  Ware  brought  a  suit  in  equity,  as  re- 
quired by  the  law  of  Mississippi  where  an  attachment 
is  sought,  and  the  defense  above  stated  was  upheld. 
Mr.  Justice  Millbb,  after  reflecting  severely  upon  the 

8a  Dr.- 
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conduct  and  motives  of  plaintiff  in  procuring  the 
agreement  and  intimating  that  the  whole  proceeding 
was  probably  a  fraud,  said : 

''We  did  not  think  it  necessary  to  inquire  further 
into  the  e'vidence  brought  to  sustain  this  defense ;  for 
we  are  quite  clear  that  the  testimony  does  establish 
the  agreement  alleged  by  the  defendants  to  have  been 
made  at  the  various  interviews  between  the  persons 
composing  the  firm  of  Allen,  West  &  Bush,  or  some  of 
them,  and  the  plaintiff,  at  and  before  the  time  when 
they  delivered  to  him  the  instrument  sued  on  and  re- 
ceived from  him  the  two  notes  made  by  his  brother, 
T.  P.  Ware ;  that  the  firm  were  to  have  an  opportunity 
to  consult  counsel,  upon  whom  they  relied,  as  to  the 
validity  of  the  transaction;  and  that,  if  such  advice 
was  adverse,  then  the  instrument  given  by  them  was 
to  be  of  no  effect  It  also  sufficiently  appears  that 
they  were  advised,  without  hesitation,  by  the  counsel 
to  whom  they  had  reference  in  those  conversations 
about  the  agreement,  that  the  transaction  was  not  one 
that  would  stand  the  test  of  a  legal  investigation. 
This  is  to  be  considered  in  connection  with  the  fact 
that  the  firm  only  brought  suit  for  their  own  claim, 
and  have  since  returned,  or  offered  to  return,  the  notes 
of  W.  P.  Ware,  which  were  given  him  by  his  brother 
and  delivered  to  them  when  the  paper  was  executed. 
We  are  of  opinion  that  this  evidence  shows  that  the 
contract  upon  which  this  suit  is  brought  never  went 
into  effect;  that  the  condition  upon  which  it  was  to 
become  operative  never  occurred,  and  that  it  is  not  a 
question  of  contradicting  or  varying  a  written  instru- 
ment by  parol  testimony,  but  that  it  is  one  of  that  class 
of  cases,  well  recognized  in  the  law,  by  which  an  in- 
strument, whether  delivered  to  a  third  person  as  an 
escrow  or  to  the  obligee  in  it,  is  made  to  depend,  as  to 
its  going  into  operation,  upon  events  to  occur  or  to  be 
ascertained  thereafter.** 

In  the  case  of  Pym  v.  Campbell,  6  El.  &  Bl.  370, 
dted  by  Mr.  Justice  Milleb.  it  appeared  that  the  de- 
fendants agreed  in  writing  to  purchase  an  interest  in 
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an  invention ;  the  agreement  being  absolute  on  its  face. 
In  an  action  for  breach  the  defendants  showed  that, 
when  the  negotiations  had  progressed  so  far  that  the 
price  had  been  agreed  npon  in  case  defendants  con- 
cluded to  buy,  a  meeting  was  arranged  at  which  the 
plaintiff  was  to  explain  his  invention  to  two  engineers 
appointed  by  defendants,  when,  if  they  approved,  the 
machine  should  be  bought.  At  the  time  appointed  the 
defendant  and  the  engineers  attended,  but  the  plain- 
tiff did  not  appear.  The  plaintiff  finally  arrived  after 
one  of  the  engineers  had  gone.  The  engineer  present 
approved,  and  it  was  proposed  that,  as  the  parties 
were  all  present,  and  it  might  be  troublesome  to  meet 
again,  a  paper  should  then  be  drawn  up  and  signed 
which,  if  the  absent  engineer  approved,  should  be  the 
agreement,  but  that,  if  he  disapproved,  the  paper 
should  not  be  an  agreement  This  was  done,  and  the 
absent  engineer  upon  subsequent  inspection  disap- 
proved of  the  machine.  The  court  held  the  defense 
good,  Mr.  Justice  Eklb  saying : 

^^I  think  that  this  rule  ought  to  be  discharged.  The 
point  made  is  that  this  is  a  written  agreement,  abso- 
lute on  the  face  of  it,  and  that  evidence  was  admitted 
to  show  it  was  conditional ;  and  if  that  had  been  so  it 
would  have  been  wrong.  But  I  am  of  opinion  that  the 
evidence  showed  that  in  fact  there  was  never  any 
agreement  at  all.  The  production  of  a  paper  purport- 
ing to  be  an  agreement  by  a  party,  with  his  signature 
attached,  affords  a  strong^  presumption  that  it  is  his 
written  agreement;  and,  if  in  fact  he  did  sign  the 
paper  animo  contrahendi,  the  terms  contained  in  it  are 
conclusive,  and  cannot  be  varied  by  parol  evidence; 
but  in  the  present  case  the  defense  begins  one  step 
earlier;  the  parties  met  and  expressly  stated  to  each 
other  tiiat,  tiiough  for  convenience  they  would  then 
sign  the  memorandum  of  the  terms,  yet  they  were  not 
to  sign  it  as  an  agreement  until  Abemethie  was  con- 
sulted.   I  grant  the  risk  that  such  a  defense  may  be 
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set  up  without  ground^  and  I  agree  that  a  jury  should 
therefore  always  look  on  such  a  defense  with  suspi- 
cion; but  J  if  it  be  proved  that  in  fact  the  paper  was 
signed  with  the  express  intention  that  it  should  not 
be  an  agreement,  the  other  party  cannot  fix  it  as  an 
agreement  upon  those  so  signing.  The  distinction  in 
point  of  law  is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but  evidence 
to  show  that  there  is  not  an  agreement  at  all  is  admis- 
sible.^' 

In  La  Orande  National  Bank  v.  Blum,  26  Or.  49  (37 
Pac.  48),  the  defense  pleaded  was  that  at  the  time  of 
the  execution  of  the  note  in  suit  the  plaintiff  entered 
into  an  agreement  with  defendants  whereby  defend- 
ants were  to  collect  for  plaintiff  two  promissory  notes 
held  by  plaintiff  against  one  0.  N.  Bamsay,  which  it 
delivered  to  defendant  under  an  agreement  that  he 
would  pay  over  the  proceeds  if  collected,  or,  if  unable 
to  do  so,  would  return  the  notes,  and  that  the  note  in 
suit  was  given  to  secure  the  compliance  with  said  con- 
tract, and  that  defendant  had  performed  his  part  of 
the  agreement.  This  was  held  a  good  defense,  Mr. 
Justice  Bban  saying: 

**If  the  note  was  given  to  secure  the  performance 
of  Blum 's  contract  to  collect  and  pay  over  to  plaintiff 
the  proceeds  of  the  Bamsay  notes,  or  to  return  them 
if  not  collected,  and  Blum  has  performed  his  agree- 
ment, such  peif ormance  would  manifestly  operate  as 
a  failure  of  consideration.'* 

Another  case  cited  by  counsel  for  defendant  is 
McKnight  v.  Parsons,  136  Iowa,  390  (113  N.  W.  858, 
125  Am.  St.  Bep.  265,  15  Ann.  Gas.  665,  22  L.  B.  A. 
(N.  S.)  718).  In  this  case  the  note  was  given  as  the 
purchase  price  of  a  cow  which  was  warranted  to  be  a 
good  breeder,  and  there  was  an  agreement  that  the 
note  should  not  be  negotiable  until  the  cow  should  have 
been  bred  and  have  a  calf.    The  payee  negotiated  the 
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note  before  due,  and  it  subsequently  turned  out  that 
the  cow  was  barren.  As  between  tiie  payee  and  the 
purchaser  there  was  an  evident  failure  of  considera- 
tion,  and  the  dispute  arose  collaterally  as  to  whether 
the  assignee  of  the  note  was  an  innocent  purchaser. 
It  was  contended  that  the  agreement  of  the  payee  of 
the  note  not  to  negotiate  it  until  the  time  agreed  upon 
and  the  failure  of  the  payee  to  deliver  the  cow  with  calf 
according  to  the  contract  constituted  such  a  fraud 
upon  the  purchaser  as  placed  upon  the  assignee  of 
the  note  the  burden  of  pleading  and  proving  that  he 
purchased  the  note  in  good  faith  and  without  notice, 
and  this  contention  was  held  good;  the  court  saying 
incidentally  that  it  was  competent  to  show  that  the 
delivery  of  the  note  was  conditioned  and  that  the  con- 
dition had  not  been  complied  with.  Many  other  cases 
along  the  same  line  might  be  cited,  notably  Beach  v. 
Nevins,  162  Fed.  129  (89  0.  0.  A.  129),  re-reported  in 
18  L.  R.  A.  (N.  S.)  288,  which  contains  copious  notes 
citing  many  decisions  sustaining  the  principal  case. 
See,  also.  Excelsior  Sav.  Ftmd  db  Loan  Assn.  v.  Fox, 
253  Pa.  257  (98  Atl.  593),  reported  and  annotated  in 
Cent.  Law  Journal,  Vol.  83,  No.  16,  the  notes  to  which 
cite  many  decisions  sustaining  the  main  case  as  well 
as  those  opposed  or  apparently  in  conflict.  From  all 
these  decisions  we  are  of  the  opinion  that  this  general 
rule  may  be  deduced.  It  may  be  shown  as  between 
the  maker  and  the  payee  that  prior  to  the  delivery  of 
the  note  its  payment  was  made  conditional  whenever 
the  condition  or  contingency  affects  the  consideration ; 
that  is  to  say,  if  the  maker  of  the  note  stipulates  that 
it  shall  take  efifect  only  upon  the  happening  of  an 
event,  and  the  failure  of  such  contingency  affects  the 
consideration  to  the  extent  that  he  does  not  get  the 
value  or  thing  that  he  has  bargained  for,  it  is  a  good 
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defensey  because  there  is  a  failure  of  consideration^ 
or,  if  the  note  is  given  upon  a  stipulation  that  it  shall 
not  be  effective  unless  a  particular  event  shall  happen^ 
and  by  reason  of  a  failure  of  the  event  to  happen  the 
maker  does  not  reap  the  benefit  contemplated  by  rea- 
son of  its  occurrence,  there  is  a  failure  of  considera- 
tion and  the  stipulation  is  good.  Take  the  case  of 
Ware  v.  Allen,  128  U.  S.  590  (32  L.  Ed.  563,  9  Sup.  Ct 
Bep.  174),  one  of  the  inducements  to  sign  the  note  was 
to  facilitate  the  collection  of  a  debt.  The  note  would 
not  have  been  signed  unless  the  proposed  contract 
would  effectuate  that  purpose.  It  was  agreed  that 
the  contract  would  not  be  complete  unti>  the  makers 
of  the  note  ascertained  from  counsel  whether  the  pro- 
posed arrangement  would  effectuate  that  purpose. 
The  note  was  not  the  complete  contract,  but  only  one 
part  of  the  contract.  The  contract  was  not  to  be  com- 
plete until  counsel  approved  it.  He  did  not  approve 
it,  and  therefore  it  was  incomplete,  and  the  makers  of 
the  note  had  nothing  of  value  for  the  note  which  they 
had  given.  In  its  final  analysis,  leaving  out  of  consid- 
eration the  fraudulent  practices  of  Ware  and  the  evi- 
dent fact  that  the  notes  of  his  brother  which  he  left 
in  the  possession  of  the  defendants  were  collusive  and 
worthless  to  them,  there  was  a  failure  of  considera- 
tion. In  the  case  of  La  Grande  Nat.  Bank  v.  Blum,  26 
Or.  49  (37  Pac.  48),  the  consideration  of  the  note  was 
a  contract  to  collect  and  pay  over  certain  moneys  to 
the  plaintiff.  If  the  moneys  were  collected  and  paid 
over,  there  was  nothing  due  the  plaintiff  and  the  con- 
sideration failed ;  and  it  was  so  held.  So  also  in  the 
case  of  Pym  v.  Campbell,  6  El.  &  Bl.  370,  the  contract 
was  incomplete.  A  part  of  the  contract  was  that  be- 
fore it  became  a  complete  contract,  the  makers  of  the 
note  should  have  the  benefit  of  certain  expert  advice 


Dec  1916.]  CoLviN  v.  Qofp.  327 

which  was  in  itself  a  thing  of  value,  and  that  the  con- 
tract should  not  be  complete  until  he  should  obtain 
such  favorable  advice.  The  favorable  advice  was  not 
given,  the  contract  was  not  completed,  the  defendants 
purchased  no  machine,  and  the  plaintifif  held  a  note 
utterly  without  consideration.  If  the  defendants  had 
advanced  money  under  such  circumstances,  they  could 
have  recovered  it  back,  and  by  the  same  token  they 
would  not  be  required  to  pay  a  note  which  was  given 
in  lieu  of  an  advancement  of  money.  It  seems  plain 
to  us  that,  unless  the  happening  of  the  alleged  con- 
tingency or  its  failure  to  happen  is  so  intimately  re- 
lated to  the  transaction  as  to  amount  to  a  failure  of 
consideration,  it  cannot  be  pleaded  as  a  defense.  Such 
is  the  opinion  of  Mr.  Daniel.    He  says: 

^'It  has  been  held  in  a  number  of  cases  that  a  note 
may  be  delivered  to  the  payee  to  take  eflfect  only  upon 
a  condition  precedent,  and  that  default  in  the  fulfill- 
ment of  such  conditions  may  be  shown  by  parol  evi- 
dence, and  will  defeat  recovery  as  between  immediate 
parties.  But  unless  the  nonfulfillment  of  the  condi- 
tion goes  to  the  failure  of  consideration,  this  would 
seem  to  trench  upon  fixed  principles  of  law.  Evidence 
of  want  of  consideration  is  admissible  between  origi- 
nal parties.  *  Every  bill  or  note  imports  two  things: 
Value  received,  and  an  agreement  to  pay  the  amount 
on  certain  specified  terms.  Evidence  is  admissible  to 
deny  the  receipt  of  value,  but  not  to  vary  the  engage- 
ment. ^  The  cases  amply  sustain  the  foregoing  views, 
which  seem  to  us  altogether  correct.  It  has  been  held 
that  it  is  competent  to  show  by  parol  that  at  the  time 
a  note  was  made  it  was  agreed  that  it  should  be  held 
for  nothing  on  the  happening  of  a  certain  event.  But 
unless  such  event  operated  a  failure  of  consideration, 
we  cannot  perceive  upon  what  principle  such  a  view 
could  be  taken.  The  consideration  of  contracts  in 
writing  is  in  general  open  to  inquiry,  and  it  is  not  an 
infringement  of  the  rule  excluding  parol  evidence  to 
add  to,  vary  or  contradict  writings,  to  receive  parol 


328  CoLvm  v.  Gow.  [82  Or. 

evidence  of  the  actual  consideration  for  the  purpose 
of  determining  its  validity,  or  its  failure,  or  that  from 
any  cause  it  is  sufficient  or  insufficient  to  support  the 
contract^':  Daniel,  Neg.  Instruments,  §  81a. 

In  this  view  of  the  law  let  us  consider  the  defense 
pleaded  in  the  answer  here. 

2.  .It  is  admitted  that  the  defendants  received  from 
plaintiff  $700  in  cash.  It  is  true  that  it  is  alleged  on 
behalf  of  Clark  that  the  plaintiff  '^ delivered"  to  him 
$100  of  the  money,  and  that  he  ** delivered'*  it  to 
Monard  Fix,  but  the  pleading  artfully  evades  any  alle- 
gation that  he  was  acting  as  the  agent  or  bailee  of 
plaintiff,  and  is  entirely  consistent  with  the  fact  that 
he  borrowed  it  on  his  own  account  for  the  purpose  of 
paying  or  'delivering*'  it  to  Monard  Fix.  If  such 
should  be  the  case,  perjury  could  never  be  predicated 
upon  the  falsity  of  this  allegation  in  the  answer.  The 
fact  remains  that  these  defendants  between  them  re- 
ceived $700  of  plaintiff's  money  and  gave  their  note 
for  it;  that  $700  was  the  consideration  for  the  note. 
They  substantially  admit  that  it  was  given  for  a  full 
consideration,  but  say  it  was  to  become  void  upon  a 
contingency.  What  is  the  contingency!  **If  the 
Supreme  Court  of  Oregon  affirms  the  judgment  against 
Goff,  the  note  shall  become  void."  This  is  the 
allegation  in  a  nutshell.  How  does  this  affect  the 
consideration  f  Not  at  all.  It  is  not  alleged  that 
plaintiff  was  in  any  way  personally  or  financially  in- 
terested in  the  result  of  Goff's  appeal.  His  ac- 
quittal could  cancel  no  debt  or  lessen  by  a  single 
dollar  his  obligation  to  plaintiff.  It  is  not  alleged  that 
plaintiff  wished  or  urged  or  procured  him  to  ap- 
I>eal.  On  the  contrary,  it  is  alleged  that  **  Lester  Goff 
was  desirous  of  appealing  from  his  conviction," 
and  that  the  plaintiff  agreed  to  advance  him  the  neces- 
sary money  for  that  purpose.    So  far  as  the  record 
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shows,  the  plaintiff  had  no  more  interest  in  the  result 
of  the  appeal  than  any  bank  would  have.  It  was  not 
a  part  of  the  consideration  of  the  note  which  by  its 
terms  went  into  effect  at  once  and  could  have  been 
negotiated  the  next  day.  There  was  nothing  to  be 
done  to  make  it  a  complete  contract.  For  the  reasons 
given  above  the  alleged  agreement  is  not  even  a  good 
collateral  contract^  as  it  was  entirely  without  consid- 
eratioUy  so  that,  whether  we  view  it  as  an  attempt  to 
plead  a  contract  not  completed  or  a  collateral  contract 
rendering  the  note  void  by  reason  of  a  condition  sub- 
sequenty  the  defense  must  f aiL 
The  judgment  is  affirmed.  Atfibmbd. 


Argoed  Oetober  81,  reversed  November  28,  aiBrmed  on  rehearing 

December  12,  1^16. 

STATE  V.  GOODALL.* 

(160  Pac.  595.) 

Orimlnal  Law— Jnsticea  of  the  Peace— Jnrladlction  of  Subjeet  Hatter 
cannot  be  Waived. 

1.  On  appeal  from  a  conviction  in  a  Justice's  Court,  the  only  juris- 
diction acquired  by  the  Circuit  Court  is  simply  that  of  an  appellate 
tribunal,  and  once  a  question  of  jurisdiction  presents  itself  in  any 
stage  of  a  proceeding,  and  it  is  discovered  that  the  court  has  no  juris- 
diction of  the  subject  matter,  it  is  the  duty  of  the  court  to  refuse  to 
proceed  further,  for  jurisdiction  over  the  subject  matter  cannot  be 
waived. 

[As  to  power  of  Superior  Court  with  respect  to  justice's  judg- 
ment where  transcript  has  been  filed  in  that  court,  see  note  hi 
Ann.  Cas.  1914A,  416.] 

Ozlminal  Law— Indictment  and  Information — SnlBciency  of  Statement 
— Statutes. 

2.  Where  the  facts  stated  in  the  complaint  show  that  the  defendant 
has  done  something  that  the  law  prohibits,  such  pleading  is  sufficient 

*An  indictment  not  charging  the  means  of  "torture,"  when  directly 
raised,  has  been  held  insufficient  in  State  v.  Wathins,  101  N.  C.  702 
(8  a  B.  846),  and  sufficient  in  State  v.  Falkenham,  78  Md.  463  (21  AtL 

870).  BSPOBTIB. 
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under  the  statute,  and  any  objection  to  the  infonnation  is  waived  bj 
f^ure  to  specifically  demur,  on  the  ground  that  it  does  not  set  out  the 
offense  with  the  particularity  reauired  by  Title  XvuJ,  Chapter  7,  of 
G|y.  Code,  except  as  to  the  Jurisdiction  of  the  court  or  that  the  eom- 
I^aint  does  not  state  facts  sui&cient  to  constitute  a  crime. 

PlMuUng— 4S4;>6cial  Demuim^-Statutea. 

8.  &^>ecial  demurrers  are  now  abolished;  therefore  the  statute  con- 
templates but  one  demurrer  to  a  pleading,  and  any  objections  not  set 
forth  therein  are  waired,  unless  they  go  to  the  jurisdiction  of  the 
court  or  to  the  point  that  the  facts  stated  do  not  constitute  a  erime: 
Sectioiis  1491, 1499,  L.  O.  L. 

From  Union :  John  W.  Knowubs,  Judge. 

In  Banc.    Statement  by  Mb.  Justicb  Binsoit. 

Upon  a  trial  before  a  justice  of  tbe  peace,  the  de- 
fendant, Scott  Goodall,  was  convicted  of  the  crime  de- 
fined by  Section  2103,  L.  0.  L.,  from  which  judgment 
he  took  an  appeal  to  the  Circuit  Court,  where,  upon  a 
trial  being  had,  he  was  again  convicted  and  sentenced, 
and  now  prosecutes  his  appeal  to  this  court 

BeVBBSBD.      ApFIBMBD  on  BsHBABINa. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver  and  Mr.  Joel  H.  Richardson,  with 
an  oral  argument  by  Mr.  Oliver. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  Colon  R.  Eberhard,  District  Attorney,  and  Mr. 
Oeo.  M.  Brown,  Attorney  General. 

Mb.  Justiob  Bbnsok  delivered  the  opinion  of  the 
court. 

1.  The  jurisdiction  of  a  justice  of  the  peace  to  try 
criminal  cases  is  limited  by  Sections  2411  and  2412, 
L.  O.  L.,  to  the  crimes  enumerated  in  the  former  and 
the  maximum  penalties  named  in  the  latter.  Cruelty 
to  animals  is  not  included  in  the  sections  mentioned  in 
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Section  2411,  and  the  maximmn  penalties  named  in 
Section  2103  exceed  the  limit  prescribed  in  Section 
2412.  The  power  of  the  justice  in  this  case  was  con- 
fined to  conducting  a  preliminary  examination  with  a 
view  to  a  subsequent  investigation  of  the  charge  by 
a  grand  jury.  The  only  jurisdiction  acquired  by  the 
Circuit  Court  was  simply  that  of  an  appellate  tribunal. 
In  Evans  v.  Christian,  4  Or.  375,  this  court  says : 

**If  the  court  below  had  no  jurisdiction  to  proceed, 
this  court,  which  possesses  only  appellate  jurisdiction, 
could  acquire  none  by  the  appeal.  And  when  a  ques- 
tion of  jurisdiction  presents  itself  in  any  stage  of  a 
proceeding,  and  it  is  discovered  that  the  court  has  no 
jurisdiction,  either  over  the  parties  or  the  subject  mat- 
ter of  the  cause,  it  is  the  duly  of  the  court  on  its  own 
motion  to  refuse  to  proceed  further.  Any  attempt  to 
exercise  judicial  functions  otherwise  than  as  author- 
ized by  law  would  be  a  nullity  and  an  idle  waste  of 
time.'* 

Nor  can  the  lack  of  jurisdiction  of  the  subject  mat- 
ter be  waived :  12  Cyc.  228.  It  follows  that  the  judg- 
ment of  the  lower  court  must  be  reversed  and  the  cause 
dismissed,  and  it  is  so  ordered. 

Bbvbbsbd.    Apfibmbd  ok  Bbhbabinq. 


AiBnned  on  rehearing  December  12,  WlfL 

On  Pbtttion  fob  Bbhbabino. 

(160  Plus.  696.) 

Mr.  Colon  R.  Eberhard,  District  Attorney,  and  Mr. 
Oeorge  M.  Brown,  Attorney  General,  for  the  petition. 

Mr.  Turner  Oliver  and  Mr.  Joel  H.  Richardson, 
contra. 
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In  Banc  Mb.  Justiob  Bsksok  delivered  the  opin- 
ion of  the  oouri 

2.  In  the  former  opinion  herein  we  dismissed  the 
action  upon  the  theory  that  the  justice  of  the  peace, 
before  whom  the  trial  was  originally  had,  was  with- 
out other  jurisdiction  in  the  premises  than  that  of  a 
<)ommitting  magistrate,  and  we  did  not  then  consider 
any  other  of  the  questions  raised  upon  the  appeal. 
Since  then  our  attention  has  been  called  to  the  fact 
that  Section  2103,  L.  0.  L.,  upon  which  the  complaint 
is  based,  is  composed  of  Sections  1  and  2  of  an  act 
passed  by  the  legislature  in  1885,  and  that  Section  8 
of  that  act  survives  as  Section  5642,  L.  0.  L.,  and  reads 
thus: 

**  Justices  of  the  peace  and  police  judges  shall  have 
concurrent  jurisdiction  over  all  offenses  committed 
under  this  act.'* 

Our  former  opinion,  therefore,  was  clearly  errone- 
ous, and  we  shall  now  consider  the  assignments  of 
error  upon  which  the  appeal  is  based.  The  charging 
part  of  the  complaint  under  which  the  defendant  was 
tried  and  convicted  reads  as  follows : 

**The  said  Scott  Goodall,  on  the  twenty-first  day  of 
September,  1915,  in  Union  County,  State  of  Oregon, 
did  then  and  there  cruelly  torment  and  torture  a  cow 
then  and  there  being  in  said  county  and  state  contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  State 
of  Oregon.** 

To  this  complaint  the  defendant  interposed  a  de- 
murrer in  the  following  language: 

**  Comes  now  the  defendant  in  the  above-entitled 
case  and  demurs  to  the  information  filed  herein  for 
the  reason  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  crime.** 
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The  demurrer  was  overruled  and  a  trial  was  had 
resulting  in  the  conviction  of  the  defendant.  He  then 
appealed  to  the  Circuit  Court,  where  the  same  was 
again  argued,  submitted  and  overruled,  whereupon 
the  defendant  without  leave  of  court  filed  another 
demurrer  based  upon  the  ground  that  the  complaint 
does  not  substantially  conform  to  the  requirements  of 
Chapter  VII  of  Title  XVm  of  the  Code  of  Procedure 
in  criminal  actions,  which,  upon  motion  of  the  district 
attorney,  was  stricken  from  the  files. 

Defendant  first  insists  that  it  was  error  to  overrule 
the  demurrer  filed  in  the  Justice's  Court,  but  this  con- 
tention is  not  tenable.  The  complaint  is  in  the  lan- 
guage of  the  statute,  and,  as  has  been  well  said  by  the 
learned  circuit  judge : 

^'The  facts  stated  in  the  complaint  show  that  the 
defendant  has  done  something  that  the  law  pro- 
hibited.'^ 

His  criticism  of  the  pleadiag  appears  to  be  that  the 
acts  constituting  the  alleged  cruelty  are  not  set  out 
with  such  particularity  as  is  required  by  Chapter  VH 
of  Title  XVin  of  the  Code,  an  objection  which  is 
waived  by  a  failure  to  demur  specifically  upon  that 
ground.    As  is  said  in  State  v.  Bruce,  5  Or.  68 : 

**But  having  slept  upon  his  rights  by  failing  to  de- 
mand, by  demurrer,  a  fuller  specification  of  the  facts 
and  circumstances  necessary  to  the  complete  identifi- 
cation of  the  transaction  charged  against  him  as  a 
crime,  he  cannot  be  heard  to  object  to  the  indictment 
after  a  trial  upon  the  merits,  when  it  substantially 
charges  a  crime  in  the  language  of  the  statute.'' 

3.  It  is  next  urged  that  the  court  erred  in  striking 
from  the  files  the  ** special  demurrer."  It  may  be 
remarked  in  passing  that  special  demurrers,  as  known 
to  the  common  law,  are  now  abolished^  but  the  prin- 


334  Pabkbb  v.  Eklbst.  [82  Or. 

dple  survives  that  "the  demurrer  shall  distinctly  spe- 
cify the  grounds  of  objection  to  the  complaint/'  and 
the  statute  contemplates  but  one  demurrer  to  a  plead- 
ingy  and  objections  not  specified  therein  are  waived 
xmless  they  go  to  the  jurisdiction  of  the  court  or  to 
the  point  that  the  facts  stated  do  not  constitute  a 
crime:  Section  1499,  L.  0.  L.  It  follows  that  the  fil- 
ing of  the  demurrer  in  the  Justice 's  Court  waived  the 
objections  sought  to  be  raised  by  the  second  demurrer, 
and  it  was  then  too  late  to  bring  them  into  the  record, 
for  which  reason  the  Circuit  Court  did  not  err  in  strik- 
ing it  from  the  files :  State  v.  Mack,  20  Or.  234  (25  Pac 
639) ;  Byers  v.  Ferguson,  41  Or.  77  (65  Pac.  1067,  68 
Pac.  5). 

It  is  also  contended  that  the  court  erred  in  overrul- 
ing defendant's  objection  to  the  admission  of  evidence, 
for  the  reason  that  the  complaint  is  insufficient. 
There  is  no  bill  of  exceptions  in  the  record,  and  so 
this  question  is  not  properly  before  us,  but  if  it  were, 
what  has  been  said  as  to  the  other  assignments  would 
dispose  of  it  also.  The  judgment  should  be  affirmed, 
and  it  is  so  ordered.  Affzembd  ok  Bbhbabikq. 


Argaed  Oetober  SI,  affirmed  Deeember  19, 191fL 

PAEKEB  V.  KELSEY.* 

(101  Pac.  094.) 

GMIts—BrldMice— Parol  GMft  of  Land. 

1.  Eyidenee  in  a  suit  to  quiet  title  hM  aiiffieieiit  to  aapport  a  find- 
ing that  plaintiff's  father  made  a  parol  gift  of  the  land  in  question  to 
his  daughter  during  his  lifetime. 

[As  to  eonyeyanees  whieh  must  be  regarded  as  gifts,  see  note  im 
06  Am.  8t  Bep.  796.] 

*The  question  as  to  whether  a  parol  gift  is  a  eonTejanee  is  discussed 
in  a  note  in  07  Ik  B.  A.  401. 

On  adverse  poMession  bj  donee  under  parol  gift,  see  note  in  8ft 
Ifc  B.  A.  886.  BwuftTBL 
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Olftfl— Parol  Gift  of  Land— Statntai. 

&  Under  Section  804^  L.  O.  L.,  providing  that  interesta  in  land  can- 
not be  created  or  transferred  except  by  operation  of  law,  or  by  an  in- 
atrument  in  writing,  a  mere  parol  gift  of  realty  will  not  of  itself  pass 
title. 

Adverse  Possession— Bequisltes— Effect. 

3.  Oontinaous  adverse  possesion  of  land  for  ten  years  onder  a 
claim  of  title  is  sufficient  to  pass  to  the  possessor  the  fee-simple  estate. 

Adverse  Possession— BeqnlaiteB— Parol  Gift 

4.  A  parol  gift  of  land  is  sufficient  to  inaugurate  adverse  possession. 

Adverse  Possession— Effect— Extent. 

5.  Where  plaintiffs  claim  by  adverse  possession  inaugurated  by  a 
parol  gift  of  land,  they  may  obtain  title  to  the  portion  actually  inclosed 
only. 

From  Union :  John  W.  Kkowubb,  Judge. 

In  Banc    Statement  by  Mb.  Justicb  Bxtbnbtt. 

This  is  a  suit  by  Violet  Parker  and  Thomas  H. 
Parker,  her  husband,  against  Grace  Kelsey,  widow 
and  executrix  of  the  estate  of  L.  S.  Kelsey,  deceased, 
and  others,  to  quiet  title  to  a  certain  quarter-section 
of  realty  in  Union  County.  The  complaint  alleges 
that  she  is  the  owner  in  fee  simple  of  the  land,  and 
that  since  the  year  1900  she  and  her  husband  have 
been  in  the  continuous,  exclusive,  visible,  open  and 
notorious  adverse  possession  of  the  tract  under  asser- 
tion of  right  claiming  at  all  times  to  own  the  same  as 
against  the  whole  world. 

A  demurrer  to  the  complaint  was  overruled,  and  the 
defendants  who  appeared  filed  an  answer  denying  all 
the  allegations  of  ownership  in  the  plaintiffs.  That 
pleading  also  recites,  in  substance,  that  Grace  Kelsey 
is  the  surviving  widow,  and  that  Violet  Parker  to- 
gether with  certain  defendants  are  daughters  of  L.  S. 
Kelsey,  deceased ;  that  he  made  a  will  devising  all  his 
real  property  to  his  own  children  and  those  of  a  de- 
ceased daughter  subject  to  a  life  annuity  of  $1,500  per 
annum  to  his  widow ;  that  at  the  time  of  his  death  the 
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decedent  was  the  owner  in  fee  of  the  land  in  question ; 
and  that  they  deraign  title  thereto  by  virtue  of  his  wilL 
The  reply  traverses  all  the  new  matter  of  the  an- 
swer. After  hearing  the  testimony  and  argument  of 
counsel,  the  Circuit  Court  entered  a  decree  quieting 
the  title  of  the  plaintiff  Violet  Parker  to  all  the  land 
inclosed  by  her,  being  the  entire  quarter,  except  per- 
haps five  or  six  acres  lying  outside  her  fences.  The 
defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Thomas  H.  Crawford. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

There  is  no  contention  in  the  testimony  but  that  the 
plaintiffs,  Violet  Parker  and  her  husband,  have  been 
in  continuous  possession  of  the  premises  since  about 
February  or  March,  1899 ;  that  they  have  inclosed  the 
same,  farmed  them  either  by  themselves  or  by  tenants 
every  year,  and,  finally,  that  in  1913,  shortly  before 
the  accidental  death  of  her  father,  they  built  a  small 
house  and  shed  thereon.  It  is  agreed,  also  that  the 
plaintiffs  have  paid  the  taxes  on  the  property  every 
year  since  1899.  They  base  the  title  of  Violet  Parker 
on  a  parol  gift  of  the  land  made  to  her  by  her  father 
in  the  early  spring  of  1899,  coupled  with  her  entry 
thereupon  in  pursuance  of  the  gift,  and  continuoua 
adverse  holding  of  the  same  until  the  present  time. 
The  only  writing  involved  is  a  letter  written  by  L.  S- 
Kelsey  to  the  plaintiff  Violet  some  time  in  February 
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or  March,  1899,  and  delivered  to  her  by  her  sister  at 
the  direction  of  the  writer.    It  is  here  set  out: 

*  *  Violet — ^Dear  Daughter : 

**If  Harry  [husband]  wants  to  go  farming,  I  will 
make  you  a  present  of  the  forty  acres  of  land  that  I 
bought  of  Will  Tanner,  and  if  that  is  not  enough,  I 
will  rent  him  some  more  land,  but  I  think  he  had  bet- 
ter run  the  post  oflSce  this  summer — as  you  would 
have  to  build  a  house  on  the  land  and  fiz  it  up. 

**Your  Loving  F.  [Father], 

*'L.  S.  Kblsby/' 

The  plaintiff  Violet  testified : 

**Well,  I  accepted  the  land  in  1899  when  my  father 
gave  it  to  me,  and  in  1900  I  fenced — ^put  a  partition 
fence  between  his  place  and  mine,  his  ^  acres  joining 
and  mine.'' 

'  She  stated  that  she  and  her  husband  farmed  the- 

land,  kept  up  the  ditches  and  fences,  and  in  the  spring 
of  1913  built  a  house  and  shed  upon  it ;  that  she  never 
paid  any  rent  for  it,  but  leased  it  to  others  part  of 
the  time,  and  otherwise  she  and  her  husband  culti- 
vated it  themselves,  using  the  crops  and  the  rents  for 
their  own  purposes ;  and  that  her  father  never  claimed 
the  land  from  her. 

Laura  Ooff ,  her  full  sister,  testified : 

**  Why  my  father  always  said  that  it  was  my  sister 'er 
land ;  that  he  gave  it  to  her,  and  he  would  be  willing  at 
any  time  to  ^ve  a  deed,  if  my  stepmother  would  sign 
it,  but  he  said  she  never  would  talk  about  signing  it. 
He  says,  *  The  land  is  hers,  and  it  is  hers  while  I  live,  ^ 
and  he  says,  *  I  will  fix  it  when  I  die,  that  it  will  be  hers 
afterward.'  'Why,'  he  says,  'she  don't  need  to  worry 
about  a  deed  at  all,  because,'  he  said,  'the  land  will  be 
always  hers.'  " 

Lane  (Joff,  the  husband  of  Laura  Goff,  deposed  that 
he  contemplated  buying  the  tract  and   inquiring   of 

8S  0r.^S2 


338  Pabeeb  v.  Eelbet.  [82  Or. 

Kelsey  asked  if  it  would  be  possible  for  him  (Ooff) 
to  get  the  title  to  the  land  if  he  bought  it,  and  he  goes 
on  to  say  (speaking  of  Kelsey) : 

**And  he  said  that  he  could  not  give  any  better  tide 
than  she  had  [referring  to  Violet] ;  that  his  wife  re- 
fused to  give  a  deed.  And  he  says:  'Well,  it  is  her 
land  and  doesn^t  belong  to  me.'  He  says,  *It  is  her 
land,  and  belongs  to  her  while  I  live,  and  when  I  die  I 
will  fix  it  so  it  will  be  hers  then  [meaning  Violet].' '' 

Ooff  also  narrated  as  a  witness  that  he  contemplated 
running  a  ditch  to  his  own  land  situated  below  the 
premises  in  question,  and  that  Kelsey  told  him  he 
could  survey  a  ditch  through  on  his  land,  but  that  when 
he  made  the  survey  he  found  that  a  ditch  there  would 
not  accomplish  his  purpose.  In  another  interview 
with  Kelsey,  as  the  witness  states : 

**He  says,  'You  had  better  go  and  see  Violet,  and 
see  if  you  can  get  a  right  of  way  through  her,  and  that 
will  put  your  ditch  high  enough,  so  you  can  get  over 
the  hill,  or  the  place  you  want  to  get  over' — a  low 
place  in  the  hill.  And  so  I  did.  I  went  up  and  saw 
Mrs.  Parker,  and  arranged  with  her  for  a  right  of 
way  for  the  ditch,  which  she  gave  me,  and  I  drew  up  a 
contract,  and  paid  her  for  the  right  of  way ;  gave  her 
$50  for  the  right  of  way  for  the  ditch." 

Ed  Games  applied  to  Mr.  Kelsey  to  lease  the  tract 
in  question  and  another  40  immediately  east  of  the 
same.    Speaking  of  Kelsey,  the  witness  says : 

**And  I  went  to  him  and  I  wanted  to  rent  the  land, 
and  he  says :  *I'U  rent  you  my  part  of  it,  and  you  will 
have  to  see  Mr.  Parker.  I  give  that  to  my  daughter. ' 
He  says,  'You  can  rent  it  from  him,  I  thmk.'  And  I 
saw  Mr.  Parker  and  rented  it,  and  also  Mr.  Kelsey 's." 

George  Games  went  to  Kelsey  and  tried  to  buy  four 
acres  in  the  southwest  comer  of  the  disputed  tract 
He  imputes  this  language  to  Kelsey: 
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**  'Well,  I  dont  know,  George.'  •  •  He  studied  a 
little  while,  and  he  says,  'No,  1  can't  sell  it  because 
I  deeded  it  to  Violet  Parker.'  And  he  says,  *Yon  go 
to  her,  and  if  she  wants  to  sell  four  acres,  it  is  all  right 
with  me.'  " 

Grant  Dalton  owned  an  irrigation  ditch  crossing  the 
tract  He  says  that  Mr.  Kelsey  told  him  that  Mrs. 
Parker  was  going  to  shut  the  water  off  if  he  did  not 
put  in  the  boxes  and  fix  the  bridges  up  on  the  land. 
He  said  that  Mrs.  Parker  owned  it,  and  that  she  was 
going  to  shut  the  water  off  if  he  did  not  fix  the  hog 
gaps  and  the  bridge.  H.  A.  Monday  says  he  sought 
to  buy  the  land  of  Kelsey  in  March  or  April,  1913, 
and  that  the  latter  replied  that  he  could  not  sell  it  to 
him ;  that  he  gave  it  to  Violet  when  she  was  married. 
In  1907  or  1908  Sam  Games  applied  to  Mr.  Kelsey  to 
buy  the  land,  but  was  informed  by  him  that  it  be- 
longed to  the  Parkers.  C.  Olsen  testified  that  he  was 
employed  by  the  Parkers  about  1899  or  1890  in  put- 
ting in  crops  on  the  land;  that  during  the  time  he 
was  at  work  Kelsey  came  to  him  and  told  him  that 
he  had  given  that  40-acre  tract  to  his  daughter,  Mrs. 
Parker.  Chris  Peterson  applied  to  Kelsey  for  leave 
to  conduct  an  irrigation  ditch  through  the  premises, 
but  was  referred  by  him  to  Mrs.  Parker.  The  testi- 
mony for  the  defendants,  who  have  appeared  in  the 
case,  comes  entirely  from  the  widow  and  her  children 
by  Kelsey 's  second  marriage  and  the  husband  of  one 
of  her  daughters.  Charles  Hutchinson,  the  son-in-law, 
testified,  in  substance,  that  some  of  the  daughters  by 
the  second  marriage  reported  to  Kelsey  that  Violet 
had  made  a  claim  that  she  could  hold  the  land  by 
virtue  of  a  tax  title,  and  that  after  consulting  an  attor- 
ney her  father  made  the  statement  that  she  could  not 
hold  the  land  by  tax  title  or  any  other  way;  further, 
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that  somewhere  about  1910  Kelsey  said  that  he  him- 
self wonld  put  in  the  claim  for  water  on  the  land  to 
be  adjusted  by  the  water  board ;  and,  lastly,  that  some 
time  in  1912  Kelsey  said  to  his  wife:  ** Dearie,  your 
head  was  level  when  you  would  not  sign  that  deed/*^ 
Mrs.  Kelsey  says  that  in  1899  she  had  a  conversation 
with  her  husband  about  the  land.  She  goes  on  ta 
state: 

**I  asked  Mr.  Kelsey  if  he  meant  to  deed  the  land,, 
and  he  said,  *  Yes.'  I  said,  *You  can't  do  that,  because 
I  won't  sign  the  deed.'  He  says:  *0h,  yes;  we  will 
give  them  the  land.'  And  I  said,  'In  justice  to  them 
all,  you  have — '  "  (interruption  by  counsel).  And  she 
continued:  **That  he  would  have  to  give  them  all  40 
acres  of  ground,  and  I  said,  *  If  you  do  that,  with  the 
large  family  we  have,  you  and  I  will  be  in  the  poor- 
house.'  •  •  He  said,  *Well,  we  will  let  them  have  the 
use  of  the  land  until  they  get  started.'  Presumably 
they  never  got  started. ' ' 

She  reported  that,  when  Mr.  Kelsey  came  home 
from  putting  in  the  claim  for  the  water  right  before 
the  water  board,  he  said : 

**  'That  shyster  was  there  to  put  in  a  claim  for  that 
land.'  I  says,  *Did  you  allow  him  to  do  sof  He 
says:  *No,  I  didn't;  I  told  him  I  would  tend  to  my 
own  water  rights.'  " 

She  also  said  that  about  the  year  1910  her  hus- 
band said  that  they  (referring  to  the  Parkers)  did  not 
own  the  land;  that  he  would  take  care  of  the  ditch 
rights,  would  enlarge  the  ditch  if  he  wanted  to ;  and 
that  it  would  be  a  joke  to  pay  damages  through  his 
own  land.  Again,  she  makes  this  statement  in  answer 
to  a  question  about  what  Kelsey  said  concerning  hia 
intentions : 

**Well,  there  was  one  day  we  were  riding  by  the 
premises  in  question,  and  he  called  my  attention  ta 
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the  poor  crop  on  the  ground,  and  he  said,  *I  have  a 
notion  to  sell  the  land/  as  someone  had  wanted  to 
buy  it  of  him,  and  he  said,  'It  is  practically  cut  off 
from  what  we  already  own,  as  we  nave  sold  Luther, 
and,  for  all  Mr.  Parker  gets  out  of  it,  it  doesn  *t  make 
him  much  good.'  I  says,  *  There  would  be  a  powwow 
in  the  Parker  family  if  you  speak  about  selling  it, '  and 
he  says,  'I  guess  I  will  do  as  I  choose.  They  don't 
own  it  yet.'  He  says,  *If  we  don't  sell  it,  Violet  can 
take  it  as  her  share  when  it  comes  to  a  settlement.' '' 

Maud  Hutchinson,  a  married  daughter,  of  the  sec- 
ond group  of  children,  testified  about  telling  her  father 
that  Mrs.  Parker  had  said : 

**  When  Luther  gets  his  breaking  done,  I'll  swing  my 
fence  around  it  and  take  it  in." 

And  that  her  father  said : 

^  **  Violet  had  better  be  satisfied  with  what  she.  is  get- 
ting out  of  the  land.  If  she  gets  too  smart,  she  won't 
get  that." 

She  says  that  Mr.  Goff  told  Kelsey  that  Parker 
wanted  some  damages  for  enlarging  the  irrigation 
ditch  across  the  premises,  and  that  her  father  replied, 
^*You  don't  have  to  pay  any  damages."  And  he  said, 
^*I  own  the  land."  Other  members  of  the  second  set 
of  children  narrate  their  concurring  versions  of  these 
different  occurrences  mentioned  in  the  testimony  for 
the  defendants.  Ethel  Forsstrom  speaks  thus  of  what 
her  father  said: 

**Well,  when  Mr.  and  Mrs.  Parker  were  first  mar- 
ried, his  intention  was  to  give  them  the  land,  and 
mother  would  never  sign  the  deed,  and  later  years  I 
have  heard  him  say  he  was  thankful  that  she  never 
signed  the  deed  to  the  land-,  that,  if  she  had  of,  he 
would  have  trouble  getting  his  ditches  through;  other- 
wise the  land  belonged  to  him  and  he  could  do  as  he 
liked." 
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The  fact  that  Kelsey  had  two  sets  of  children  and  a 
second  wife  gives  a  pronounced  coloring  to  the  whole 
transaction  and  largely  explains  his  statements  to  his 
wife  and  the  younger  members  of  the  family.  The 
testimony  for  the  plaintiff  comes  mostly  from  disin- 
terested witnesses.  On  the  other  hand,  whatever  ef- 
fect may  be  given  to  it,  the  evidence  for  the  defend- 
ants is  from  sources  directly  interested  in  the  result. 
The  fact  stands  undisputed  that  the  plaintiffs  have 
been  in  continuous  possession  of  the  property  since 
1899;  that  they  have  inclosed  it,  separating  it  from 
the  lands  of  Kelsey ;  that  they  have  paid  the  taxes  on 
it  continuously ;  that  they  have  cropped  it  every  year, 
either  in  person  or  by  their  tenants,  and  have  never 
paid  any  rent. 

1.  The  preponderance  of  the  testimony  is  to  the  ef- 
fect that  Kelsey  did  everything  he  could  to  effect  a  gift 
of  the  property  to  his  daughter  by  the  first  wife  except 
to  actually  make  a  conveyance  of  the  same,  and  this  he 
would  have  done  but  for  the  fact  that  his  wife  refused 
to  sign  the  deed.  From  her  own  lips  come  the  ex- 
pressions of  his  intention  to  give  the  land  to  the  plain- 
tiff Violet.  This  also  is  indicated  by  the  statement  of 
Mrs.  Forsstrom.  The  very  capable  circuit  judge  who 
heard  and  saw  the  witnesses  had  far  better  oppor- 
tunity to  estimate  the  effect  and  value  of  the  testimony 
or  their  statements  than  we  who  have  only  the  paper 
recital  before  us.  A  careful  reading  of  the  entire 
record  convinces  us  that  his  conclusion  on  the  facts 
was  right. 

2.  It  is  unquestioned  that  the  mere  parol  gift  of 
realty  will  not  of  itself  pass  title ;  for  it  is  said  in  Sec- 
tion 804,  L.  0.  L. : 

'*No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
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trust  or  power  concerning  snch  property,  can  be  cre- 
ated, transferred,  or  declared  otherwise  than  by  oper- 
ation of  law,  or  by  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  transfer- 
ring, or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with  such  for- 
maUties  as  are  required  by  law/' 

3.  On  the  other  hand,  it  is  a  rule  of  property  in  this 
state  that  continuous  adverse  possession  of  land  for 
ten  years  under  a  claim  of  title  is  sufficient  to  pass 
to  the  possessor  the  fee-simple  estate.  This  effect  is 
worked  out  by  ** operation  of  law''  in  harmony  with 
the  language  of  the  statute  just  quoted:  Caufield  v. 
Clark,  17  Or.  473  (21  Pac  443,  11  Am.  St.  Rep.  845) ; 
Dutmigan  v.  Wood,  58  Or.  119  (112  Pac.  531) ;  Stout 
V.  Michelbook,  58  Or.  372  (114  Pac.  929) ;  Parker  v. 
Wolf,  69  Or.  446  (138  Pac.  463). 

4.  The  pivotal  point  in  this  case  is  whether  a  parol 
gift  of  the  land  is  sufficient  to  inaugurate  adverse  pos- 
session. The  rule  is  stated  thus  in  2  C.  J.,  p.  150, 
§267: 

^ '  Possession  of  land  by  a  donee  under  a  mere  parol 
gift,  accompanied  witii  a  claim  of  right,  is  adverse  as 
against  the  donor,  and  if  continued  without  interrup- 
tion for  the  statutory  period  is  protected  by  the  stat- 
ute of  limitations  and  matures  into  a  good  title.  The 
statute  of  frauds  does  not  prevent  one  from  entering 
and  claiming  under  a  parol  gift  and  acquiring  title  by 
adverse  possession.  That  such  a  parol  gift  conveys 
no  title  and  operates  only  as  a  mere  tenancy  at  will 
capable  of  revocation  or  disaffirmance  by  the  donor 
at  any  time  before  the  bar  is  complete  is  inmiaterial ; 
it  is  evidence  of  the  beginning  of  an  adverse  posses- 
sion by  the  donee  which  can  be  repelled  only  by  show- 
ing a  subsequent  recognition  of  the  donor's  superior 
titiie,  or  by  the  donor  reclaiming  or  reasserting  his 
title.  •  •  " 
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The  following  precedents  teach  the  doctrine  enunci- 
ated in  the  text  quoted :  Lee  v.  Thompson,  99  Ala  95 
(11  South.  672) ;  New  Haven  Trust  Co.  v.  Camp,  83 
Conn.  360  (76  Atl.  1100) ;  StudstUl  v.  Wilcox,  94  Ga. 
690  (20  S.  E.  120) ;  Stevmrt  v.  Duffy,  116  HI.  47  (6 
N.  E.  424) ;  WUson  v.  CampheU,  119  Ind.  286  (21  N.  B. 
893) ;  Albright  v.  Albright,  153  Iowa,  397  (133  N.  W. 
737) ;  Delano  v.  Air,  157  Ky.  369  (163  S.  W.  216) ; 
Wheeler  v.  Laird,  147  Mass.  421  (18  N.  E.  212) ;  In  re 
St.  Louis  Register  Title,  125  Minn.  484  (147  N.  W. 
655) ;  Dam  V.  Davis,  68  Miss.  478  (10  South.  70); 
Allen  V.  Mamfield,  108  Mo.  343  (18  S.  W.  901) ;  Tip- 
penhauer  v.  Tippenhauer,  158  Ky.  639  (166  S.  W.  225). 

Although  he  knew  the  plaintiffs  were  claiming  title 
and  were  exercising  notorious  acts  of  ownership  over 
the  property,  he  took  no  steps  whatever  to  rescind  his 
gift.  His  statements  to  his  wife  and  members  of  his 
younger  family  are  not  shown  to  have  been  brought 
to  the  attention  of  the  plaintiffs,  and  would  not  con- 
stitute a  rescission  of  the  gift.  They  have  a  strong 
flavor  of  being  made  to  placate  the  wife  and  her  chil- 
dren and  amounted  to  mere  bluff.  He  never  did  nor 
said  anything  to  the  plaintiffs  indicating  any  inten- 
tion to  carry  into  effect  what  he  is  reported  by  the 
defendants*  witnesses  to  have  said  on  the  subject.  It 
is  not  necessary  to  constitute  adverse  possession  that 
it  should  have  begun  in  an  act  of  hostility  against 
the  former  owner.  By  his  own  doing  he  may  give 
impulse  to  that  condition.  Indeed,  when  a  man  of  his 
own  free  will  conveys  land  to  another,  he  himself 
starts  the  condition  of  adverse  claim  in  favor  of  the 
other  party. 

5.  The  decree  quieted  the  title  of  the  plaintiff  Violet 
Parker  only  to  what  land  was  within  her  inolosure. 
This  was  correct,  for,  without  any  instrument  contain- 
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ing  words  of  present  grant  indicating  the  exact  ter- 
mini of  the  holding,  the  plaintiffs  were  without  the 
conventional  color  of  title  to  support  their  claim  to 
.  anything  more  than  that  which  they  actually  occupied. 
Besides  this,  they  have  not  appealed  from  the  decision 
of  the  Circuit  Court.  There  is  no  error  in  the  record 
either  of  fact  or  of  law. 
The  decree  is  aflKrmed.  Atfibhbd. 


Argaed  Maj  26,  reargaed  September  15,  reverted  Deeember  5,  rehearing 

denied  December  21,  1916. 

SOBSBY  V.  BENNINGHOVEN.* 

(161  Pac.  251.) 

Bfimlclpal  Oorporatioiif— Street*— Injoziea  to  PertonB  upon— 0peed  of 
Motor  Vebiclee. 

1.  Under  Motor  Vebiele  Law  (Laws  1911,  pp.  266,  267),  Section  2, 
eubdivisionB  11  and  17,  declaring  that  in  passing  railroad  or  street-cars 
motor  vehicles  shall  be  operated  npon  that  side  of  the  street  or  railroad 
car  with  due  care  and  caution  for  the  safety  of  passengers  alighting 
or  descending,  but  should  there  be  on  the  left  side  of  the  street  or 
railroad  car  a  dear  space,  motor  vehicles  shall  be  permitted  to  so  in- 
crease their  speed  for  the  necessary  distance  to  negotiate  a  safe  clear- 
ance between  the  street  or  railroad  car  and  the  vehicle  desiring  to  pass, 
which  such  speed  shall  not  be  deemed  excessive,  having  due  regard  to 
the  speed  of  the  railroad  or  street-car,  and  that  the  speed  on  all  streets 
and  highways  shall  be  a  reasonable  speed  up  to  and  not  exceeding  25 
miles  an  hour,  but  any  speed  beyond  that  shall  be  unreasonable,  it  is 
not  negligent  for  a  motorist  in  passing  a  street-car  where  there  is  a 
clearance  to  drive  his  car  at  any  necessary  speed  up  to  25  miles  an 
hour. 

Mnnicipal  Oorporatioiis — Injnriei  to  Persons  on  Streete— Negligence. 

2.  A  motorist  for  the  purpose  of  passin^^  a  street-car  increased  the 
speed  of  his  vehicle  so  that  he  was  proceeding  at  a  speed  estimated  as 

*For  authorities  discussing  the  question  of  law  governing  automo- 
biles, see  comprehensive  note  in  1  L.  S.  A.  (N.  8.)  216;  4  L.  B.  A. 
(N.  8.)  1130. 

The  question  as  to  whether  speed  of  automobiles  on  public  streets  is 
negligence,  see  notes  in  25  L.  B.  A.  (N.  8.)  40;  38  L.  B.  A.  (N.  8.)  488. 

Upon  the  question  of  reciprocal  duty  of  operator  of  automobile  and 
pedestrian  to  use  care,  see  notes  in  38  L.  B.  A.  (N.  8.)  487;  42  L.  B.  A. 
(H.  &)  1178;  51  L.  B.  A.  (N.  8.)  990.  Bxpobtbb. 
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high  fts  18  miles  an  hour.  The  street  was  elear,  and  he  could  not  see  a 
young  ehild  standing  behind  a  telegraph  pole.  Just  as  he  was  abreast 
the  child  it  ran  out  and  was  struck  by  the  rear  fender,  the  motorist 
turning  his  vehicle  into  the  car  to  escape  an  accident.  Held,  that  the 
motorist  was  not  liable  for  the  resultant  death  of  the  child;  for  he 
was  not  driving  at  an  excessive  speed,  but  was  lawfully  proceeding 
In  accordance  li^th  the  express  permission  given  by  statute. 

[As  to  law  of  the  road  as  to  automobile  and  street-car  traveling 
in  the  same  direction,  see  note  in  Ann.  Oas.  191SB,  1121.] 

From  Multnomah :  David  B.  Pabkbb,  Jndge. 

In  Banc.    Statement  by  Mb.  Justiob  Bubnbtt. 

The  plaintiflf,  W.  C.  Sorsby,  sues  to  recover  damages 
from  Paul  Benninghoven,  for  the  death  of  his  four- 
year  old  son,  alleged  to  Jiave  been  caused  by  the  de- 
fendant running  his  automobile  upon  the  child.  The 
allegations  of  the  complaint  charging  negligence  upon 
the  defendant  are  these: 

''That  at  all  times  mentioned  herein  the  defendant 
was  the  owner  of  a  certain  automobile,  and  on  the 
twentieth  day  of  November,  1912,  at  about  the  hour  of 
5  o'clock  p.  M.,  was  carelessly  and  negligently  operat- 
ing and  driving  said  automobile  while  in  an  intoxicated 
condition,  and  while  running  south  on  East  Fiftieth 
Street,  between  Hawthorne  Avenue  and  East  Harri- 
son Street,  in  the  City  of  Portland,  Oregon,  carelessly 
and  negligently  ran  said  automobile  into  the  said  Sher- 
man Stanley  Sorsby,  thereby  causing  the  death  of  the 
said  Sherman  Stanley  Sorsby. 

''That  at  the  time  said  accident  occurred  the  de- 
fendant was  carelessly  and  negUgently  driving  said 
automobile  at  a  high  rate  of  speed  and  operating  said 
automobile  in  a  careless  and  negligent  manner,  and 
carelessly  and  negligently  failed  to  sound  any  signal 
when  approaching  the  said  Sherman  Stanley  Sorsby. ' ' 

"That  Ordinance  No.  14,030,  entitled  'An  ordinance 
regulating  the  operation  of  and  limiting  the  speed  of 
automobiles  *  of  tiie  City  of  Portland,  Oregon,  provides 
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that  at  the  place  said  accident  occnrred  automobiles 

shall  not  be  driven  at  a  rate  of  speed  to  exceed 

miles  per  hour,  and  the  plaintiff  believes,  and  there- 
fore alleges,  that  the  defendant  at  the  time  said  ac- 
cident occurred  was  driving  said  automobile  at  a  rate 
of  speed  in  excess  of  25  miles  per  hour. ' ' 

We  note  in  passing  that  the  blank  left  in  this  aver- 
ment for  the  rate  of  speed  was  never  filled,  and  the 
ordinance  referred  to  was  not  put  in  evidence,  al- 
though the  allegation  was  denied.  The  plaintiff 
claims  general  damages  for  loss  of  the  services,  soci- 
ety and  comfort  of  the  child  in  the  sum  of  $25,000,  and 
special  damage  for  burial  expenses  in  the  sum  of 
$180.50. 

The  ownership  of  the  automobile  is  admitted,  but  all 
other  allegations  of  the  complaint  are  denied.  An  af- 
firmative defense  was  to  the  effect  that  the  death 
counted  upon  by  the  plaintiff  was  an  unavoidable  acci- 
dent so  far  as  the  defendant  is  concerned;  for,  as  he 
was  driving  along  East  Fiftieth  Street  in  the  City  of 
Portland,  the  boy  suddenly  ran  out  in  an  attempt 
to  cross  the  street,  and  struck  the  rear  fender  of  the 
automobile,  whereby  he  was  killed. 

The  reply  traverses  the  new  matter  of  the  answer. 
From  a  judgment  upon  a  verdict  in  favor  of  the  plain- 
tiff, the  defendant  appeals. 

Bevbbsbd  Wrra  Diebotioks. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Moser  A  McGue,  WUUam  A.  WiUiams  and  Mr. 
Roy  K.  Terry,  with  an  oral  argument  by  Mr.  Qus  C. 
Moser. 
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For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Cicero  M.  Idleman  and  Mr.  Virgil  A.  Crvm, 
with  an  oral  argument  by  Mr.  Idleman. 

In  Banc.  Mb.  Justiob  Bubnett  delivered  the  opinion 
of  the  court. 

At  the  close  of  the  plaintiff's  case  the  defendant 
moved  for  a  judgment  of  nonsuit  on  the  ground  that 
the  plaintiff  had  failed  to  prove  a  case  sufficient  to  be 
submitted  to  the  jury.  The  overruling  of  this  motion 
is  assigned  as  one  of  the  errors  committed  by  the  trial 
court.  A  review  of  the  testimony  on  behalf  of  the 
plaintiff  therefore  becomes  necessary. 

Without  dispute  it  appears  that  the  defendant  with 
two  friends  was  riding  in  this  automobile  on  Haw- 
thorne Avenue  following  a  ** no-stop''  train  of  two 
street-cars  running  east  on  Hawthorne  Avenue  and 
thence  south  on  Fiftieth  Street.  The  accident  oc- 
curred on  the  latter  street  in  the  outskirts  of  Port- 
land, where  some  of  the  cross-streets  had  not  been 
improved.  As  the  train  came  to  a  switch  it  slackened 
its  speed,  and  the  defendant  turned  out  to  the  left  as 
though  to  pass  it.  After  passing  the  switch  the  train- 
men increased  the  speed.  The  witnesses  say  that  the 
automobile  gained  upon  the  train,  and  that  this  con- 
tinued for  about  a  block  and  a  half  when  the  accident 
occurred.  All  the  witnesses  testifying  upon  the  ques- 
tion of  speed  gauged  that  of  the  automobile  by  refer- 
ence to  that  of  the  train.  H.  B.  Spaulding,  a  witness 
for  the  plaintiff,  answering  the  question,  ''What  rate 
of  speed  was  the  automobile  making  at  that  timef" 
said: 

*'The  cars  traveled  from  15  to  20  miles  an  hour 
at  that  hour  of  the  evening;  and  the  automobile  was 
going  fast  enough  to  pass  the  car.  It  was  gaining  on 
the  car  passing  it  on  the  left  side. ' ' 
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S.  E.  True,  a  passenger  on  the  train  and  a  witness 
for  the  plaintiff,  told  about  the  automobile  coming  up 
behind  and  alongside  the  train,  and  said,  speaking  of 
the  defendant: 

**  Well,  to  nnr  best  judgment  he  had  followed  us  sev- 
eral blocks  before  we  got  to  Fiftieth  Street,  where  we 
turned.  There  he  was  half  a  car  behind  us,  to  my 
best  memory ;  he  was  straddling  the  rail  with  his  car, 
I  think  we  slowed  down  at  Fiftieth  Street  to  open  the 
switch,  make  the  turn,  and  he  also  slowed  down. 
After  we  turned  on  Fiftieth  Street,  he  came  right 
alongside  of  this  back  vestibule.  I  was  chewing,  and 
I  came  near  spitting  in  his  car  a  couple  of  times.  He 
ran  along  a  few  feet,  I  didn  't  pay  much  attention  to  it. 
Presently,  he  got  out  of  sight  alongside  the  car,  and 
the  next  I  knew  the  car  got  a  bump,  and  I  looked  out 
to  see  what  it  was.  I  didn't  know  what  the  accident 
was  then.*' 

He  said  further: 

**I  should  judge  the  car  was —  The  rate  of  speed 
is  kind  of  a  hard  thing  to  solve  out ;  somewhere  in  the 
neighborhood  of  14  or  16  miles;  might  have  been 
18  miles ;  might  have  been  less ;  might  have  been  more 
or  less;  might  not  have  been  over  12  miles.'' 

This  witness  was  accustomed  to  riding  on  the  car 
about  300  days  in  the  year,  and  was  familiar  with  the 
rate  of  speed.  The  motorman  in  charge  of  the  train 
testified  on  behalf  of  the  plaintiff  that  until  he  came 
to  the  frog  at  the  crossing  track  he  was  traveling  at 
the  rate  of  probably  12  or  14  miles  an  hour,  and  when 
he  came  to  cross  over  to  the  other  track  he  slowed  up 
to  7  or  8  miles.  He  says  that  he  then  speeded  up  to 
between  12  and  15  miles  an  hour,  **  maybe  a  little  more, 
maybe  a  little  less."  It  is  also  without  contradiction 
in  the  testimony  on  behalf  of  the  plaintiff  that  the 
<;hild  stood  on  the  sidewalk  behind  a  telephone  pole, 
where  he  was  entirely  out  of  sight  of  the  defendant. 
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The  evidence  shows  that  the  antomobile  was  being 
driven  along  about  3  feet  from  the  cnrb  on  one  side 
and  3  or  4  feet  from  the  train  on  the  other.  The  wit- 
ness Spanlding  says : 

**  The  little  Sorsby  boy  was  standing  beside  the  post 
on  the  sidewalk  at  the  tune  the  car  was  opposite.  He 
had  been  on  the  bank  a  moment  before  and  stepped 
down  on  the  sidewalk.** 

He  declared  that  the  rear  fender  of  the  antomobile 
struck  the  child.  The  witness  Doan  was  walking 
along  the  east  side  of  the  street  going  south  at  the 
time,  and  says : 

**I  noticed  a  couple  of  poles,  saw  some  children  play- 
ing around  the  poles,  and  I  saw  a  little  girl  up  a  couple 
of  feet  on  a  telegraph  pole ;  that  is,  before  I  got  within 
15  feet  of  the  child.  As  I  came  up  the  walk  I  noticed 
this  little  girl  climb  up  and  down  the  pole,  or  on  it.  I 
also  noticed  some  one  run  across  the  street  from  the 
opposite  side,  just  ahead  of  the  street-car  and  step 
up  onto  the  curb,  and  as  the  street  car  went  by,  the 
tail  end  passed,  I  saw  this  child  start  out  in  the  street, 
that  is,  just  stepped  out  [witness  claps  his  hands  to- 
gether], the  automobile  struck  him/' 

He  testified: 

'^I  didn't  see  the  automobile,  only  just  as  it  struck 
the  child  and  was  gone.  It  was  done  as  quick  as 
that.*' 

He  said  the  child  just  jumped  o£f  the  sidewalk  to  go 
across.  He  stated  he  thought  he  saw  the  child  cross 
the  street  from  the  west  side,  and  then  continued : 

'*I  saw  him  step  up  behind  the  post.  Whether  he 
came  clear  across  the  street  or  not,  I  don't  know,  but 
my  supposition  was  he  ran  across  ahead  of  the  street- 
car, and  stepped  up  behind  the  post,  and  when  the  car 
went  by  he  started  to  go  back.** 

This  question  was  propounded  to  him: 
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**Aiid  it  is  still  your  jud^ent  that  from  where  the 
boy  was  standing  that  Mr.  jBenninghoven,  driving  the 
antomobile,  cotdd  not  see  him  until  he  ran  out  into 
the  street!" 

He  answered : 

**It  is.  He  conldn't  see  him  nntil  the  boy  stepped 
ont  from  the  pole.  I  couldn't  see  him  from  where  I 
was.'' 

The  testimony  also  shows  that  at  the  very  moment 
of  the  accident  the  defendant  turned  his  car  to  the 
right,  away  from  the  child,  so  that  he  collided  with 
the  train,  and  that  it  was  the  rear  fender  of  the  auto- 
mobile that  struck  the  little  fellow, 

ly  2.  On  the  question  of  intoxication  but  one  witness 
states  anything  connected  therewith,  and  he  avers  that 
immediately  after  the  accident  in  talking  with  the  de- 
fendant he  smelled  liquor  on  his  breath,  but  no  one 
says  that  the  defendant  was  intoxicated. 

Becurring  to  the  allegation  of  negligence,  we  find  it 
couched  in  these  terms  : 

**The  defendant  was  carelessly  and  negligently 
driving  said  automobile  at  a  high  rate  of  speed,  and 
operating  said  automobile  in  a  careless  and  negligent 
manner,  and  carelessly  and  negligently  failed  to  sound 
any  signal  when  approaching  the  said  Sherman  Stan- 
ley Sorsby," 

Under  Section  2  of  Chapter  174  of  the  Laws  of  1911,. 
known  as  the  Motor  Yehide  Law,  certain  specifica- 
tions are  laid  down  regarding  the  speed  of  vehicles. 
Subdivision  11  reads  thus: 

**Li  passing  railroad  or  street-cars  operated  in  any 
city,  town  or  village  in  this  state,  vehicles  shall  be  so 
operated  upon  that  side  of  said  street  or  railroad  car 
with  due  care  and  caution  that  the  safety  of  passen- 
gers boarding  or  alighting  from  such  street  or  rail- 
road car  shall  be  fully  protected,  and  for  that  purpose 
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said  vehicle  shall  be  brought  to  a  stop,  if  necessary, 
but  upon  the  other  or  left  side  of  said  street  or  rail- 
road car,  should  l^ere  be  a  clear  passage,  said  vehicle 
shall  be  permitted  to  so  increase  its  speed  for  the 
necessary  distance  to  negotiate  a  safe  clearance  be- 
tween said  street  or  railroad  car  and  said  vehicle  so 
desiring  to  pass,  and  the  rate  of  speed  requisite  and 
necessary  so  to  do  shall  not  be  deemed  to  be  an  ex- 
cessive rate  of  speed,  having  due  regard  to  the  speed 
of  said  railroad  or  street-car/' 

Subdivision  17  is  as  follows : 

^^The  rate  of  speed  on  all  streets,  roads  and  high- 
ways of  this  state  shall  be  a  reasonable  speed  up  to 
and  not  exceeding  twenty-five  miles  an  hour,  but  any 
speed  in  excess  of  twenty-five  miles  an  hour  upon  any 
road  or  highway  of  this  state  shall  be  an  unreasonable 
speed  and  is  prohibited  by  this  act.  * ' 

If  the  plaintiff  had  alleged  the  rate  of  speed  allowed 
by  the  city  law,  and  had  met  the  general  issue  on  that 
point  by  introducing  the  ordinance  with  proof  that  the 
defendant  was  going  faster  than  the  permissible  maxi- 
mum, the  result  would  have  been  a  situation  to  which 
oould  have  been  applied  the  doctrine  of  the  majority 
opinion  in  Kalich  v.  Knapp,  73  Or.  558  (142  Pac  594, 
145  Pac.  22,  Ann.  Gas.  1916E,  1051),  to  the  effect  that 
violation  of  a  city  ordinance,  although  it  conflicts  with 
an  act  of  the  legislative  assembly  is  evidence  of  negli- 
gence. In  default  of  these  conditions,  however,  that 
case  does  not  apply,  and  the  present  controversy  is 
judicable  by  the  state  statute  mentioned. 

The  highest  rate  of  speed  attributed  to  the  street- 
car by  any  witness  is  found  in  the  testimony  of  Mr. 
Spaulding  that  the  car  traveled  15  to  20  miles  an  hour, 
and  that  the  automobile  was  gaining  on  it.  The  enact- 
ment referred  to  says  that  the  speed  requisite  and 
necessary  to  pass  the  car  shall  not  be  deemed  to  be  an 
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excessive  rate.  This,  of  oonrse,  must  be  taken  in  con- 
nection with  the  other  provision  prescribing  a  maxi- 
mnm  of  25  miles  an  honr.  Nothing  further  is  shown 
on  the  question  of  the  rate  at  which  the  automobile 
was  traveling  than  that  it  was  gaining  on  the  car. 
This  would  be  true  if  it  was  going  only  21  miles  an 
hour.  Admittedly  there  may  and  often  will  be  cases 
when  it  would  be  gross  negligence  to  move  an  auto- 
mobile at  all ;  but  in  a  situation  defined  by  the  statute, 
nothing  else  being  shown,  the  motorist  is  entitled  to 
travel  as  the  law  permits.  All  the  testimony  for  the 
plaintiff,  however,  shows  that  the  street  was  clear 
when  Benninghoven  turned  out  to  pass  the  train.  The 
child  was  not  in  sight,  but,  on  the  contrary,  was  con- 
cealed behind  the  telegraph  pole.  There  was  nothing 
whatever  to  intimate  his  presence  to  the  defendant, 
and,  even  if  the  latter  had  known  that  the  little  one 
was  standing  on  the  curb  by  the  telegraph  pole,  still 
the  fact  would  have  remained  that  he  was  in  a  place 
of  safety. 

The  way  was  clear  to  the  driver  of  the  automobile. 
He  was  doing  what  the  statute  expressly  permits  him 
to  do,  and  he  was  doing  it  in  a  lawful  manner  with- 
out any  suggestion  of  the  presence  of  the  boy.  The 
little  fellow  stepped  out  into  the  street,  and  had  but 
3  or  4  feet  to  traverse  before  he  collided  with  the  de- 
fendant's vehicle.  Considering  the  matter  most  fav- 
orably for  the  plaintiff,  it  is  plain  that,  in  order  to 
avoid  the  collision,  the  defendant  would  have  had  to 
travel  at  least  the  length  of  his  machine  before  the 
child  covered  the  3  or  4  feet.  Under  such  circum- 
stances, with  the  appliances  at  hand,  no  human  agency 
could  have  stopped  the  automobile  in  time  to  prevent 
the  accident  The  defendant  did  everything  within 
Mb  i>ower  to  avoid  the  child^  turning  his  car  so  far  to 
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the  right  that  he  collided  with  the  train.  The  misf  or- 
tune  would  have  happened  if  the  automobile  had  been 
going  only  5  miles  an  hour.  To  hold  the  defendant 
liable  in  those  conditions  would  be  tantamount  to  mak- 
ing him  an  absolute  insurer  against  all  manner  of 
casualties  happening  to  anyone  on  the  street  while  he* 
was  passing. 

The  case  presented  is  like  the  hypothesis  suggested 
by  Mr.  Chief  Justice  Bean  in  WcUktce  v.  Suburban  Ry. 
Co.,  26  Or.  174, 177  (37  Pac.  477,  478,  25  L.  E.  A.  663)  i 

*  *  If  we  assume,  as  does  the  argument  for  the  defend- 
ant, that  the  child,  without  the  fault  or  negligence  of 
the  defendant,  suddenly  and  unexpectedly  appeared 
on  the  track  immediately  in  front  of  the  car,  we  might 
conclude  that  her  death  was  an  unavoidable  accident, 
and  that  the  rate  of  speed  would  be  immaterial,  for 
upon  such  an  appearance  upon  the  track  no  precau- 
tion could  have  prevented  the  accident. '* 

In  that  case  the  court  refused  to  apply  the  principle 
thus  announced  by  the  learned  judge  because  the  facta 
were  in  controversy.  Here  there  is  no  dispute  on  that 
score.  It  is  unquestioned  that  the  child  hitherto  con- 
cealed by  the  pole  suddenly  and  unexpectedly  stepped 
out  into  the  street  evidently  alongside  of,  and  not  in 
front  of,  the  automobile  and  collided  with  the  back 
fender.  So  far  as  the  speed  is  concerned,  the  pity  is 
that  the  defendant  was  not  driving  at  a  much  greater 
rate;  for  then  he  might  have  escaped  the  baby 'a 
impact. 

On  the  subject  of  failure  to  give  an  alarm  Mr.  Chief 
Justice  Magie,  writing  in  Oraham  v.  Consolidated  Trac- 
tion Co.,  64  N.  J.  Law,  10, 13  (44  Atl.  964,  965),  says: 

**The  clear  evidence  is  that  the  boys,  in  their  play 
on  the  sidewalk,  gave  no  indication  that  they  intended 
to  cross  the  track.  No  signal  nor  warning  as  to  thenr 
would  have  been  appropriate  or  required.  When  they 
rushed  from  the  sidewalk  and  ran  directly  in  front  of 
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the  oar,  the  motorman  made  every  effort  to  arrest  the 
motion  of  the  car.  The  car  was  visible  and  visibly 
moving ;  the  signal  by  the  gong  would  have  been  of  no 
avail.  From  tiie  evidence  an  inference  of  failure  of 
duty  in  this  respect  could  not  reasonably  be  drawn.'* 

In  that  instance  the  decedent  was  a  boy  of  four 
years  and  four  months  of  age  whom  the  motorman 
saw  playing  on  the  sidewalk  adjacent  to  the  street  on 
which  the  car  was  passing.  The  present  case  is  much 
stronger  because  the  little  fellow  was  concealed  from 
the  view  of  the  defendant  and  gave  no  intimation  that 
he  was  moving,  or  likely  to  move.  In  Stahl  v.  Sollen- 
berger,  246  Pa.  525  (92  Atl.  920),  a  little  boy  suddenly 
ran  from  the  footway  on  a  bridge  into  the  driveway 
provided  for  vehicles  and  was  killed.    The  court  said : 

**The  defendant  cannot  fairly  or  reasonably  be 
charged  with  negligence^  in  failing  to  stop  his  auto- 
mobile and  avoid  the  accident,  unless  it  appeared  that 
the  boy  entered  the  roadway  at  a  sufficient  distance 
from  the  automobile  to  permit  of  its  being  stopped 
before  the  collision  occurred.  If  the  boy  suddenly 
left  the  footway,  at  a  place  where  the  driver  had  no 
reason  to  expect  him  to  do  so,  and  ran  directly  in 
front  of  the  automobile,  the  result  could  hardly  have 
been  other  than  disastrous,  even  though  the  machine 
had  been  moving  at  a  very  reasonable  rate.  •  •  But 
in  the  present  case,  with  no  evidence  that  the  child 
appeared  upon  the  roadway  in  front  of  the  car  at  any 
appreciable  distance  ahead  of  it,  and  with  no  circum- 
stance shown  that  would  tend  to  suggest  to  the  driver, 
prior  to  the  happening  of  the  accident,  the  probability 
of  the  boy  leaving  the  footway,  or  getting  into  dan- 
ger upon  the  driveway,  we  think  the  trial  court  was 
right  in  holding  that  there  was  not  sufficient  proof  of 
any  negligence  causing  the  accident,  on  the  part  of 
the  defendant,  to  justly  the  submission  of  the  ques- 
tion to  the  jury/' 
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Other  instractiye  precedents  are  Curley  v.  Baldwin 
(B.  L),  90  Atl.  1;  Hyde  v.  Hubinger,  87  Conn.  704 
(87  Atl.  790) ;  Pmd  v.  Clark,  161  App.  Div.  456  (145 
N.  Y.  Supp.  985) ;  Perry  v.  Macon  Consolidated  St. 
By.  Co.,  101  Ga.  400  (29  S-  E.  304,  3  Am.  Neg.  Rep. 
755) ;  Winter  v.  Van  Blarcom,  258  Mo.  418  (167  S.  W. 
489). 

In  brief,  the  allegation  of  excessive  speed  is  not 
proven  when  measured  by  the  motor  vehicle  law, 
which  is  the  legislative  standard.  Owing  to  the  ad* 
mitted  suddenness  with  which  the  child  appeared  from 
his  concealment  behind  the  pole,  the  accident  was  un- 
avoidable, and  the  rate  of  speed  therefore  became 
immaterial,  because,  no  matter  how  fast  or  slow  the 
defendant  was  traveling,  there  was  no  time  after  he 
discovered  the  child  that  he  could  have  stopped  the 
car  soon  enough  to  avoid  hurting  him.  On  the  con* 
trary,  the  evidence  for  the  plaintiff  affirmatively  shows 
that  by  swerving  to  the  right  all  was  done  that  was 
humanly  possible  under  the  circumstances  to  prevent 
injury  to  the  boy.  Considering  the  statute  and  giving 
to  the  plaintiff  every  inference  that  can  be  drawn  from 
his  own  testimony,  he  has  not  proven  any  legal  blame 
against  the  defendant.  The  loss  of  his  sprightly  little 
son  is  no  doubt  a  severe  affliction  to  the  parent,  but 
it  does  not  justify  the  visitation  of  a  money  judgment 
upon  the  defendant.  It  is  unnecessary  to  consider  the 
other  questions  raised  by  the  appeal. 

The  judgment  of  the  Circuit  Court  is  reversed,  with 
directions  to  enter  a  judgment  of  nonsuit  in  favor  of 

the  defendant.  Bevbbsbd  With  Dibbctions. 

Mb.  Justicb  Eaxin  absent 
Mb.  JusnoB  Bban  dissents. 
Mb.  Justicb  Habbis  concurs  in  the  result 
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Argued  Jvlj  6,  reyeTMd  tad  remaaded  September  12,  rebearing  denied 

December  27,  1916. 

ANDEBSON  v.  STAYTON  STATE  BANK.* 

(159  Pac.  1038.) 

Baokmptejr— Preference— BecoYery  by  Tnutee. 

1.  Where  the  enf  oreement  of  a  judgment  obtained  against  a  bank- 
rapt  works  a  preference  within  the  meaning  of  the  Bankruptcy  Act 
(Act  Cong.  July  1,  1698,  e.  HI,  30  Stat.  544),  the  trustee  in  bank- 
ruptcy is  entitled  to  recover  from  the  judgment  creditor  the  amount 
receiyed  on  the  judgment. 

Bankruptcy— Preference— Tnutee^g  Aetion  to  Set  Aside — Oroimdi. 

2.  A  trustee  in  bankruptcy  cannot  question  a  judgment  against  the 
bankrupt  unless  he  alleges  and  prores  his  right  to  appear  as  the  trustee 
in  bankruptcy,  which  involves  the  fllinff  of  a  petition  in  bankruptcy, 
an  adjudication,  his  appointment,  and  his  qualification  as  trustee  of 
the  bankrupt. 

Bank  mptc  J— PetltAoPr~SoiBciency. 

8.  An  involuntary  petition  in  bankruptcy,  setting  forth  at  least 
one  act  of  bankruptcy  within  the  definition  of  Bankruptcy  Act,  Section 
3a  (U.  S.  Gomp.  Stats.  1913,  S  9587),  and  averring  that  a  judgment 
was  obtained  by  a  bank,  and  that  the  judgment  creditor  attached  funds 
and  realized  on  the  judgment  in  fuU,  was  sufficient  as  against  attack 
by  such  judgment  creditor,  the  defendant  in  the  trustee's  action  to  set 
aside  such  judgment  as  a  preference. 

Bankruptcy— Adjudication— Subpoena— Presumption. 

4.  An  adjudication  in  bankruptcy  of  itself  imports  the  existence 
of  all  the  requisite  jurisdictional  facts,  including  the  service  of  a  sub- 
poena, especially  in  a  collateral  attack. 

Bankruptcy— Election  of  Trustee— Becord. 

5.  A  record,  which  gave  the  title  of  the  cause  in  bankruptcy,  and 
recited  that  at  the  time  and  place  for  the  first  meeting  creditors  ap- 
I>eared  by  one  having  a  majority  of  claims  in  number  and  amount  of 
those  presented  for  approval,  who  nominated  and  elected  plaintiff  as- 
trustee,  in  the  absence  of  any  showing  that  the  trustee  was  elected 
wrongfully,  sufficiently  showed,  for  the  purpose  of  plaintiff's  action  aa 
trustee  to  set  aside  an  alleged  preference  to  the  defendant,  that  plain- 
tiff was  selected  in  full  compliance  with  Bankruptcy  Act,  Section  5b 
(U.  S.  Gomp.  Stats.  1913,  S  9589). 

'Authorities  on  the  question  as  to  whether  or  not  judgment  obtained 
within  the  four  month  period,  as  affected  by  Section  60,  subdivisions  a 
and  b,  and  Section  67,  subdivisions  c  and  f ,  of  the  Bankruptcy  Act, 
shall  be  deemed  a  preference  as  against  other  creditors,  are  gathered 
in  a  note  in  41  Z^  &  A.  (N.  S.)  204.  Bmttxn. 
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Baakmptcj— Trustee's  Bond — ^Tltle. 

6.  The  approval  of  the  bond  of  a  trustee  in  bankmptej  eonstitntes, 
under  Bankruptcy  Act,  Section  21e  (U.  S.  Comp.  Stats.  1913,  S  9605), 
conclusive  evidence  of  the  vesting  of  the  title  of  the  bankrupt's  prop- 
erty in  him. 

Bankrnptcy— Preference — ^Tmstee's  Action  to  Bet  Aside— Oronnds. 

7.  Under  Bankruptcy  Act,  Sections  60a,  60b,.  as  amended  (U.  8. 
Oomp.  Stats.  1913,  S  9644),  authorizing  a  trustee  in  bankruptcy  to  let 
aside  a  preference,  the  trustee  in  such  action  must  show  that  the  debtor 
was  insolvent  at  the  time  of  the  entry  of  the  judgment:  Uiat  he  suffered 
the  judgment  to  be  entered  within  four  months  of  the  filing  of  a  petition 
in  banlmiptcy;  that  the  enforcement  of  the  judgment  obtained  for  the 
judgment  creditor  a  greater  percentage  of  its  debt  than  any  other 
creditor  of  the  same  class;  and  that  the  judgment  creditor  had  reason- 
able cause  to  believe  that  the  effect  of  such  judgment  was  to  give  a 
preference  within  the  meaning  of  the  Bankruptcy  Act. 

Bankmptcy— Preference — Judgment — Time. 

8.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  an  alleged 
preference,  the  suffering  of  a  judgment  to  be  entered  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  was  established 
by  showing  that  all  the  proceedings  from  the  commencement  of  the 
judgment  creditor's  action  to  the  entry  of  its  judgment,  including  the 
issuance  and  return  of  the  execution  and  the  enforced  payment  of  the 
Judgment,  occurred  within  four  months  before  the  filing  of  the  petition. 

Bankruptcy— Preference— Class — ^Notes. 

9.  Claims  against  a  partnership  and  claims  against  one  of  the  part- 
ners were  not  in  the  same  class  as  the  notes  signed  by  such  partner  and 
the  other  partner  in  their  individual  names  Si  adjustment  of  a  claim 
against  the  partnership,  in  respect  to  a  preference  alleged  to  have  been 
obtained  by  the  holder  of  such  notes. 

Bills  and  Notes— Form— Joint  Note. 

10.  Notes  containing  the  language,  "We  promise  to  pay  to  the  order 
of"  the  payee,  signed  by  a  lumber  company  and  by  each  of  the  partners 
doing  business  under  such  firm  name,  were  "joint  notes." 

[As  to  liability  of  partnership  on  note  executed  in  name  of  a 
single  partner,  see  note  in  Ann  Oas.  1912A,  618.] 

Bills  and  Notes— Form— "Joint  and  Seyeral  Note.** 

11.  Notes  executed  in  adjustment  of  a  claim  against  a  partnership 
doing  business  under  the  firm  name  and  style  of  a  company,  after  the 
time  for  payment  had  been  extended  and  the  firm  had  paid  the  interest, 
signed  by  each  of  the  partners,  were  "joint  and  several  notes"  within 
Section  5850,  L.  O.  L.,  declaring  certain  notes  to  render  the  signers 
jointly  and  severally  liable  thereon. 

Bills  and  Notes— Joint  and  SsTeral  Note— liability— OonsideratimL 

12.  Where  joint  and  several  notes  executed  by  the  partners  of  a 
firm  originated  in  a  partnership  indebtedness  to  a  third  party,  the 
extension  of  time  for  the  payment  of  such  indebtedness  granted  by 
the  creditor's  assignee  furnished  a  sufficient  consideration  for  the  lia- 
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hUity  which  the  indiyidual  p&rtnen  incurred  when  they  ligned  luch 
notes. 

Partnenldp— Joint  and  Serantl  Note— Payment— Fund. 

18.  The  individuala  eonstitnting  a  partnership  signing  joint  and 
several  notes  were  jointly  and  severally  liable,  and  the  payee  might 
look  to  their  individual  assets  for  payment,  or  to  the  partnership  estate 
for  payment,  where  the  notes  arose  oat  of  a  partnership  indebtedness. 

Bankniptcy— ^Partnership-^oint  and  Several  Notes— Claim. 

14.  The  holder  of  joint  and  several  notes  executed  by  the  individu- 
als composing  a  partnership  in  tiie  adjustment  of  a  partnership  debt 
might  share  with  claims  against  the  partnership  in  bankruptcy  and  at 
the  same  time  participate  in  dividends  upon  claims  against  the  in- 
<dividuals,  on  the  theory  that  the  notes  represented  a  firm  indebtedness 
and  at  the  same  time  a  primary  individual  obligation. 

Bankruptcy— Individual  and  Partnership  Uabilltiee— Class. 

15.  Such  holder  would  be  obliged  to  share  with  creditors  of  the  same 
class  holding  claims  against  one  of  the  individual  partners,  but  could 
eompel  the  payment  of  its  notes  in  full  before  any  dividends  were 
paid  out  of  the  individual  estate  on  pure  partnership  debts,  even  though 
there  were  no  firm  assets;  the  course  to  be  pursued  being  regulated  by 
Bankruptcy  Act,  Section  5f  (U.  S.  Comp.  Stats.  1913,  S  9589),  declaring 
that  the  net  proceeds  of  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts  and  the  net  proceeds  of  the  in- 
dividual estate  of  each  partner  to  the  payment  of  his  individual  debts, 
and  that  the  surplus  of  the  property  of  any  partner  after  paying  his 
individual  debts  should  be  added  to  the  partnership  assets  and  applied 
to  partnership  debts,  and  the  surplus  of  partnership  property,  after 
payment  of  debts,  shall  be  added  to  the  assets  of  the  individual 
partners. 

Partnership — ^Indebtedness— Payment. 

16.  A  partnership  debt  is  primarily  the  obligation  of  the  partner- 
ahip,  and  secondarily  the  obligation  of  the  individuals  composing  it, 
and,  therefore,  the  liability  of  the  individual  is  contingent,  and  partner- 
ship assets  must  be  exhausted  before  he  is  obliged  to  pay  out  of  his  own 
estate. 

Partnership — Joint  Note— Liability  of  Partners  and  Partnership. 

17.  Joint  notes,  on  their  face  purporting  to  be  the  obligation  not 
only  of  a  partnership  as  such,  but  also  of  the  individual  partners  whose 
names  appeared  thereon  with  the  name  of  the  firm,  were  intended  to 
give  the  holder  not  only  the  security  afforded  by  the  partnership,  but 
the  security  of  the  individual  signers;  the  fact  that  the  notes  were 
joint  not  necessarily  implying  that  they  were  the  debt  of  none  of  the 
signers  except  the  partnership,  and  the  joint  notes  of  the  partners  for 
a  debt  in  no  way  connected  with  the  partnership,  not  making  them  a 
primary  elaim  against  the  partnership  merely  because  it  was  joined. 

Contracts — Joint  and  Sereral  Contract — ^Liability  of  Promisor. 

18.  A  joint  and  several  contract  is  with  each  promisor  and  also  with 
an  jointly,  with  the  result  that  they  are  all  jointly  liable,  and  eaeh 
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individoml  U  liable  npon  liis  leparata  obligation,  and  thej  may  be  aned 
jointly  or  severaUj  as  the  promiaee  maj  elect. 

Contracts— Jadgmant—^otnt  Oontract— Nature  of  ObUfatUuL 

19.  A  joint  eontraet  is  with  aU  the  promiaori  together,  with  the  re- 
anlt  that  all  mast  be  sued  jointly  if  either  promisor  objects  to  a  suit  or 
action  brought  against  less  than  all:  but,  if  a  judgment  is  obtained 
without  objection  against  less  than  all  who  are  jointly  liable,  the  entire 
debt  is  merged  in  the  judgment. 

Bzeentton— Joint  and  Bereral  Note— Jtdgmwit    BatttfacttoiL 

20.  A  judgment  against  joint  and  sereral  promisors  does  not  give 
the  judgment  creditor  any  rights  for  the  collection  of  the  debt  not 
possessed  by  the  owner  of  the  judgment  against  persons  who  are  merely 
joint  debtors,  and  who  have  been  senred  with  summons,  though  the 
judgment  debtor  may  seise  the  property  of  all  or  the  property  of  each 
if  he  chooses,  and  is  not  obliged  to  look  to  one  before  he  calls  upon  the 
other  for  payment. 

Bzecotioii— Joint  Note—^Jodgmeat— Satisf aeticm. 

21.  Where  all  the  promisors  on  a  joint  obligation  are  senred  with 
summons  and  a  judgment  secured  against  them,  the  judgment  creditor 
is  not  obliged  to  exhaust  the  joint  property  before  seising  the  separate 
property  of  the  individual  promisors,  because  he  may  do  so  as  he 
chooses,  since  a  joint  obligor  is  liable  in  iolido  for  the  whole  debt. 

Bxecntton    J^dgmant—^olnt  ObUgota—Sattsf action — Statutes. 

22.  Under  Section  61,  L.  O.  L.,  prescribing  how  the  plaintiff  may 
proceed  when  the  action  is  against  two  or  more  defendants  when  a 
summons  is  served  upon  one  or  more,  but  not  aU  of  them;  Section  181 
providing  for  judgment  against  one  or  more  of  several  defendants,  and 
Section  188  providing  for  judgment  against  several  defendants  on  the 
confession  of  one,  plaintiff,  though  service  cannot  be  obtained  on  all 
those  jointly  liable  on  a  contract,  may  have  judgment  against  aU,  akid 
may  satisfy  it  with  the  joint  property  of  all  the  promisors,  or  the  in- 
dividual property  of  the  several  promisors  who  have  been  served  «<ith 
summons,  and  is  not  obliged  to  exhaust  the  joint  property  before  call- 
ing upon  the  separate  estates  for  payment. 

Baakraptcy^-Oltlms    Class. 

28.  In  bankruptcy  a  pure  partnership  creditor  is  not  in  the  same 
class  as  a  creditor  holding  a  claim  agamst  an  individual  member  of 
the  partnership. 

Bankruptcy— Claims — ^Preference— "Class.** 

24.  Under  Bankruptcy  Act,  Sections  60a,  60b,  as  amended,  relating 
to  preferences  as  between  creditors  of  the  same  class,  the  term  "class'* 
dennes  those  creditors  who  are  entitled  to  receive  out  of  the  bankrupt 
estate  the  same  percentage  of  their  claims,  however  much  they  may 
have  the  right  to  collect  from  others  than  the  bankrupt,  so  that  in  the 
bankruptcy  proceeding  of  a  partnership  and  both  of  its  members,  joint 
notes  signed  by  the  partnership  and  by  each  of  the  partners  in  the 
order  named,  and  joint  and  several  notes  signed  by  the  partners  in 
adjustment  of  a  partnership  debt,  belonged  to  the  fourth  class  of  eredi- 
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tors  of  a  partner  entitled  to  the  same  percentage  of  dividends,  and  the 
onforcement  of  a  judgment  on  the  Joint  and  tOTeral  notes  would  work 
a  preference  and  entitle  the  trustee  to  reeover  from  sudi  creditor  the 
mmonnt  receiyed  on  the  judgment. 

Prom  Marion :  Pbbot  B.  Keiajy,  Judge. 

Department  2.    Statement  by  Mb.  Jubtiob  Habbis. 

This  is  an  action  by  A.  J.  Anderson,  as  tmstee  in 
bankruptcy  of  the  estate  of  Boy  H.  Wassom  and  M.  A. 
McLaughlin,  partners,  doing  business  under  the  firm 
name  and  style  of  the  Salem  Lumber  Company,  and  as 
trustee  of  the  estate  of  Boy  H.  Wassom  and  M.  A. 
McLaughlin  individually,  against  the  Stayton  State 
Bank. 

Claiming  that  within  the  meaning  of  the  National 
Bankruptcy  Act  a  preference  was  effected  when  the 
defendant  received  $730.32  in  satisfaction  of  a  judg- 
ment against  Boy  H.  Wassom  and  M.  A.  McLaughlin, 
the  plaintiff,  as  trustee  in  bankruptcy,  is  attempting 
to  recover  that  amount  from  the  defendant.  The 
Stayton  State  Bank  is  a  corporation  and,  as  its  name 
implies,  is  doing  a  banking  business.  The  Salem 
Lumber  Company  is  a  partnership,  with  Boy  H.  Was- 
som and  M.  A.  McLaughlin  as  the  partners  composing 
the  firm. 

The  Gooch  Lumber  Company  sold  some  lumber  to 
the  partnership,  with  an  understanding  **as  to  addi- 
tional time  other  than  the  regular  sixty  day  terms.** 
The  seller  assigned  the  invoices  for  the  lumber  to  the 
defendant,  for  the  reason  that  the  former  wished  im- 
mediately to  realize  money  on  the  sale.  The  defend- 
ant presented  the  invoices  for  payment  when  they 
became  due.  The  partnership  was  not  able  to  pay, 
but  an  adjustment  was  made  on  March  6, 1914,  by  the 
bank  extending  the  time  for  payment  and  the  firm 
X>aying  the  interest  on  the  account  to  that  date,  and 
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by  Boy  H.  Wassom  and  M.  A.  McLaughlin  sign- 
ing four  joint  and  several  promissory  notes  for  the 
aggregate  sum  of  $635,  the  amount  due  on  the  in- 
voices, payable  to  the  Stayton  State  Bank.  The  notes 
having  matured  and  being  unpaid,  the  bank  com- 
menced an  action  on  the  four  notes  against  Wassom 
and  McLaughlin  on  July  16, 1914,  in  the  Circuit  Court 
for  Marion  County.  An  attachment  was  levied  on 
July  18th,  on  funds  which  M.  A.  McLaughlin  had  to 
his  credit  in  the  United  States  National  Bank  of 
Salem.  A  judgment  was  entered  on  July  30,  1914, 
against  Wassom  and  McLaughlin  for  the  amount  of 
the  notes,  attorney  fees,  with  costs  and  disbursements, 
and  an  order  was  made,  directing  that  the  attached 
funds  be  applied  in  satisfaction  of  the  judgment  On 
the  following  day,  July  31st,  an  execution  was  issued 
on  the  judgment,  and  the  sheriff  promptly  returned 
the  execution  together  with  $730.32  of  the  attached 
funds  which  he  delivered  to  the  clerk ;  and  on  August 
15,  1914,  the  county  treasurer  paid  the  entire  sum  to 
the  Stayton  State  Bank  in  satisfaction  of  the  judg- 
ment. A  petition  in  involuntary  bankruptcy  was  filed 
on  September  12,  1914,  against  the  partnership,  and 
also  against  Boy  H.  Wassom  and  M.  A.  McLaughlin 
individually,  and  they  were  all  adjudged  bankrupts. 
A.  J.  Anderson  was  elected  trustee  in  bankruptcy  for 
the  bankrupts,  and  on  October  31,  1914,  he  qualified 
as  such  trustee.  Wassom  has  no  assets,  and  the  prop- 
erty of  the  partnership  will  not  meet  its  liabilities. 

The  plaintiff  alleges  that  at  and  prior  to  the  time 
when  Ihe  defendant  obtained  its  judgment  it  had 
reasonable  cause  to  believe  that  Wassom,  McLaughlin 
and  the  partnership  were  insolvent,  **and  that  the  en- 
forcement of  such  judgment  would  effect  a  preference 
and  would  cause  a  diminution  of  the  assets  of  said 
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bankrupts  and  each  of  fhem  to  the  exclusion  of  the 
rights  of  other  creditors  of  said  bankrupts,  and  par- 
ticularly of  creditors  of  same  class*';  and  **that  de- 
fendant knew  at  the  time  it  received  said  $730.32, 

and  for  a  long  time  prior  thereto,  that  the  same  would 
constitute  a  preference.  * ' 

The  defendant  denies  that  it  had  reasonable  cause 
to  believe  that  either  the  partnership  or  the  persons 
composing  it  were  insolvent ;  and  the  bank  alleges  that 
the  enforcement  of  its  judgment  **will  not  enable  this 
defendant  to  obtain  a  greater  percentage  of  its  claim 
than  any  other  of  the  creditors  of  said  M.  A.  Mc- 
Laughlin of  the  same  class.''  A  trial  resulted  in  a 
judgment  of  nonsuit,  and  the  plaintiff  appealed. 

Bevbbsed  and  Bbmandbd. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Walter  E.  Keyes  and  Mr.  Frederick  8.  Lam- 
port. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Samuel  T.  Richardson  and  Mr.  W.  E.  Richardson, 
with  an  oral  argument  by  Mr.  Samuel  T.  Richardson. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1, 2.  If  the  enforcement  of  the  judgment,  which  the 
Stayton  State  Bank  obtained  against  Boy  H.  Wassom 
and  M.  A.  McLaughlin,  worked  a  preference  within 
the  meaning  of  the  Bankruptcy  Act,  then  the  trustee 
in  bankruptcy  would  be  entitled  to  recover  from  the 
bank  the  sum  of  $730.32,  which  it  received  on  its  judg- 
ment. The  plaintiff,  however,  cannot  question  the 
judgment  unless  he  first  alleges  and  proves  his  right 
to  appear  as  the  trustee  in  bankruptcy',  which  in- 
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volves:  (a)  The  filing  of  a  petition  in  bankruptcy;  (b) 
the  adjudication;  (c)  the  appointment  of  plaintiff; 
and  (d)  the  qualification  as  trustee  of  the  bankrupt: 
2  liOyelandy  Bankruptcy  (4  ed.),  §  545. 

3.  An  involuntary  petition  in  bankruptcy  was  filed 
by  three  creditors.  While  the  petition  is  not  as  full 
as  it  might  be,  yet  it  contains  enough  to  meet  the  objec- 
tion of  insufficiency  made  by  the  defendant.  Form 
No.  118,  found  in  Collier  on  Bankruptcy  (9  ed.),  page 
1228,  seems  to  have  been  taken  as  the  model  for  draft- 
ing the  petition.  At  least  one  act  of  bankruptcy 
within  the  definition  of  Section  3a  of  the  Bankruptcy 
Act  is  set  forth :  30  U.  S.  Stats,  at  Large,  546.  The 
petitioners  aver,  not  only  that  a  judgment  was  ob- 
tained by  the  Stayton  State  Bank,  but  also  that  the 
judgment  creditor  attached  funds  and  reaUzed  on  the 
judgment  in  full.  The  petition  challenged  here  did 
more  than  merely  to  allege  the  rendition  of  a  judg- 
ment, and  it  is  therefore  unlike  the  petition  condemned 
in  Re  Pressed  Steel  Wagon  Goods  Go.  (D.  C),  193 
Fed.  811.  The  petition  contains  sufficient  allegations 
to  render  it  invulnerable  to  attack  here,  and  the  de- 
fendant cannot  take  advantage  of  mere  defective  alle- 
gations: 1  Eemington,  Bankruptcy  (2  ed.),  page  366. 

4.  The  defendant  is  insisting  that  the  adjudication 
is  inoperative,  because  the  record  does  not  show  the 
service  of  a  subpoena  as  required  by  the  Bankruptcy 
Act.  The  answer  to  this  objection  is  that  the  record 
does  not  affirmatively  show  that  a  subpoena  was  not 
served.  There  was  an  adjudication,  and  this  of  itself 
imports  the  existence  of  all  the  requisite  jurisdictional 
facts,  especially  in  a  collateral  attack:  1  Bemington, 
Bankruptcy  (2  ed.),  pp.  364,  386;  Huttig  Mfg.  Go.  v. 
Edwards,  20  Adl  Bank.  B.  349,  160  Fed«  619   (87 
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C.  C.  A.  521);  2  Bemington,  Bankrnptcy  (2  ed.)^ 
p.  1651. 

5.  The  validity  of  the  appointment  of  the  trustee  is 
also  challenged.  After  giving  the  title  of  the  cause 
and  reciting  that,  ^Hhis  being  the  time  and  place  for 
the  first  meeting  of  creditors  in  the  above  matter  in 
bankruptcy/'  the  record  of  the  first  meeting  of  credi- 
tors states  that  creditors  appeared  by  Fred  Lamport 
**who  having  a  majority  of  claims  in  number  and 
amount  of  those  presented  for  approval,  nominated 
and  elected  Mr.  A.  J.  Anderson  of  Salem,  Oregon,  as 
trustee.'*  The  defendant  has  not  shown  that  the  trus- 
tee was  selected  wrongfully,  and  the  record  contains 
no  intimation  that  the  trustee  was  elected  by  persons 
who  were  not  creditors  of  the  partnership.  The  re- 
cital of  the  appointment  sufficiently  shows  for  the  pur- 
pose of  this  litigation,  especially  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  trustee  of  the  part- 
nership estate  was  selected  in  full  compliance  with 
Section  5b  of  the  Bankruptcy  Act :  2  Bemington,  Bank- 
ruptcy (2  ed.),  §  1736. 

6.  A  certified  copy  of  an  order  shows  that  the  bond 
of  the  trustee  was  approved,  and  therefore,  in  the  lan- 
guage of  Section  21e  of  the  Bankruptcy  Act,  it  **  shall 
constitute  conclusive  evidence  of  the  vesting  in  him 
of  the  title  to  the  property  of  the  bankrupt'' :  30  U.  S. 
Stats,  at  Large,  552;  Collier,  Bankruptcy  (9  ed.),  462. 

7.  The  plaintiff  has  alleged  the  requisite  facts  to 
entitle  him  to  sue  as  the  trustee  in  bankruptcy,  and 
he  has  also  offered  evidence  in  support  of  each  of  these 
allegations.  It  is  not  enough,  however,  for  the  plain- 
tiff to  show  that  he  has  authority  to  appear  as  the 
trustee  of  the  bankrupt,  but  he  must  also  allege  and 
prove  all  the  statutory  elements  of  a  preference  before 
he  can  recover  from  the  defendant:  2  Lovelandi  Bank- 
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ruptcy  ^  (4  ed.),  §545;  2  Remington,  Bankruptcy 
(2  ed.),  §  1762.  We  must  look  to  the  statute  itself 
for  a  definition  of  the  acts  which  are  condemned  as 
pref erenceSy  and  on  that  account  we  here  set  down  all 
that  part  of  Section  60  of  the  National  Bankruptcy  Act 
which  is  material  to  this  controversy  and  as  it  now 
reads : 

**(a)  A  person  shall  be  deemed  to  have  ^ven  a 
preference  if,  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  •  •  and  be- 
fore the  adjudication,  procured  or  suffered  a  judgment 
to  be  entered  against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment  or  trans- 
fer will  be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class.  Where  the  prefer- 
ence consists  in  a  transfer,  such  period  of  four  months 
shall  not  expire  until  four  months  after  the  date  of 
the  recording  or  registering  of  the  transfer,  if  by  law 
such  recording  or  registering  is  required '  * :  Act  Cong. 
Feb.  5,  1903,  c  487,  §  13 ;  32  XJ.  S.  Stats,  at  Large, 
p.  799. 

•  **  (b)  If  a  bankrupt  shall  have  procured  or  suffered 
a  judgment  to  be  entered  against  him  in  favor  of  any 
person  or  have  made  a  transfer  of  any  of  his  prop- 
erty, and  if,  at  the  time  of  the  transfer,  or  of  the  entry 
of  the  judgment,  or  of  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof 
is  required,  and  bein^  within  four  months  before  the 
filing  of  the  petition  m  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate  as 
a  preference,  and  the  person  receiving  it  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein,  shall  then 
have  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  prefer- 
ence, it  shall  be  voidable  by  the  trustee  and  he  may 
recover  the  property  or  its  value  from  such  person. 
Ajid  f or  the  purpose  of  such  recovery  any  court  of 
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bankruptcy,  as  hereinbefore  defined,  and  any  state 
<50urt  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdic- 
tion'^  Act  Cong.  June  25,  1910,  a  412,  §  11;  36  U.  S. 
Stats,  at  Large,  p.  842. 

An  analysis  of  the  quoted  statute  will  reveal  that, 
to  establish  a  preference,  the  trustee  in  the  instant 
litigation  must  show:  (1)  That  the  debtor  was  insol- 
vent at  the  time  of  the  entry  of  the  judgment;  (2)  that 
the  debtor  suffered  the  judgment  to  be  entered  within 
four  months  before  the  filing  of  the  petition;  (3)  that 
the  enforcement  of  the  judgment  secured  by  the  Stay- 
ton  State  Bank  against  Wassom  and  McLaughlin  ob- 
tains for  the  bank  a  greater  percentage  of  its  debt 
than  any  other  creditor  of  the  same  class;  and  (4) 
that  the  bank  or  its  agent  had  reasonable  cause  to 
believe  that  the  effect  of  such  judgment  was  to  give  a 
preference  within  the  meaning  of  the  acts  of  Congress 
relating  to  bankruptcy:  2  Loveland,  Bankruptcy 
<4  ed.),  §  545;  In  re  F.  M.  d  8.  Q.  Carlile  (D.  C),  199 
Fed.  612;  Painter  v.  Napoleon  Tp.  (D.  C),  156  Fed. 
289. 

8.  Much  is  said  in  the  briefs  concerning  the  first  and 
fourth  elements  of  a  preference,  but  it  is  sufficient 
here  to  say  that  the  plaintiff  offered  enough  evidence 
to  entitle  him  to  go  to  the  jury  on  these  two  questions. 
The  second  element  of  a  preference  is  established,  be- 
<3ause  all  the  proceedings  from  the  commencement  of 
the  action  by  the  Stayton  State  Bank  against  Was- 
som and  McLaughlin  to  the  entry  of  the  judgment, 
including  the  issuance  and  return  of  the  execution  and 
Hie  enforced  payment  of  the  judgment  with  moneys 
belonging  to  McLaughlin  individually,  occurred  within 
four  months  before  the  filing  of  the  petition :  2  Bem- 
ington.  Bankruptcy  (2  ed.),  §1384%;  Brandenburg^ 
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Bankruptcy  (3  ed.),  §  949;  Collier,  Bankruptcy  (9  ed.)r 
p.  800;  1  Loveland,  Bankruptcy  (4  ed.),  p.  323.  The 
third  essential  element  of  a  preference  will  now  re- 
quire attention. 

9.  The  defendant  contends  that  there  is  no  evidence 
of  any  claim  which  would  be  entitled  to  be  paid  before 
or  even  to  share  with  the  judgment  obtained  against 
Wassom  and  McLaughlin.  The  plaintiff  insists  that 
the  claim  held  by  the  Stayton  State  Bank  did  not 
stand  in  a  class  by  itself,  but  that  there  are  other 
creditors  whose  claims  are  entitled  to  share  with  the 
bank  in  the  funds  belonging  to  the  individual  estate 
of  M.  A.  McLaughlin.  During  the  trial  the  plaintiff 
offered,  but  the  court  refused  to  receive  in  evidence,. 
a  large  number  of  claims,  some  of  which  were  against 
Wassom  individually,  while  the  remainder  were 
against  the  partnership.  Three  notes  owned  by  the 
Silverton  Lumber  Company  were  received  in  evidence. 
Each  of  these  three  notes  says  that,  ^^We  promise  te 
pay  to  the  order  of  the  Silverton  Lumber  Company.  *'' 
and  is  signed  by  the  Salem  Lumber  Company,  Boy  H. 
Wassom  and  M.  A.  McLaughlin  in  the  order  named. 
The  court  also  received  in  evidence  the  four  notes 
upon  which  the  defendant  secured  its  judgment  against 
Wassom  and  McLaughlin.  Each  of  these  four  notes 
states  that,  **I  promise  to  pay  to  the  order  of  Stayton 
State  Bank,'^  and  is  signed  by  Roy  H.  Wassom  and! 
M.  A.  McLaughlin.  When  the  judgment  of  nonsuit 
was  granted,  four  groups  of  claims  had  been  brought 
to  the  attention  of  the  court:  (1)  Claims  against  the 
partnership;  (2)  claims  against  Wassom ;  (3)  the  three 
notes  held  by  the  Silverton  Lumber  Company;  and 
(4)  the  four  notes  executed  to  the  Stayton  State  Bank. 
The  claims  belonging  to  the  first  two  groups  were  not 
received  in  evidence,  nor  can  it  be  urged  that  they  ard- 
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in  any  sense  in  the  same  dass  as  the  notes  given  to 
the  Stayton  State  Bank.  The  notes  representing  the 
third  and  those  falling  in  the  fourth  group  are  in  evi- 
dence, and  the  main  contest  centers  around  these  two 
groups  of  claims,  with  the  defendant  strenuously 
urging  that  the  Silverton  Lumber  Company  is  not  a 
creditor  of  the  same  class  as  the  bank  and  plaintiff 
striving  to  maintain  his  position  that  the  bank  is  not 
a  creditor  of  a  class  different  from  the  Silverton  Lum-^ 
ber  Company. 

10, 11.  The  notes  held  by  the  Silverton  Lumber  Com- 
pany are  joint :  7  Cyc.  653.  The  instruments  executed 
to  the  Stayton  State  Bank  are  joint  and  several  obli- 
gations: 7  Cyc.  656;  Section  5850,  L.  0.  L.;  Nohle  v. 
Beeman-Spavlding-Woodward  Co.,  65  Or.  93, 106  (131 
Pac.  1006,  46  L.  B.  A.  (N.  S.)  162). 

12-14.  This  controversy  presents  a  situation  where- 
a  partnership  and  both  its  members  are  in  bankruptcy ; 
the  Silverton  Lumber  Company  notes  are  joint,  while 
the  Stayton  State  Bank  notes  are  joint  and  several ; 
the  joint  notes  are  signed  by  the  partnership  and  also 
by  the  individuals  who  compose  the  partnership,  but 
the  joint  and  several  notes  are  signed  by  the  individ- 
uals only;  the  evidence  shows  that  the  joint  and  sev- 
eral notes  are  founded  on  a  partnership  debt,  but  the- 
record  does  not  disclose  the  origin  of  the  joint  notes ;. 
the  joint  and  several  notes  have  been  paid  with  funds 
belonging  to  one  of  the  individual  signers,  while  no 
payments  have  been  made  on  the  joint  notes;  and 
therefore  the  question  for  discussion  is  whether  the 
joint  notes  are  in  the  same  class  as  the  joint  and  sev- 
eral notes  within  the  purview  of  the  National  Bank- 
ruptcy Act. 

An  xmderstanding  of  the  status  of  the  Silverton 
Lumber  Company  or  joint  notes  can  best  be  reached 
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by  first  noticing  the  dififerent  funds  which  may  be  made 
available  for  the  payment  of  the  Stayton  State  Bank 
or  joint  and  several  notes.  The  origin  of  the  joint 
and  several  notes  is  found  in  the  indebtedness  of  the 
partnership  to  the  Gooch  Lumber  Company,  but  the 
extension  of  time  for  the  payment  of  that  indebtedness 
furnished  a  suflScient  consideration  for  the  liability 
which  the  individuals  incurred  when  they  signed  those 
notes:  Merchants'  Bmk  v.  Thomas,  121  Fed.  306  (57 
C.  C.  A.  374).  The  individuals  who  signed  the  joint 
and  several  notes  are  jointly  and  severally  liable,  and 
therefore  the  payee  can  look  to  the  individual  estates 
of  Wassom  and  McLaughlin  for  payment,  or,  if  it 
wishes,  the  bank  may  look  to  the  partnership  estate 
for  payment,  for  the  reason  that  the  evidence  shows 
that  the  notes  arose  from  an  indebtedness  of  the  Salem 
Lumber  Company  to  the  Gooch  Lumber  Company. 
Under  all  the  authorities  the  Stayton  State  Bank  can 
elect  to  share  in  the  partnership  assets,  since  the  notes 
held  by  it  spring  from  a  partnership  indebtedness  and 
are  signed  by  the  persons  composing  the  firm,  or  the 
bank  may,  if  it  chooses,  look  to  the  individual  estates 
of  Wassom  and  McLaughlin,  or  either  of  them,  for 
payment,  since  they  have  signed  their  own  names  as 
individuals.  Li  the  instant  case  the  bank  exercised 
an  indubitable  right  when  it  elected  to  call  upon  the 
individual  property  of  McLaughlin  for  payment. 
While  it  is  not  necessary  to  decide  whether  the  Stay- 
ion  State  Bank  could  share  in  the  assets  of  both  the 
partnership  and  the  individual  estates,  yet  it  is  not 
going  far  afield  to  say  that  these  notes  can  share  with 
•claims  against  the  partnership  and  at  the  same  time 
participate  in  dividends  with  claims  against  the  indi- 
viduals on  the  theory  that  the  notes  in  truth  represent 
a  firm  indebtedness,  and  at  the  same  time  evidence  a 
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primary  individual  obligation:  Ex  parte  Ncison,  70 
Me.  363 ;  In  re  Bucj/rus  Mach.  Co.,  5  N.  B.  E.  303  (Fed. 
Oas.  No.  2100);  Stephenson  v.  Jackson,  9  N.  B.  B. 
255  (Fed.  Cas.  No.  13,374) ;  In  re  Bradley,  2  Biss.  515 
(Fed.  Cas.  No.  1772) ;  In  re  McCoy,  17  Am.  Bank.  B. 
760  (150  Fed.  106,  80  C.  0.  A.  60) ;  Winslow  v.  Wal- 
lace, 116  Ind.  317  (17  N.  E.  923, 1  L.  B.  A.  179) ;  Mock 
V.  Stoddard,  24  Am.  Bank.  B.  403  (177  Fed.  611,  101 
C.  C.  A.  237) ;  In  re  Thomas,  8  Biss.  139  (Fed.  Cas. 
No.  13,886) ;  Matter  of  Gray,  111  N.  Y.  404  (18  N.  E. 
719) ;  5  Cyc.  417. 

15,16.  While  the  Stayton  State  Bank  would  be 
obliged  to  share  with  creditors  of  the  same  class  hold- 
ing claims  against  McLaughlin  as  an  individual,  still 
the  bank  can  compel  the  payment  of  its  notes  in  full 
before  any  dividends  are  paid  out  of  the  individual 
•estate  on  pure  partnership  debts,  even  though  there 
are  no  firm  assets:  In  re  Knowlton  d  Co.,  202  Fed. 
480  (120  C.  C.  A.  610) ;  In  re  Telfer,  184  Fed.  224  (106 
€.  C.  A.  366) ;  In  re  Janes,  133  Fed.  912  (67  C.  C.  A. 
216);  In  re  Henderson  (D.  C),  142  Fed.  588;  In  re 
Evil  (D.  0.),  224  Fed.  796;  Farmers'  Bank  v.  Ridge 
Ave.  Bank,  240  U.  S.  498  (60  L.  Ed.  767, 36  Sup.  Ct.  Bep. 
461.)  A  pure  partnership  debt  is  primarily  the  obli- 
gation of  the  firm,  and  secondarily  the  obligation  of 
ilie  individuals  composing  the  firm,  and  therefore  the 
liability  of  the  individual  is  contingent,  and  hence 
partnership  assets  must  be  exhausted  before  a  mem- 
ber of  the  firm  is  obliged  to  pay  out  of  his  own  estate. 
To  the  primary  partnership  liability  the  persons  com- 
posing the  partnership  have,  by  signing  their  names 
to  the  Stayton  State  Bank  notes  as  individuals,  added 
a  primary  personal  liability,  so  that  both  the  partner- 
ship and  the  persons  composing  it  are  primarily  liable, 
and  therefore  on  principle  the  Stayton  State  Bank  is 
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empowered  to  look  to  McLaughliiiy  if  it  chooseS;  for 
payment  of  its  notes  to  the  exclusion  of  debts  incurred 
by  the  partnership  standing  alone.  Moreover,  Sec- 
tion 5  of  the  Bankruptcy  Act  points  out  the  course  to 
be  pursued  by  declaring  that : 

**(f)  The  net  proceeds  of  the  partnership  property 
shall  be  appropriated  to  the  payment  of  the  partner- 
ship  debts,  and  the  net  proceeds  of  the  individual 
estate  of  each  partner  to  the  payment  of  his  individ- 
ual debts.  Should  any  surplus  remain  of  the  prop- 
erty of  any  partner  after  paying  his  individual  debts, 
such  surplus  shall  be  added  to  the  partnership  assets 
and  be  applied  to  the  payment  of  the  partnership 
debts.  Should  any  surplus  of  the  partnership  prop- 
erty remain  after  paying  the  partnership  debts,  such 
surplus  shall  be  added  to  the  assets  of  the  individual 
partners  in  the  proportion  of  their  respective  inter- 
ests in  the  partnership":  30  TJ.  S.  Stats,  at  Large, 
p.  548. 

17.  The  defendant  argues  that  the  Silverton  Lum- 
ber Company  notes  stand  in  the  same  relation  to  the 
Stayton  State  Bank  notes  as  a  pure  partnership  debt, 
and  that  therefore  the  former  cannot  call  for  dividends 
out  of  the  individual  estate  of  McLaughlin  until  the 
bank  notes  are  first  paid  in  full.  If  the  joint  notes 
occupy  the  same  position  as  a  note  signed  by  the  part- 
nership only,  then  the  conclusion  contended  for  by  the 
defendant  is  inevitable.  There  is  no  evidence  of  the 
origin  of  the  Silverton  Lumber  Company  notes.  The 
defendant  urges,  however,  that  prima  facie  these  notes 
represent  a  partnership  debt,  because  the  name  of  the 
firm  appears  as  one  of  the  makers  of  the  paper;  but 
by  the  same  token  the  paper  is  prima  facie  the  obliga- 
tion also  of  the  individuals  who  signed  because  their 
names  appear  in  addition  to  the  names  of  the  part- 
nership: 2  Remington,  Bankruptcy  (2  ed.),  §§2240^ 
2263.    On  its  face  each  of  the  Silverton  Lumber  Com- 
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pany  notes  purports  to  be  the  obligation,  not  only  of 
the  partnership  as  snch,  but  also  of  the  individuals 
whose  names  appear  with  the  name  of  the  firm.  It  is 
at  least  fair  to  assume  that  the  parties  intended  that 
the  holder  of  the  notes  would  have,  not  only  the  secu- 
rity afforded  by  the  partnership  as  such,  but  the  con- 
temporaneous security  furnished  by  the  individuals. 
The  fact  that  the  note  is  joint  does  not  necessarily 
imply  that  it  is  the  debt  of  none  of  the  signers  except 
the  partnership.  The  joint  note  of  Wassom  and 
McLaughlin  for  a  debt  in  no  way  connected  with  the 
partnership  would  not  make  it  a  primary  claim  against 
the  partnership  merely  because  the  partnership  is 
joint:  2  Remington,  Bankruptcy  (2  ed.),  §  2244.  On 
the  record  as  it  is  presented  to  us  the  notes  held  by 
the  Silverton  Lumber  Company  must  be  deemed  to 
be  the  joint  notes  of  the  partnership  considered  as 
such,  and  of  Wassom  and  McLaughlin  regarded  as  in- 
dividuals, because  that  is  exactly  what  the  paper  pur- 
ports to  be :  Hosmer  v.  Burke,  26  Iowa,  353.  The  final 
chapter  of  this  contest  presents  a  conflict  between 
joint  and  several  notes  on  the  one  hand  and  joint  notes 
on  the  other,  and  for  that  reason  it  will  be  proper  to 
note  some  of  the  characteristics  of  each  kind  of  obli- 
gation, as  well  as  the  difference  between  them. 

18-21.  A  joint  and  several  contract  is  with  each 
promisor  and  also  with  all  jointly,  with  the  result  that 
they  are  all  liable  together  on  the  joint  obligation,  and 
each  individual  is  liable  upon  his  separate  obligation, 
and  they  may  be  sued  jointly  or  severally  as  the  prom- 
isee may  elect :  9  Cyc  657.  A  joint  contract,  however, 
is  with  all  the  promisors  together,  with  the  result  that 
all  must  be  sued  jointly  if  either  promisor  objects  to 
a  suit  or  action  brought  against  less  than  all ;  but  if  a 
judgment  be  obtained  without  objection  against  less 
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than  all  who  are  jointly  liable,  the  entire  debt  is 
merged  in  that  judgment:  Ryckman  v.  Manerud,  6S 
Or.  350  (136  Pac.  826,  Ann.  Gas.  1915C,  522).  Ordi- 
narily, a  release  of  one  frees  all :  9  Cyc  654.  Although 
a  promisee  may  sue  all  or  only  one  of  two  or  more  joint 
and  several  promisors,  nevertheless  a  judgment  ob- 
tained against  joint  and  several  promisors  does  not 
give  to  tile  judgment  creditor  any  rights  for  the  col- 
lection of  the  debt  which  are  not  possessed  by  the 
owner  of  a  judgment  against  persons  who  are  merely 
joint  debtors  and  who  have  been  served  with  sum- 
mons. The  owner  of  a  judgment  against  persons  who 
are  jointly  and  separately  liable  may  seize  the  prop- 
erty of  all  or  the  property  of  each  if  he  chooses,  and 
he  is  not  obliged  to  look  to  one  before  he  calls  upon 
the  other  for  payment.  If  all  the  promisors  on  a  joint 
obligation  are  served  with  summons  and  a  judgment 
secured  against  them,  then  the  owner  of  the  judgment 
is  not  obliged  to  exhaust  the  joint  property  before 
seizing  the  separate  property  of  the  individual  prom- 
isors because  he  may  do  as  he  chooses  {Godfrey  v. 
Gibbons,  22  Wend.  (N.  Y.)  569;  West  Dtduth  Land 
Co.  V.  Bradley,  75  Minn.  275  (77  N.  W.  964) ;  Low  v. 
Adams,  6  Cal.  277;  17  Cyc  1082),  for  the  reason  that 
in  a  joint,  as  well  as  in  a  joint  and  several,  obligation 
each  obligor  who  is  bound  at  all  is  liable  in  solido  for 
the  whole  debt :  9  Cyc  653 ;  Allin  v.  Sharburne  's  Exr., 
1  Dana  (Ky.),  68  (25  Am.  Dec  121);  Ripley  v. 
Crooker,  47  Me.  370  (74  Am.  Dec.  491) ;  Dumanoise  v. 
Townsend,  80  Mich.  302  (45  N.  W.  179) ;  Alpaugh  v. 
Wood,  53  N.  J.  Law,  638  (23  Ati.  261) ;  Gray  v.  RoUo, 
18  WaU.  629  (21  L.  Ed.  927). 

22.  Even  though  service  cannot  be  obtained  on  all 
those  who  are  jointly  liable  on  a  contract,  still  our 
statutes  authorize  the  court  to  permit  the  promisee  to 
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have  a  judgment  against  all,  and  he  may  satisfy  that 
judgment  with  the  joint  property  of  all  the  promisors 
or  the  individual  property  of  the  separate  promisors 
who  have  heen  served  with  summons,  and,  further- 
more, the  judgment  creditor  is  not  obliged  to  exhaust 
the  joint  property  before  calling  upon  the  separate 
estates  for  payment :  Sections  61, 181  and  188,  L.  0.  L. ; 
Stivers  v.  Byrhett,  56  Or.  565,  571  (108  Pac.  1014, 109 
Pac.  386) ;  Berlin  dk  Lepori  v.  Mattison,  80  Or.  354  (157 
Pac.  153). 

23.  While  it  is  true  that  a  joint  claim  is  burdened 
with  some  incidental  encumbrances  which  may  hinder 
its  prosecution  to  judgment,  yet,  in  the  final  analysis, 
a  joint  promise  makes  each  promisor  liable  for  the 
whole  debt,  and  the  liability  of  the  individual  is  not 
secondary  as  in  the  case  of  partners.  A  joint  and 
several  debt  and  also  a  joint  debt  are  unlike  a  pure 
partnership  debt,  because  the  latter  creates  a  primary 
charge  against  the  partnership  fund  and  a  secondary 
charge  against  the  separate  funds  of  the  persons  who 
compose  the  partnership,  and  it  necessarily  follows 
that  a  pure  partnership  creditor  is  not  in  the  same 
class  as  a  creditor  who  holds  a  claim  against  an  indi- 
vidual who  happens  to  be  a  member  of  the  partnership. 
Neither  the  Silverton  Lumber  Company  notes  nor  the 
Stayton  State  Bank  notes  are  pure  partnership  debts, 
but  both  groups  of  notes  are  unsecured  claims  against 
the  persons  whose  names  appear  as  makers,  and  as 
such  unsecured  claims  they  are  entitled  to  receive  divi- 
dends from  the  estate  of  each  promisor:  Board  of 
County  Commrs.  v.  Hurley,  169  Fed.  92, 97  (94  C.  0.  A. 
362). 

24.  Both  the  Silverton  Lumber  Company  and  the 
Stayton  State  Bank  were  creditors  of  McLaughlin  on 
July  16, 1914,  when  the  action  was  commenced  against 
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Wassom  and  McLaughlin,  and  consequently  the  en- 
forcement of  the  judgment  obtained  by  the  bank  will 
woik  a  preference  if  the  two  creditors  belong  to  the 
same  class.  The  meaning  of  the  word  ^^dass''  as  used 
by  the  Bankruptcy  Act  is  explained  in  Swarts  v. 
Fourth  Nat.  Bank,  8  Am.  Bank.  R.  673,  680  (117  Fed. 
1,  54  C.  C.  A.  387),  where  the  court  says: 

**  While  it  is  true  that  the  Bankrupt  Act  does  not 
define  the  word  *  class, '  nor  in  terms  state  what  crectt- 
tors  are  in  the  same  class,  it  creates  some  classes,  and 
specifies  others,  and  it  seems  to  us  that  the  meaning 
of  the  word  *  class*  in  the  act  should,  if  possible,  be 
derived  from  the  statute  itself.  Section  64,  after  di- 
recting the  payment  of  certain  expenses  of  adminis- 
tration, creates  three  classes  of  creditors:  Parties  to 
whom  taxes  are  owing;  employees  holding  claims  for 
certain  wages;  and  those  who,  by  the  laws  of  the 
States  or  of  the  United  States,  are  entitled  to  priority. 
Sections  56b,  57e  and  57h  provide  for  the  treatment 
and  disposition  of  claims  secured  by  property,  and  of 
claims  which  have  priority.  The  creditors  who  hold 
these  various  claims,  and  the  general  creditors  of  the 
estate,  constitute  the  classes  oi  creditors  of  which  the 
Bankrupt  Act  treats.  Now,  if  any  one  of  these  vari- 
ous classes  is  taken  by  itself  and  examined,  it  will  be 
seen  that  each  one  of  the  creditors  in  the  same  class 
always  receives  the  same  percentage  upon  his  claim, 
out  of  the  estate  of  the  bankrupt  that  every  other 
creditor  of  his  class  receives.  Where  the  estate  is 
insufficient  to  pay  the  claims  of  different  classes  in 
full,  the  classes  receive,  out  of  the  bankrupt  estate, 
different  percentages  of  their  claims,  but  creditors  of 
the  same  class  receive  the  same  percentage.  The  test 
of  classification  is  the  percentage  paid  upon  the  claims 
out  of  the  estate  of  the  bankrupt.  •  •  Those  creditors 
who  are  entitled  to  receive  out  of  the  estate  of  the 
bankrupt  the  same  percentage  of  their  claims  are  in 
the  same  class,  however  much  their  owners  may  have 
the  right  to  collect  from  others  than  the  bankrupt. 
Their  relations  to  third  parties,  their  right  to  collect 
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of  others,  the  personal  security  they  may  have  through 
indorsements  or  guaranties,  receive  no  consideration, 
no  thought.  It  is  the  relation  of  their  claims  to  the 
estate  of  the  bankrupt,  the  percentages  tiieir  claims 
are  entitled  to  draw  out  of  the  estate  of  the  bankrupt, 
and  these  alone,  that  dictate  the  relations  of  the  credi- 
tors to  the  estate,  and  fix  their  classification  and  their 
preferences*':  2  Remington,  Bankruptcy  (2  ed.), 
§  1387 ;  1  Loveland,  Bankruptcy,  §  513. 

Both  groups  of  notes  belong  to  the  fourth  class  of 
creditors  of  McLaughlin,  and  therefore  the  Silverton 
Lumber  Company  notes  would  be  entitled  to  the  same 
percentage  of  dividends  as  the  Stayton  State  Bank 
notes  could  claim  from  the  individual  estate  of  Mc- 
Laughlin ;  and  the  conclusion  follows  that  both  groups 
of  notes  are  held  by  creditors  of  the  same  class*  It 
was  error  to  allow  a  nonsuit. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this 
opinion.  Bbvbbsbd  and  Bbmandbd. 

BsHBABiNa  Dbnibd. 

Mb.  Chtef  Jxtsticb  Moobb,  Mb.  Justiob  Bbak  and 
Mb.  JusnoB  MoBbidb  concur. 


iiLrgaed  Oetober  17,  reversed  Deeember  27,  1916b 

STATE  V.  BRANSON. 

(161  Pac.  689.) 

Orimliial  Iaw— BvldeiLM— AdmlBBibUity. 

1.  In  a  murder  case,  where  it  appeared  that  the  footprinte  of  a 
man  and  woman  and  a  woman's  hair-rat  were  found  in  the  yicinity 
of  the  body,  eyidenee  that  a  codef endant,  wife  of  deceased,  had  been 
teen  by  several  witnesses  near  the  scene  of  the  crime  shortly  after 
a  shot  had  been  heard,  that  deceased  waa  Jealona  of  a  supposed  inti- 
macy between  defendant  and  his  wife  to  defendant's  knowledge,  and 
of  subsequent  con^arison  of  the  hair-rat  with  those  used  by  the  wife, 
was  admissible  as  a  narration  of  the  cirenmstanees  so  elosely  con- 
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neeted  with  the  issue  as  to  be  &  part  of  the  re$  gestae  and  tending 
to  show  joint  action,  and  was  not  evidence  of  declaration  and  acts 
of  a  co-conspirator  before  proof  of  eonspiraej  forbidden  bj  Section 
727,  subdivision  6,  L.  O.  L. 

Homicide— -Bvldence—Adinlwlbfltty. 

2.  Testimony  of  witness  as  to  a  comparison  of  a  hair-rat  found  in 
the  vicinity  of  the  body  with  those  found  by  them  at  the  house  of  a 
codefendant,  wife  of  deceased,  was  properly  permitted  when  the  wit- 
nesses testified  that  the  "rats"  submitted  in  court  were  not  the  ones 
compared  by  them  at  the  home  of  the  eodef  endant. 

Homicide— BYldenc^-^AdniiBSlbiUtj. 

3.  Evidence  that  defendant  had  been  seen  talking  to  a  codefend- 
ant,  wife  of  deceased,  on  numerous  occasions  in  front  of  her  home, 
when  her  husband  was  absent,  and  that  she  had  been  seen  standing 
on  the  bank  of  the  river  100  yards  from  the  bridge  on  which  defend- 
ant was  standing,  was  admissible,  as  going  directly  to  the  conduct  of 
the  defendant. 

Hdmiclde—BTidence— Admissibility. 

4.  Evidence  of  comparison  made  between  woman's  tracks  found 
at  the  scene  of  the  homicide  with  shoes  worn  bv  codefendant,  wife 
of  deceased,  was  properly  admitted,  where  the  shoes  compared  were 
not  in  court. 

CMminal  Law— Trial — Statementi  of  CoiuuwL 

5.  The  action  of  the  court  in  permitting  the  district  attorney,  in 
his  opening  statement  to  the  jury,  to  announce  his  intention  to  prove 
that  defendant  and  codefendant,  wife  of  deceased,  had  been  seen 
together  under  peculiar  circumstances,  although  with  the  purpose  of 
raisine  a  suspicion  of  adultery  and  thereby  establishing  a  motive  for 
the  kuling,  was  not  error. 

[As  to  limitations  upon  the  right  of  argument  of  eounsel  in 
criminal  trials,  see  note  in  46  Am.  St  B^.  23.] 

Wltaesses — Cross-examination— Impeachment. 

6.  Defendant's  witness  was  properly  questioned  on  cross-examina- 
tion as  to  a  purported  conversation  in  which  the  witness  was  sup- 
posed to  have  advised  the  codefendant,  wife  of  deceased,  that  she 
and  defendant  would  be  arrested,  separated,  and  each  misled  into 
thinking  that  the  other  had  confessed  and  advising  her  and  request- 
ing another  to  remain  silent  as  to  such  advice. 


Witnesses — ^Impeachment— BebuttaL 

7.  Where  defendant's  witness  on  cross-examination  denied  state- 
ments advising  codefendant,  wife  of  deceased,  that  she  and  defend- 
ant would  be  arrested,  separated  and  misled  into  believing  each  had 
confessed,  evidence  in  rebuttal  that  such  statements  were  made  was 
admissible. 

Ociminal  Law— Appeal  and  Brror— Beriew- Xnstmctiona. 

8.  The  refusal  of  a  requested  instmction  fnlly  eovered  by  th« 
given  instructions  was  not  error. 
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CzlmHial  Law— Trial— iMstrnctioni. 

9.  Where  there  was  no  evidenee  of  a  conspiracy  or  common  design 
"between  defendant  and  eodefendant  to  mnrder,  a  qualification  of  an 
instruction  on  alibi  that,  if  defendants  were  acting  together  with  a 
•common  design  to  bring  about  the  death  of  deceased,  it  would  not  be 
necessary  for  both  of  them  to  have  been  actuaUy  present  at  the  crime 
Imt  each  is  bound  by  the  act  of  the  other  in  furtnerance  <^  the  com- 
mon design,  was  error. 

Criminal  Law— Beylew— Beversal. 

10.  Although  Article  YII,  Section  8,  of  the  Constitution,  as 
amended  in  1911,  provides  that,  if  the  Supreme  Court  shall  be  of 
opinion  that  the  judgment  of  the  court  appealed  from  was  such  as 
should  have  been  rendered  in  the  case,  such  judgment  should  be 
affirmed,  notwithstanding  any  error  committed  during  the  trial  in  a 
murder  case,  where  the  court  erroneously  instructed  the  jury  as  to 
conspiracy  between  codefendants,  the  appellate  court  may  not  deter- 
mine what  influence  the  elimination  of  the  question  of  conspiracy 
would  have  upon  the  jury's  determination,  and  judgment  must  be 
reyersed* 

From  Yamhill :  Habby  H.  Belt,  Judge. 

Department  1.    Statement  by  Mb.  Jtjsticb  Benson. 

William  Branson  and  Anna  Booth  were  jointly  in- 
dicted for  murder  in  the  second  degree  charged  to 
have  been  committed  in  the  killing  of  William  Booth 
on  October  8,  1915.  Separate  trials  having  been  de- 
manded by  the  defendants,  the  defendant  Branson  was 
placed  upon  trial,  and  from  a  verdict  of  guilty  as 
charged  and  a  judgment  thereon  he  prosecutes  this 
appeal.  Bbvebsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  <&  Burdett,  with  oral  argu- 
ments  by  Mr.  W.  T.  Vinton  and  Mr.  James  E.  Burdett. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
Roswell  L.  Conner,  District  Attorney. 

Mb.  Justiob  Bbksok  delivered  the  opinion  of  the 
court. 

The  first  eight  assignments  of  error  are  so  closely 
related  as  to  be  susceptible  of  discussion  together. 
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To  clearly  oomprehend  defendant's  contentions,  it  is 
necessary  to  make  a  brief  statement  of  the  evidence 
submitted  by  the  prosecution.  William  Booth,  the  vic- 
tim of  the  alleged  homicide,  was  the  husband  of  the 
defendant  Anna  Booth ;  their  home  being  in  the  village 
of  Willamina,  upon  the  east  bank  of  the  Willamina 
Biver.  The  defendant  Branson,  a  young  man  23  years 
of  age,  resided  with  his  parents  in  the  same  village. 
On  the  afternoon  of  October  8,  1915,  at  about  1:30 
p.  M.,  some  witnesses  heard  a  shot  fired  near  the  river 
at  a  point  on  the  premises  of  one  Yates,  about  a  mile 
and  a  half  northwest  of  Willamina,  and  near  the 
county  road  running  past  the  Yates  place.  At  about 
3 :30  p.  M.  a  young  man  named  Carter  discovered  the 
dead  body  of  William  Booth  lying  on  the  bank  of  the 
river  with  one  hand  and  perhaps  other  portions  of 
the  corpse  in  the  water.  He  immediately  hastened  to 
the  village  and  notified  the  authorities.  An  inquest  was 
held,  and  in  the  vicinity  of  the  body  the  footprints  of 
a  man  and  a  woman  were  found  in  the  loose  soil.  A 
** woman's  hair-raf  was  also  found  there. 

1.  Upon  the  trial  evidence  was  admitted,  over  the 
objection  of  the  defendant,  tending  to  prove  that  Will- 
iam Booth  was  jealous  of  the  supposed  intimacy  be- 
tween his  wife  and  the  defendant;  that  this  jealousy 
was  well  known  to  Branson;  that  near  1  o'clock  on 
the  afternoon  of  the  homicide  witnesses  saw  Anna 
Booth  walking  along  the  county  road  in  the  direction 
of  the  spot  where  the  body  of  William  Booth  was  sub- 
sequently found ;  that  a  few  minutes  later  the  defend- 
ant was  seen  going  in  the  same  direction;  that  they 
each  passed  Axel  Nelson,  who  was  sitting  in  his  wagon 
on  the  highway  talking  to  a  woman  who  stood  in  her 
doorway ;  and  that  Nelson,  within  a  few  minutes  after 
defendant  passed,  drove  on  in  the  same  direction  to 
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his  home  some  four  miles  west  of  Willamina,  but  did 
not  see  either  defendant  again.  Mrs.  Yates  was  per- 
mitted, over  the  objection  of  defendant,  to  testify  that 
she  heard  a  shot  near  the  river  bank  at  the  foot  of  her 
garden;  that  she  went  down  in  that  direction  to  see 
about  it,  and  when  near  the  gate  opening  into  the  high- 
way she  saw  Anna  Booth  in  the  road  at  a  point  near 
where  the  body  of  Booth  was  afterward  discovered. 
Clay  Bowell  was  permitted  to  testify  that  on  the  after- 
noon of  the  homicide  he  was  fixing  a  fence  along  the 
road  a  short  distance  west  of  the  place  where  the  kill- 
ing occurred;  that  about  1:30  p.  m.  he  heard  a  shot 
fired,  and  that  within  15  or  20  minutes  thereafter  Anna 
Booth  passed  him  going  west.  Other  witnesses  tes- 
tified to  the  circumstance  of  visiting  the  home  of  Anna 
Booth  on  the  morning  after  the  homicide  and  making 
a  comparison  of  the  ** hair-rat**  found  at  the  scene  of 
the  tragedy  with  others  which  were  at  the  time  in  the 
possession  and  use  of  the  defendant  Anna  Booth. 
Defendant  urges  that  all  of  the  evidence  was  errone- 
ously admitted,  for  the  reason  that  it  violates  thts 
statutory  rule  that  evidence  of  the  declaration  or  act 
of  a  conspirator  cannot  be  given  against  a  co-conspira- 
tor until  after  proof  of  a  conspiracy:  Subdivision  6, 
Section  727,  L.  0.  L.  It  will  be  noticed,  however,  that 
the  testimony  referred  to  does  not  involve  any  decla- 
rations of  Anna  Booth,  and  merely  a  narration  of  cir- 
cumstances so  closely  connected  with  the  vital  issue 
upon  trial  as  to  be  a  part  of  the  res  gestae. 

In  Commonwealth  v.  Kaiser,  184  Pa.  493,  499  (39 
Atl.  299,  300),  the  court  says: 

*'The  commonwealth  claimed  a  conspiracy,  but  the 
court  held  the  evidence  insufficient  to  sustain  that  con- 
tention, but  admitted  evidence  of  the  presence  and 
identification  of  accomplices.  The  question  of  accom- 
plices and  what  they  did  is  a  different  one  from  con- 
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spiracy,  but  the  two  issues  run  closely  together  in  the 
mode  of  proof  and  the  evidence  to  estabhsh  them.  *  * 

Again,  in  FitzpatricJc  v.  United  States,  178  U.  S.  304 
(44  L,  Ed.  1078,  20  Sup.  Ct.  Eep.  944),  we  note  the  fol- 
lowing language : 

*'As  there  was  some  evidence  tending  to  show  a 
joint  action  on  the  part  of  the  three  defendants,  any 
fact  having  a  tendency  to  connect  them  with  the  mur- 
der was  competent  upon  the  trial  of  Fitzpatrick.  The 
true  distinction  is  between  statements  made  after  the 
fact,  which  are  competent  only  against  the  party  mak- 
ing the  statement,  and  facts  connecting  either  party 
with  the  crime  which  are  competent  as  a  part  of  the 
whole  transaction.  In  the  trial  of  either  party  it  is 
proper  to  lay  before  the  jury  the  entire  affair,  includ- 
ing the  acts  and  conduct  of  all  the  defendants  from  the 
time  the  homicide  was  first  contemplated  to  the  time 
the  transaction  was  closed.  It  may  have  a  bearing 
only  against  the  party  doing  the  act,  or  it  may  have 
a  remoter  bearing  upon  the  other  defendants;  but» 
such  as  it  is,  it  is  competent  to  be  laid  before  the 
jury/* 

In  Mrisser  v.  State,  157  Ind.  423  (61  K  E.  1),  it  is 
said: 

'"The  rule  urged  by  appellant  in  regard  to  the  dec- 
larations and  acts  of  a  conspirator  made  after  the 
object  of  the  conspiracy  has  been  accomplished  has  no 
application  to  such  evidence.  The  evidence  was  con- 
cerning a  physical  fact,  and  tended  to  prove  the  guilt 
of  Marshall,  and  when  considered  in  connection  with 
all  the  other  evidence  in  the  case  also  tended  to  prove 
the  guilt  of  appellant.  There  was  no  doubt  that  a 
homicide  had  been  committed.  The  question  of  the 
guilt  or  innocence  of  appellant  was  to  be  determined 
by  the  jury.  There  was  evidence  tending  to  show 
that  three  persons  were  present  at  the  commission  of 
the  crime,  and  any  fact  tending  to  connect  any  one  of 
them  with  the  crime  was  competent  evidence  against 
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the  others.    That  evidence  of  this  character  is  admis- 
sible is  well  settled/' 

It  would  seem  that  the  authorities  make  a  marked 
distinction  between  evidence  tending  to  show  a  con- 
spiracy and  that  which  tends  simply  to  disclose  joint 
action.  Upon  the  latter  theory  the  evidence  was  prop- 
erly admitted. 

2.  It  is  also  contended  that  the  testimony  in  regard 
to  the  comparison  of  the  *' rats'*  was  incompetent^ 
because  the  witnesses  did  not  qualify  as  experts,  and^ 
if  not  experts,  the  jury  was  the  proper  authority  to 
make  the  inspection.  In  reference  to  this  point,  it 
may  be  said  that  the  witnesses  for  the  state  testified 
that  the  ** rats''  submitted  in  court  were  not  the  ones 
compared  by  them  at  the  home  of  Anna  Booth,  and 
under  such  circumstances  it  was  proper  for  the  court 
to  permit  them  to  testify  as  to  their  former  compari- 
son. 

3, 4.  It  is  next  urged  by  defendant  that  the  court 
erred  in  permitting  witnesses  to  testify,  over  his  objec- 
tion, to  having  seen  him  on  numerous  occasions  talUng 
to  Anuft  Booth  in  front  of  her  home  when  her  husband 
was  absent,  and  upon  one  occasion  seeing  her  stand- 
ing upon  the  bank  of  the  river  at  a  point  about  100 
yards  above  the  bridge  and  the  defendant  standing 
upon  the  bridge  smoking  a  cigarette.  It  is  not  for 
us  to  discuss  the  weight,  effect  or  value  of  this  evi- 
dence, but  since  it  goes,  not  to  the  acts  of  the  codef  end- 
ant,  but  directly  to  the  conduct  of  this  defendant,  there 
was  no  error  in  admitting  it.  What  has  been  said  in 
reference  to  the  '*rats"  may  well  be  applied  to  the 
evidence  in  regard  to  the  woman 's  tracks  found  at  the 
scene  of  the  homicide  and  measurements  and  compari- 
sons thereof  with  shoes  worn  by  Anna  Booth.  The 
evidence  was  properly  admitted. 
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5.  Complaiiit  is  also  made  that  the  court  committed 
error  in  permitting  the  district  attorney,  in  his  open- 
ing statement  to  the  jury,  to  announce  his  intention 
to  prove  that  the  two  defendants  were  seen  together 
under  peculiar  circumstances,  since  its  purpose  was 
to  raise  a  suspicion  of  adultery  and  thereby  establish 
a  motive  for  the  killing.  As  we  have  already  sug- 
gested that  the  evidence  referred  to  was  properly 
admitted,  no  error  can  be  based  thereon. 

6,  7.  The  next  assignment  pertains  to  the  questions 
and  answers  whereby  it  was  sought  to  impeach  the 
testimony  of  Isabel  Branson.  Briefly  stated,  the 
€ross-examination  of  this  witness  was  directed  to  a 
purported  conversation  alleged  to  have  been  held  be- 
tween the  witness  and  Anna  Booth  on  the  day  before 
the  preliminary  examination  of  both  defendants  be- 
fore a  conmiitting  magistrate  in  which  the  witness  was 
supposed  to  have  advised  Mrs.  Booth  that  she  and  the 
defendant  Branson  would  both  be  arrested,  put  into 
separate  cells,  and  each  misled  into  believing  that  the 
other  had  confessed,  and  advising  her  to  remain  silent, 
and  also  requesting  Maude  Fuqua  to  keep  quiet  as  to 
«uch  advice.  The  witness  denied  making  such  state- 
ments, and  in  rebuttal  the  witness  Maude  Fuqua  tes- 
tified to  their  having  been  made.  In  the  case  of  State 
V.  Olds,  18  Or.  440  (22  Paa  940),  this  court  says: 

'^The  state  had  the  right,  on  the  cross-examination, 
to  ask  this  witness  anything  that  would  show  his  in- 
terest in  the  result  of  the  trial,  and  anything  he  did 
in  aid  of  the  defendant  about  the  trial,  for  the  purpose 
of  enabling  the  jury  to  properly  weigh  his  evidence, 
and  to  intelligently  pass  upon  his  credibility.** 

The  same  doctrine  is  quite  clearly  stated  in  State  v. 
Finch,  54  Or.  482  (103  Pac.  505),  and  we  conclude  that 
there  was  no  error  in  admitting  the  evidence. 
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8.  We  now  oome  to  the  consideration  of  the  charge 
to  the  jury.  Among  others,  the  defendant  requested 
the  court  to  instruct  the  jury  as  follows : 

'*If  you  should  infer  from  proven  circumstances 
alone  that  adulterous  relations  existed  between  the  de- 
fendant William  Branson  and  Anna  Booth,  you  can- 
not base  upon  such  inference  the  further  inference  of 
the  slaying  of  William  Booth  by  the  defendant  William 
Branson.  In  other  words,  inferences  can  only  arise 
from  facts  legally  proved  and  not  from  other  infer- 
ences.'* 

The  court  refused  the  request,  and  this  is  assigned 
as  error.  All  that  needs  to  be  said  in  relation  to  this 
assignment  is  that  the  substance  of  the  requested  in- 
struction is  fully  covered  by  the  charge  which  was 
^ven,  and  consequently  it  was  not  error  to  decline  a 
repetition  thereof. 

9.  We  shall  next  consider  the  court's  instruction 
upon  the  subject  of  an  alibi.  The  defendant  requested 
that  the  jury  be  instructed  as  follows : 

**You  are  instructed  that  one  of  the  defenses  inter- 
posed by  the  defendant  in  this  case  is  what  is  blown 
as  an  alibi ;  that  is,  that  the  defendant  was  at  another 
place  at  the  time  of  the  commission  of  the  crime.  The 
cowrt  instructs  you  that  such  defense  is  as  proper  and 
legitimate  if  proven,  as  any  other,  and  all  evidence 
bearing  upon  that  point  should  be  carefully  considered 
by  you.  If,  in  view  of  all  the  evidence,  you  have  a 
reasonable  doubt  as  to  whether  the  defendant  was  in 
some  other  place  when  the  crime  was  committed,  then 
you  should  give  the  defendant  the  benefit  of  the  doubt. 
Regarding  the  defense  of  an  alibi,  you  are  instructed 
that  the  defendant  is  not  required  to  prove  that  de- 
fense beyond  a  reasonable  doubt,  to  entitle  him  to  an 
acquittal,  but  is  suflScient  if  the  evidence  raises  a 
reasonable  doubt  of  his  presence  at  the  time  and  place 
of  the  commission  of  the  crime  charged.'' 

•9  Or.- 
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The  court  gave  the  substance  thereof,  but  with  vital 
modifications^  in  the  following  form : 

'  *  You  are  instructed  that  one  of  the  defenses  inter- 
posed by  the  defendant  in  this  case  is  what  is  known 
as  an  alibi ;  that  is,  that  the  defendant  Branson  was  at 
another  place  at  the  time  of  the  commission  of  the  al- 
leged crime.  This  court  instructs  you  that  such  de- 
fense is  as  proper  and  legitimate,  if  proven,  as  any 
other  and  all  evidence  bearing  upon  that  point  should 
be  carefully  considered  by  you.  If,  in  view  of  all  the 
evidence,  you  have  a  reasonable  doubt  as  to  whether 
the  defendant  was  at  some  other  place  when  the  crime 
was  committed,  then  you  should  give  the  defendant  the 
benefit  of  that  doubt,  and  find  the  defendant  not  guilty, 
subject,  however,  to  the  other  instructions  which  I 
will  give  you  relative  to  the  law  of  this  case.  Eegard- 
ing  the  defense  of  an  alibi,  you  are  instructed  that  the 
defendant  is  not  required  to  prove  that  defense  beyond 
a  reasonable  doubt  to  entitle  him  to  acquittal,  but  it  is 
sufficient  if  the  evidence  raises  a  reasonable  doubt  of 
his  presence  at  the  time  and  place  of  the  commission 
of  tiie  crime  diarged.  In  this  case,  however,  you 
should  bear  in  mind  the  instruction  which  I  have  here- 
tof ore  given  you  that  if  the  defendant  and  Anna  Booth 
were  acting  together  with  the  common  design  to  bring 
about  the  death  of  William  Booth,  in  the  manner  and 
as  charged  in  the  indictment,  it  would  not  be  neces- 
sary for  both  of  them  to  have  been  actually  present  at 
the  place  and  at  the  time  of  the  alleged  crime,  for,  as 
I  have  stated  to  you  before,  each  codef endant  is  bound 
by  the  act  of  the  other  in  the  furtherance  and  execu- 
tion of  the  common  design.'' 

This  is  undoubtedly  a  correct  and  excellent  abstract 
exposition  of  law,  and,  if  the  record  disclosed  any  evi- 
dence of  a  common  design  or  conspiracy  to  take  tiie 
life  of  William  Booth,  there  would  be  no  doubt  what- 
ever of  the  correctness  of  the  charge.  We  have 
searched  the  record  in  vain  for  a  scintilla  of  evidence 
tending  to  disclose  any  conspiracy  or  common  design 


Dec.  1916.J  State  v.  Branson.  887 

to  i)erpetrate  a  homicide.  This  court,  in  a  long  line 
of  decisions  beginning  with  Morris  v.  Perkins,  6  Or. 
350,  has  held  that  it  is  error  to  submit  to  a  jury  ques- 
tions of  fact  upon  which  there  is  no  evidence.  That 
the  concluding  portions  of  the  instruction  quoted  is 
error  cannot,  therefore,  be  doubted,  and  to  determine 
that  it  was  prejudicial  to  the  defendant's  interest  is 
manifest  from  the  mere  reading. 

10.  It  has  been  urged  that,  even  though  the  instruc- 
tion is  error,  the  judgment  should  be  affirmed  under 
the  authority  of  Section  3  of  Article  VU  of  the  state 
Constitution  as  amended  in  1911  (Laws  1911,  p.  7), 
wherein  it  is  provided  that : 

**If  the  Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  •  •  the  matters  thus  submitted,  that 
the  judgment  of  the  court  appealed  from  was  such  as 
should  have  been  rendered  in  the  case,  such  judgment 
shall  be  affirmed,  notwithstanding  any  error  committed 
during  the  trial/' 

To  answer  this  suggestion  fully  would  involve  such 
a  discussion  of  the  value  and  effect  of  the  evidence  in 
the  case  as  would,  under  the  circumstances,  be  im- 
proper. We  thus  confine  ourselves  to  saying  that  an 
elimination  of  the  question  of  conspiracy  might  well 
have  a  direct  influence  upon  a  jury's  determination  of 
the  decree  of  crime  involved  in  the  acts  as  a  crime,  and 
such  determination  must  always  remain  a  function  of 
the  jury  rather  than  of  the  court. 

It  follows  that  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial.  Bevebsed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justiob  Habbis  and 
Mb.  Justiob  MoBbidb  concur. 
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Argned  October  11,  affirmed  December  27,  1918. 

PACIFIC  COMPANY  v.  CEONAN. 

(161  Pae.  692.) 

Pleading-- Amendment  Dulng  Trial— Vacluioe. 

1.  Where  defendant,  by  evident  clerical  error,  fafled  to  denj  mate* 
rial  allegations,  the  rme  against  amendment  changing  the  canse  of 
action  does  not  prevent  amendment  to  enter  the  denial,  especially 
where  both  parties  went  to  trial  on  the  theory  that  mieh  matters  were 
at  issue,  and  plaintUfe  only  objections  were  too  general  to  indicate 
the  defect. 

Pleading— Amendment  Dozlnc  Ttial— -Variance. 

2.  The  allowance  or  refoeal  of  an  amendment  it  largely  a  matter 
of  discretion  of  the  court  and  depends  <m  circamatancei  of  the  par- 
ticular case. 

Pleading— A  mendment  Dnxlng  Trial. 

3.  Courts  should  be  liberal  in  granting  amendments  pending  trial, 
when  it  is  evident  that  such  coarse  will  further  justice,  particularly 
in  the  case  of  the  defendant. 

[Aa  to  how  far  an  amendment,  varying  or  altering  cause  of 
action,  is  allowable,  see  notes  in  84  Aia  Dee.  168;  61  Aia  8t 
Sep.  414.] 

From  Morrow :  Oilbbbt  W.  Phelps,  Judge. 

Department  L    Statement  by  Mb.  Jubtiob  MoBiodb. 

This  is  an  action  by  the  Pacific  Company,  a  corpora- 
tion,  against  J.  E.  Cronan  to  recover  commission  for 
services  in  procuring  a  purchaser  for  bank  stock.  The 
complaint,  omitting  formal  matters,  is  substantially 
as  follows : 

'*L  That  the  Charles  E.  Walters  Company  at  all 
times  hereinafter  mentioned  was,  is,  and  has  been  a 
corporation  organized  and  existing  under  the  laws  of 
the  State  of  Iowa,  and  having  complied  with  all  the 
laws  of  the  State  of  Oregon  with  reference  to  nonresi- 
dent corporation,  and  at  all  times  was  authorized  to  do 
business  in  the  State  of  Oregon. 

''II.  That  on  or  about  the  twenty-fourth  day  of 
October,  1913,  in  the  City  of  Portland,  Multnomah 
County,  Oregon,  the  defendant  herein  orally  agreed 
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with  the  Charles  E.  Walters  Company,  a  corporation, 
that  if  the  Charles  E.  Walters  Company  wonld  procure 
a  purchaser  ready,  able  and  willing  to  purchase  from 
J.  E.  Cronan  202  shares  of  stock  in  the  Bank  of  lone, 
located  at  lone,  Oregon,  at  the  book  value  of  said 
shares  of  stock,  which  was  ei^timated  to  be  $55  per 
share,  that  defendant  would  pay  said  the  Charles  E. 
Walters  Company  5  per  cent  of  the  total  price  for 
which  said  shares  of  stock  were  sold  or  at  which  the 
said  the  Charles  E.  Walters  Company  procured  a  pur- 
chaser. 

'*in.  That  terms  as  to  the  time  of  payment  by  the 
purchaser  of  said  shares  of  stock  were  to  be  made  by 
said  J.  E.  Cronan  at  the  time  a  purchaser  was  pro- 
cured. 

*'IV.  That  thereafter  on,  to  wit,  about  the  twenty- 
sixth  day  of  October,  1913,  the  Charles  E.  Walters 
Company  did  procure  a  purchaser,  to  wit,  one  L.  M. 
Meeker,  who  was  ready,  able  and  willing  to  purchase 
said  bank  stock  upon  terms  fixed  by  the  defendant, 
and  thereupon  the  Charles  E.  Walters  Company  no- 
tified the  defendant  and  arranged  a  meeting  between 
L.  M.  Meeker  and  said  defendant,  which  meeting  was 
held  on  the  twenty-sixth  day  of  October,  1913,  and 
terms  of  payment  were  arranged  so  that  L.  M.  Meeker 
agreed  to  pay  unto  said  J.  E.  Cronan  for  said  202 
shares  of  stock  the  book  value  thereof  plus  5  per  cent 
upon  terms  satisfactory  to  said  J.  E.  Cronan. 

*'V.  That  said  L.  M.  Meeker  as  a  purchaser  was 
procured  solely  through  the  eflforts  of  the  said  the 
Charles  E.  Walters  Company  and  the  meeting  between 
said  L.  M.  Meeker  and  J.  E.  Cronan  was  procured 
solely  by  the  efforts  of  said  the  Charles  E.  Walters 
Company. 

''VI.  That  the  book  value  of  said  shares  of  stock  at 
all  times  herein  mentioned  was  at  least  $55  per  share* 

'*Vn.  That  5  per  cent  of  the  agreed  sale  price  of 
said  202  shares  of  stock  fixed  between  said  J.  E. 
Cronan  and  L.  M.  Meeker  is  the  sum  of  $555.50.  •  • 

''IX.  That  prior  to  the  commencement  of  this  ac- 
tion, to  wit,  on  the  twenty-third  day  of  April,  1914, 
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the  Charles  E.  Walters  Company  regularly  sold  and 
assigned  unto  plaintiff  all  of  its  right,  title  and  interest 
in  the  matters  covered  in  this  complaint,  and  the  claim 
of  said  the  Charles  E.  Walters  Cfompany  against  the 
defendant/' 

The  original  answer  denied  all  of  the  above  para- 
graphs, except  n  and  VI.  Upon  the  trial  plaintiff 
introduced  testimony  tending  to  support  the  whole 
case  made  by  the  pleadings,  including  the  allegations 
made  in  paragraphs  IE  and  VI,  and  the  defendant  also 
went  into  the  whole  case  and  offered  testimony  tend- 
ing to  show  that  the  original  offer  to  sell  was  coupled 
with  a  condition  that  the  purchase  was  to  include  cer- 
tain real  estate  owned  by  defendant  and  not  otherwise. 
He  also  denied,  in  substance,  that  he  and  Meeker  ever 
came  to  an  agreement  as  to  terms  of  payment.  The 
plaintiff  objected  to  testimony  offered  tending  to  show 
that  the  original  offer  to  sell  was  on  condition  that  the 
land  of  defendant  should  go  with  the  purchase  of  the 
stock.  There  were  several  objections  of  this  character 
made,  but  they  were  either  general  and  to  the  effect 
that  the  evidence  offered  was  not  within  the  issues 
pleaded  or  merely  general  without  stating  the  grounds. 
At  no  time  while  the  testimony  was  being  offered  did 
counsel  for  the  plaintiff  specifically  point  out  or  call 
to  the  attention  of  the  court  the  fact  that  paragraphs 
n  and  VI  had  not  been  denied.  The  objections  being 
overruled,  counsel  for  the  defendant  moved  for  a  di- 
rected verdict,  and  for  the  first  time  specifically  called 
attention  to  the  fact  that  paragraphs  11  and  VI  of  the 
complaint  had  not  been  denied.  Thereupon  counsel 
for  defendant  moved  the  court  for  leave  to  amend  by 
denying  these  paragraphs,  and,  the  amendment  being 
permitted,  the  motion  for  judgment  on  the  verdict  was 
overruled,  to  all  of  which  counsel  for  plaintiff  ex- 
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cepted.  The  matter  then  went  to  the  jury  and  resulted 
in  a  verdict  and  judgment  for  defendant,  from  which 
plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Joel  D.  Pomerene  and  Mr.  Coy  Bumetty  with  an 
oral  argument  by  Mr.  Pomerene. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Guy  C.  H.  Corliss  and  Mr.  Sam  E.  Van  Vactor, 
with  an  oral  argument  by  Mr.  Corliss. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1.  The  court  did  not  err  in  submitting  the  case  to 
the  jury,  as  the  defendant's  evidence  tended  in  some 
degree  to  show  that  Meeker  and  the  defendant  never 
came  to  a  final,  definite  agreement  as  to  the  terms  of 
payment.  While  a  defendant  cannot  amend  upon  the 
trial  by  introducing  an  entirely  new  cause  of  defense, 
we  do  not  think  the  rule  goes  so  far  as  to  prohibit  the 
amendment  of  what,  in  view  of  the  facts  in  the  case, 
was  an  obvious  clerical  error  or  oversight.  At  the 
time  the  deposition  of  the  first  witness  for  plaintiff 
was  taken,  which  was  several  days  before  the  trial,  it 
must  have  been  apparent  to  counsel  for  plaintiff  that 
the  defense  was  proceeding  upon  the  theory  that  the 
matter  alleged  in  paragraph  11  was  in  issue  and  that 
a  negation  of  it  was  the  principal  defense  relied  upon. 
The  plaintiff  examined  the  witness  Meeker  as  to  the 
first  dealings  between  himself  and  defendant  where 
the  offer  was  made  by  defendant  to  sell  the  stock  with 
the  land  included,  and  further  as  to  a  communication 
from  the  Walters  corporation  informing  him  that 
they  had  the  bank  for  sale  without  the  land.    Upon 
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cross-examination  the  plaintiff's  connsel  objected  that 
these  matters  were  not  mthin  the  issues  pleaded,  bnt 
did  not  call  specific  attention  to  this  particular  defect 
as  to  denials.  The  deposition  of  this  mtness  was  of- 
fered on  the  trial,  and  it  does  not  appear  that  the  ob- 
jections raised  at  the  time  the  deposition  was  taken 
were  saved  in  the  Circuit  Court.  The  plaintiff  having 
gone  into  the  question  of  the  contract  fully  upon  this 
subject  and  treated  the  matter  of  the  substance  of  the 
contract  as  if  it  were  actually  in  issue  was  in  no  posi- 
tion to  object  to  testimony  that  it  was  not,  in  fact,  in 
issue  as  a  matter  of  technical  pleading.  Plaintiff  evi- 
dently was  not  misled  in  any  respect  by  the  omission 
as  its  counsel  presented  its  side  of  the  case  precisely 
as  though  the  allegation  were  denied,  and  having  done 
so  should  not  be  allowed  to  change  its  theory  when 
defendant  merely  met  the  testimony  introduced  by  it. 
The  objections  made  to  defendant's  testimony,  while 
perhaps  technically  sufficient,  were  not  calculated  to 
inform  the  court  or  opposing  counsel  of  the  particular 
defect  in  the  pleading  upon  which  plaintiff  relied.  In 
fact,  the  real  purpose  of  the  objections  was  shrewdly 
masked  behind  generalities,  and  it  was  not  until  coun- 
sel by  a  motion  to  direct  a  verdict  disclosed  the  fact 
that,  like  Ah  Sin  of  poetic  memory,  he  had  a  surrepti- 
tious ** right  bower*'  in  reserve  in  the  shape  of  an 
omitted  denial  that  the  court  and  counsel  discovered 
the  nature  of  the  objections  to  the  testimony. 

2.  The  allowance  or  refusal  of  an  amendment  is 
largely  a  matter  of  discretion  of  the  court,  and  must 
depend  upon  the  peculiar  circumstances  of  each  par- 
ticular case ;  the  general  rule  being  that  the  ruling  of 
the  trial  court  upon  the  question  will  not  be  disturbed 
unless  there  is  an  abuse  of  discretion  or  an  absolute 
disregard  of  some  affirmative  statute.    It  is  also  uni- 
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versally  held  that  the  courts  should  be  liberal  in  grant- 
ing such  amendments  when  it  is  evident  that  such 
permission  will  be  in  furtherance  of  justice,  and  this 
is  particularly  the  case  in  respect  to  defendants :  Bliss, 
Code  Pleading  (3  ed.),  §  430;  1  Cya  518;  31  Cyc.  422. 
The  reason  for  this  discrimination  in  favor  of  a  de- 
fendant is  that,  while  a  plaintiff,  whose  evidence  is 
shut  out  by  reason  of  a  lack  of  a  material  allegation, 
may  take  a  nonsuit  and  begin  again,  the  defendant  has 
no  such  remedy,  but  must  lose  irretrievably. 

3.  We  are  of  the  opinion  that  the  plaintiff  by  pro- 
ceeding in  the  introduction  of  evidence  upon  the  the- 
ory that  the  nature  of  the  contract  was  in  issue  was 
estopped  to  assert  that  such  fact  had  not  been  techni- 
cally put  in  issue  by  the  pleadings,  and  that  the  action 
of  the  court  in  permitting  the  defendant  to  meet  the 
evidence  so  introduced  and  to  amend  his  answer  to 
conform  to  the  facts  proved  was  not  an  abuse  of  dis- 
cretion, but,  on  the  contrary,  was  in  furtherance  of  jus- 
tice, the  ultimate  aim  of  which  is  to  allow  every  party 
a  fair  trial  upon  the  merits.  Plaintiff  having  opened 
the  door  for  the  reception  of  such  evidence  cannot  com- 
plain because  the  defendant  and  the  court  treated  his 
example  as  good  law :  Charlton  v.  ScovUle,  68  Him,  348, 
22  N.  Y.  Supp.  883. 

The  judgment  is  affirmed.  Affibmed. 

Mr.  Chief  Justice  Moobb,  Mb.  Justicb  Bubnett  and 
Mb.  Justice  Benson  concur. 
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Argaed  Oetober  17,  reyened  December  27,  1916. 

STATE  V.  BOOTH. 

(161  Pa4S.  700.) 

Ckimliial  Iaw— Bvldeneo— Dadaratloiii  of  Ckmsplrator^-SUtatc. 

).     Under  Section  727,  subdivision  6,  L.  O.  L.,  providing  that  after 

Sroof  of  a  conspiracy  the  declarations  or  acts  of  a  conspirator  against 
is  co-conspirator  relating  to  the  consQiracj  may  be  admitted,  decla- 
rations of  an  alleged  co-conspirator,  jointly  indicted  and  separately 
tried,  were  inadmissible,  where  no  evidence  of  a  conspiracy  had  been 
oifered. 

CMminal  Law-— mttroctloiif— Oouplraey— ETidanoo. 

2.  In  a  trial  for  homicide  under  a  joint  indictment  with  a  aeparate 
trial,  an  instruction  upon  conspiracy  to  commit  crime,  though  proper 
as  abstract  statement  of  law,  was  erroneous,  where  there  was  no 
evidence  of  a  conspiracy  or  conunon  design  on  the  part  of  the  de- 
fendants to  take  the  life  of  the  deceased. 


Homicide— Appeal— Harmless  Error-— mstniction. 
8.    Such  instruction  was  prejudicial  to  defendant. 

From  Yamhill:  Harby  H.  Belt,  Judge. 

The  defendant,  Anna  Booth,  was  indicted,  tried  and 
convicted  of  murder  in  the  second  degree,  and  from 
the  judgment  and  sentence  imposed  she  appeals.  Be- 
versed  and  cause  remanded  for  a  new  trial. 

BbVBBSBD  and  BsBiANDSD. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  <&  Burdett,  with  an  oral  argu- 
ment by  Mr.  W.  T.  Vinton  and  Mr.  James  E.  Burdett. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
Roswell  L.  Conner,  District  Attorney. 

Department  1.  Mb.  Justiob  Benson  delivered  the 
opinion  of  the  court. 

The  facts  of  this  case  are  suflSciently  set  out  in  the 
opinion  of  State  v.  Branson,  ante,  p.  377.    The  defend- 
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ants  were  jointly  indicted,  and  npon  separate  trials 
were  both  convicted  of  murder  in  the  second  degree. 
The  testimony  in  both  cases  was  substantially  the  same 
1.  There  are  several  assignments  of  error,  but  we 
deem  it  necessary  to  consider  only  those  which  have 
to  do  with  the  question  of  conspiracy.  Upon  the  trial 
of  this  defendant  the  witness  Milton  Booth  was  per- 
mitted to  testify,  over  the  objection  of  defendant,  to  a 
conversation  between  himself  and  the  codefendant^ 
"William  Branson,  held  in  July  preceding  the  homi- 
cide, in  which  Branson  said,  '*Bill  Booth  is  very  jeal- 
ous, ain^t  he?'*  to  which  the  witness  replied:  **Yes; 
and  not  only  that,  Billy,  but  he  always  was. ' '  Where- 
upon Branson  continued,  **If  Bill  Booth  wants  to 
shoot,  he  can  shoot  and  be  damned,''  and  the  witness 
answered,  '*Tut,  tut,  such  talk  as  that,''  and  Branson 
then  said,  *'Well,  I  mean  it;  if  Bill  Booth  wants  to  way- 
lay, he  can  waylay;  I  can  waylay,  too."  The  witness 
replied,  ''Why,  Billy,  to  talk  that  way,"  and  Branson 
repeated,  **Well,  I  mean  it."  At  the  close  of  the 
state's  case,  defendant  moved  to  strike  out  this  tes- 
timony and  withdraw  it  from  the  consideration  of  the 
jury  upon  the  ground  that  no  evidence  of  a  conspiracy 
had  been  offered  and  that  this  conversation  was  in- 
admissible under  the  provisions  of  Section  727,  sub- 
division 6,  L.  0.  L.,  which  reads  as  follows: 

*'In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  on  the  trial,  of  the  following  facts : 
•  •  6.  After  proof  of  a  conspiracy,  the  declaration  or 
act  of  a  conspirator  against  his  co-conspirator,  and  re- 
lating to  the  conspiracy." 

This  evidence  was  clearly  inadmissible  as  against 
this  defendant,  and  the  motion  to  strike  should  have 
been  allowed. 
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2y3.  The  oonrt  also  gave  the  jury  several  instmo- 
tions  upon  the  subject  of  conspiracy  to  commit  crime, 
notably  the  following: 

**In  this  case,  however,  yon  shonld  bear  in  mind  the 
instmctions  which  I  have  heretofore  given  yon  that, 
if  the  defendant  and  William  Branson  were  actini?  to- 
gether with  the  common  design  to  bring  abont  the 
death  of  William  Booth  in  the  manner  and  as  charged 
in  the  indictment,  it  wonld  not  be  necessary  for  both 
of  them  to  be  actually  present  at  the  place  and  time 
of  the  alleged  crime;  for,  as  I  have  stated  to  yon 
before,  each  codefendant  is  bound  by  tibe  act  of  the 
other  in  the  furtherance  and  execution  of  a  common 
design.  Now  then,  you  should  determine  first.  Were 
they  acting  together  in  such  common  design!  If  they 
were  not  acting  together  in  such  design,  and  Mrs. 
Booth  was  not  present  at  the  time  and  place  of  the 
alleged  killing,  then  it  would  necessarily  follow  that  it 
would  be  impossible  for  her  to  have  committed  the 
crime.  But  if  they  were  acting  together  in  a  common 
design,  then  it  does  not  make  any  difference  whether 
she  was  present  or  not,  if  she  aided,  counseled,  and 
abetted  Branson  in  the  commission  of  the  crime." 

We  have  no  fault  to  find  with  the  abstract  statement 
of  the  law  as  expressed  in  this  charge,  and  in  a  proper 
case  it  should  be  given;  but  we  have  made  a  careful 
and  thorough  analysis  of  all  the  testimony  herein,  and 
have  been  unable  to  find  a  scintilla  of  evidence  tending 
in  any  manner  to  show  a  conspiracy  or  common  de- 
sign on  the  part  of  the  defendants  to  take  the  life  of 
William  Booth.  As  was  said  in  State  v.  Bra/iison, 
ante,  p.  377,  the  companion  case,  it  is  well  settled  that  it 
is  error  to  instruct  a  jury  upon  abstract  questions  in  re- 
gard to  which  there  is  no  evidence  in  the  record.  It 
needs  no  argument  to  show  that  such  instruction  was 
prejudicial  to  the  defendant's  interests. 
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The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  triaL  Bbvebsdd  and  Remanded. 

Mb.  Chief  Justiob  Moobb,  Mb.  Justiob  Eabbis  and 
Mb.  Justice  MoBbidb  concur. 


Ehibmitted  on  brief  NoTember  2,  Tevened  December  27, 1010. 

GOSNEY  V.  MoALISTER. 

(161  Pac  701.) 

Arbitration  and  Award— Action  om  Award^-^^on^lalnt^Soffldencj. 

1.  A  complaint,  in  an  action  upon  an  award  of  a  board  of  arbi- 
tration fixing  the  amount  due  plaintiff  on  the  rescission  of  his  re- 
leaae  from  defendants,  husband  and  wife,  disclosing  affirmatively  that 
the  defendant  wife  did  not  siffu  the  lease  and  that  it  was  the  act  of 
the  husband  alone,  and  that  tne  agreement  to  arbitrate  was  the  act 
of  the  husband,  acquiesced  in  by  the  wife,  and  that  an  award  was 
made  against  tne  husband  but  not  against  the  wife,  stated  no  cause 
of  action  against  the  defendant  wife. 

[As  to  revocation  of  agreement  to  arbitrate,  see  note  in  138 
Am.  St  Bep.  640.] 

From  Crook:  T.  E.  J.  Dupfy,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Behsok. 

This  is  an  action  by  H.  A.  Gosney  against  Andrew 
McAlister  and  Jane  McAIister,  his  wife,  upon  an 
award  of  a  board  of  arbitration. 

The  complaint  alleges  that  the  defendants  are  the 
owners  of  certain  lands  in  Crook  County;  that  on  Jan- 
uary 25,  1915,  the  defendants  leased  such  lands  to 
plaintiff  for  a  period  of  three  years  from  and  after 
March  1,  1915;  that  the  lease  was  in  writing,  signed 
by  Andrew  McAlister,  and  it  was  **  ratified  and  con- 
firmed by McAlister  verbally*';  that  thereafter 

and  pursuant  to  the  lease  plaintiff  took  possession  of 
the  premises  with  the  consent  of  both  defendants ;  that 


398  QosNBY  V.  McAlistbb.  [82  Or. 


on  March  27,  1915,  all  of  the  parties  were  desirous 
of  rescinding  the  contract  and  then  entered  into  a 
written  agreement  to  settle  and  determine  the  terms 
of  such  rescission  through  a  board  of  arbitration ;  and 
that  such  agreement  was  signed  by  Andrew  McAlister 

and  **  acquiesced  in  by  defendant McAlister. '* 

Then  follow  allegations  of  the  organization  of  and  a 
hearing  by  them.  Their  report  and  award  is  set  out 
in  full  as  follows: 

**We,  the  undersigned,  arbitrators  duly  and  regu- 
larly chosen  to  hear,  determine  and  settle  the  differ- 
ences that  have  arisen  between  Andrew  McAlister  and 
H.  A.  Gosney  over  the  lease  and  rescinding  of  said 
lease  existing  between  said  parties  for  the  McAlister 
ranch  near  Laidlaw,  Oregon,  and  to  determine  and 
settle  the  amount  of  money,  if  any,  either  of  said  par- 
ties shall  pay  to  the  other,  after  giving  all  credits  and 
making  ail  deductions,  after  hearing  the  testimony  of 
the  parties  and  their  witnesses  and  after  viewing  the 
premises,  and  after  due  consideration  find :  That  H.  A. 
Gosney  is  entitled  to  be  paid  the  sum  of  $151.10,  by 
Andrew  McAlister,  and  the  expense  of  the  board  shall 
be  paid  as  follows :  Andrew  McAlister  to  pay  the  man 
selected  by  him  and  the  expense  of  the  third  man  to 
be  divided  equally  by  the  parties.  We  further  find 
that  the  said  sum  of  money  shall  be  paid  within  90 
days  from  the  date  hereof. 

*' Dated  this  31st  day  of  March,  1915.  *' 

It  is  further  alleged  that  the  payments  thereunder 
are  refused  by  defendants,  and  there  follows  a  prayer 
for  judgment. 

Andrew  McAlister  defaulted,  and  judgment  was  en- 
tered against  him,  but  Jane  McAlister  filed  a  demur- 
rer upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  as  to  her. 
The  demurrer  being  overruled,  she  declined  to  plead 
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further,  and  from  the  oonsequent  judgment  she  ap- 
peals. 

Submitted  on  brief  without  argument  under  the  pro- 
viso of  Supreme  Court  Eule  18:  56  Or.  622  (117  Pac. 
xi).  Bevbbsed  and  Bemandbd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  W.  B.  Daggett 

For  respondent  there  was  a  brief  prepared  and  filed 
by  Mr.  Harvey  H.  De  Armond. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
oourt. 

1.  It  will  be  observed  that  the  complaint  discloses 
affirmatively  that  the  defendant  Jane  McAlister  did 
not  sign  the  lease^  and  that  no  one  signed  it  for  her, 
80  that  no  question  of  ratifying  the  act  of  an  agent  is 
involved,  and  as  a  logical  sequence  it  appears  that  the 
written  instrument  was  simply  the  act  of  Andrew 
McAlister  leasing  his  own  interest  in  the  land,  what- 
ever that  may  have  been,  for  a  term  of  three  years. 
It  further  appears  that  the  written  agreement  to  ar- 
bitrate was  likewise  the  act  of  Andrew  McAlister  ac- 
quiesced in  by  Jane.  It  is  also  noted  that  the  report 
of  the  board  of  arbitrators  made  no  award  whatever 
against  Jane  McAlister,  whose  name  does  not  appear 
therein,  but  determined  that  Andrew  should  pay  to 
plaintiff  the  sum  of  $151.10,  and,  since  the  action  is 
based  exclusively  upon  the  award,  it  is  clear  that  no 
cause  of  action  is  stated  as  against  the  defendant  Jane 
McAlister,  and  the  court  erred  in  failing  to  sustain 
the  demurrer. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent 
herewith.  Bbvebsbd  and  Bemandbd. 
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Ifotion  to  diimisB  appeal  allowed  December  87,  1916. 

STATE  V.  KEENEY. 

(161  Pac.  701.) 

Qrlmbial  Law— Ai»peal— Becord — TraninnliiBloiL 

1.  The  time  fixed  by  law  for  the  filing  of  a  transcript  on  appeal 
cannot  be  extended  by  itipolation  of  the  parties  without  an  order  of 
eonrt. 

Orlminal  Law— -Appealr— Beeord— Trammlailoik 

2.  After  the  expiration  of  the  itatutorr  time  for  filing  copies  of 
the  transcript  in  a  criminal  case,  neither  the  trial  court  nor  appellate 
court  can  extend  the  time  by  order  mmc  pro  tvnc;  the  right  of  appeal 
being  purely  statutory. 

From  Multnomah :  Calvin  XJ.  Gantenbbin,  Judge. 

The  defendant,  Mordie  Keeney,  was  tried  and  con- 
victed of  the  crime  of  arson,  and  from  the  sentence  im- 
posed appeals.  The  ground  on  which  the  motion  of  the 
State  to  dismiss  the  appeal  is  set  forth  in  the  opinion 
of  the  court.  Appeal  Dismissbd. 

Mr.  Walter  H.  Evans,  District  Attorney,  for  the 
motion. 

Messrs.  lAttlefield  S  Magmre,  contra. 

In  Banc.  Mb.  Justiob  Habbis  delivered  the  opinioi^ 
of  the  court. 

1,2.  On  October  3,  1916,  we  dismissed  an  appeal 
which  the  defendant  attempted  to  prosecute;  and  the 
opinion  is  reported  in  8taie  v.  Keeney,  81  Or.  478  (159 
Pac.  1165 ) ,  where  the  facts  are  fully  stated.  Afterward, 
on  October  17th,  defendant  Keeney  filed  another  tran- 
script predicated  on  the  first  notice  of  appeal  which  had 
been  filed  on  December  13, 1915,  and  the  State  has  again 
moved  for  a  dismissal.  When  the  first  notice  of  ap- 
peal was  filed  the  Circuit  Court  granted  90  days  for 
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preparing  and  filing  the  transoripty  and  on  March  13th 
the  oourt  made  a  second  order  extending  the  time  to 
and  including  March  21,  1916.  The  defendant  claims 
that  **  prior  to  the  said  twenty-first  day  of  March,  1916^ 
an  oral  stipulation  was  entered  into  between"  coim- 
sel  **that  appellant  should  and  would  have  10  days^ 
additional  time  within  which  to  file  his  transcript  and 
tender  a  bill  of  exceptions."  Even  though  it  be  as- 
sumed that  the  time  for  filing  the  transcript  could  be 
extended  by  the  stipulation  of  the  parties  without  an 
order  of  the  court,  nevertheless  the  defendant  is  in  no 
position  to  claim  any  benefit  from  the  stipulation,  for 
the  reason  that  ike  transcript  was  not  filed  until  more 
than  10  days  after  March  21.  The  proposed  bill  of 
exceptions  was  not  even  tendered  until  April  5,  1916. 
However,  this  court  has  held  in  Davidson  v.  Golvmhia 
Timber  Co.,  49  Or.  577  (91  Pac.  441),  cited  with  ap- 
proval  in  State  v.  Douglas,  56  Or.  20  (107  Pac.  957)^ 
that  the  parties  cannot  by  a  stipulation  effect  an  ex- 
tension without  an  order  of  the  court.  The  delay  waa 
not  the  fault  of  the  clerk,  and  as  said  in  State  v.  Mor^ 
gem,  65  Or.  314,  316  (132  Pac.  957,  958) : 

**  After  the  expiration  of  the  time  allowed  by  the 
statute  for  filing  copies  of  the  documents  required,^ 
neither  the  Circuit  Court  nor  this  court  has  authority 
to  make  an  order  nunc  pro  tunc  extending  the  time,, 
or  to  change  the  statute  by  granting  a  different  right 
ef  appeal  than  as  provided  for  by  the  statute. '* 

There  is  no  alternative  except  to  dismiss  the  appeal ;. 
and  it  is  so  ordered  Appeal  Dibmissbd. 
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Argned  Deeember  18,  reTened  December  27,  1916. 

CLABK  V.  COOS  COUNTY. 

(161  Pac.  702.) 

Oooftttottoiial  Lftw-^Coontiet— Biglit  to  Sim— InJiiriaB  to  Bmplomi 
— Self-executiBg  ProvlflioiiB. 

1.  Sinee  an  injured  workman'!  action  for  damages  under  Employ- 
ers' Liability  Act  (Laws  1911,  p.  16)  is  a  tort  action,  and  a  county, 
under  Section  358,  L.  O.  L.,  can  be  sued  on  its  contracts  and  not 
otherwise,  he  cannot  recover,  in  spite  of  Article  I,  Section  10,  of  the 
Constitution,  providing  that  every  man  shall  have  a  remedy  by  due 
course  of  law  for  any  injury;  such  provision,  as  regards  counties,  not 
being  self -executing. 

[As  to  self-ezecuting  provisions  of  Constitution,  too  Boto  in 
Ann.  Oaa.  19140, 1116.] 

From  Coos  :  John  S.  Cokb,  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Bxtbnbtt, 

This  is  an  action  in  which  the  plaintiff,  Thomas  J. 
Clark,  essays  to  charge  Coos  County  under  Chapter 
3  of  the  General  Laws  of  Oregon  for  1911,  generally 
known  as  the  Employers'  Liability  Act.  He  claims 
that,  while  he  was  at  work  as  an  employee  of  the  de- 
fendant repairing  a  county  road  in  that  county  under 
the  supervision  of  the  road  supervisor,  he  was  injured 
by  a  stone  rolling  down  a  hillside  and  striking  him 
on  the  shoulder.  The  essence  of  his  charge  is  that 
the  defendant  county  neglected  to  use  every  device, 
x;are  or  precaution  that  it  was  practicable  to  use  for 
the  protection  of  the  plaintiff;  that  a  safe  device  or 
precaution  consisted  in  the  employment  of  a  person 
to  watch  for  any  rock,  earth  or  debris  that  might  fall 
or  roll  down  the  side  of  the  mountain  from  above  the 
place  where  the  plaintiff  was  working,  and  to  give 
him  notice  of  such  falling. 

The  answer  denied  all  responsibility  on  the  part  of 
the  defendant  and  traversed  every  averment  imputing 
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negligence  to  it.  AfSrmatiyely  the  defendant  set  up 
matter  tending  to  show  that  the  plaintiff  was  the 
employee  of  an  independent  contractor  engaged  in  the 
prosecution  of  the  work  mentioned. 

All  the  new  matter  of  the  answer  was  traversed  by 
the  reply.  At  the  close  of  plaintiff's  case,  defendant 
moved  for  a  judgment  of  nonsuit  on  various  grounds, 
which  was  denied.  When  all  the  testimony  was  in, 
the  defendant  moved  for  an  order  directing  a  verdict 
in  its  favor  for  the  reason,  among  others,  that  no  evi- 
dence had  been  adduced  in  the  trial  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant.  This 
motion  was  denied,  a  verdict  and  judgment  resulted  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. 

Bevbbsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  A.  LUjeqvist. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Aiistin  S.  Hammond,  Mr.  E.  D.  Sperry  and  Mr. 
A.  H.  Derbyshire,  with  an  oral  argument  by  Mr. 
Hammond. 

Mb.  JuBnoB  Bxtbnbtt  delivered  the  opinion  of  the 
court. 

The  case  at  hand  is  identical  in  principle,  and  must 
be  governed  by  the  decision  in  Rapp  v.  Multnomah 
County,  77  Or.  607  (152  Pac.  243),  which  ruled  that, 
where  the  plaintiff  sues  under  the  Employers'  Liabil- 
ity Act  for  personal  injuries  sustained  while  an  em- 
ployee of  the  county,  his  action  is  one  of  tort  resting 
on  negligence  and  will  not  be  heard,  as  the  county  can 
be  sued  only  under  Section  358,  L.  0.  L.,  which  permits 
suits  against  it  on  its  contracts  only ;  and  that,  where 
the  legislature  failed  to  include  counties  in  the  opera- 
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tion  of  the  Employers*  Liability  Act,  the  oonrts  will 
not  apply  the  statute  to  actions  against  them. 

At  the  argument  the  plaintiff  counted  strongly  on 
the  language  of  Section  10  of  Article  I  of  the  Consti- 
tution of  the  state  that: 

**  Every  man  shall  have  remedy  by  due  course  of 
law  for  injury  done  him  in  his  person,  property,  or 
reputation. '* 

Against  whom  the  man  shall  have  a  remedy  is  not 
stated.  Neither  is  any  process  detailed  whereby  it 
may  be  enforced.  Until  the  legislative  department  of 
the  government  shall  provide  that  the  state  or  its 
counties  may  be  sued,  in  an  action  of  this  sort,  this 
constitutional  provision  as  to  state  governmental 
agencies  must  be  treated  as  not  self -executing.  Mani- 
festly this  has  been  the  legislative  construction  of  the 
clause,  else  we  would  not  have  such  enactments  as 
Section  358,  L.  0.  L.,  permitting  the  maintenance  of 
an  action  against  a  county  upon  a  contract  '^and  not 
otherwise, '*  or  Section  6375,  L.  0.  L.,  giving  a  right 
of  action  against  a  county  in  favor  of  one  injured  by 
a  defect  in  the  highway  while  lawfully  traveling 
thereon,  etc  As  against  a  county  the  courts  cannot 
proceed  under  the  quoted  excerpt  from  the  organic 
act  any  further  than  the  legislative  power  has  pointed 
the  way.  In  short,  a  county  cannot  be  called  to  ac- 
count at  the  suit  of  a  private  party  for  any  default 
in  its  governmental  functions  unless  there  is  a  statute 
allowing  it.  No  enactment  has  been  pointed  out 
sanctioning  such  procedure. 

The  judgment  of  the  Circuit  Court  must  therefore 
be  reversed.  Bsvbbsed. 

Mb.  Chibf  Jttbtios  Moobb,  Mb.  Jubtiob  MoBbidb  and 
Mb.  Jubtigb  Bbksok  concur. 
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Argoad  Beeembar  14,  afBrmed  December  27,  1916. 

HILLSBORO  NAT.  BANK  v.  QARBARINO.* 

(161  Pm.  708.) 

Pl6>dlng^Ainiriidin«it"-^*Trl«l'^--8tatttt6. 

1.  Under  Section  102,  L.  O.  L.,  providing  that  the  court  may  before 
trial  and  apon  terms  allow  any  pleading  to  be  amended  hj  adding 
any  material  allegation,  and,  at  any  time  before  the  cause  is  sub- 
mitted, may  allow  the  pleading  to  be  amended  to  correct  a  mistake, 
etc.,  or  when  the  amendment  does  not  substantially  change  the  cause 
of  action,  or  defense,  and  Section  113,  defining  a  "trial"  as  the  judi- 
cial examination  of  the  issues  between  the  parties,  the  allowance  of 
an  amendment  to  the  complaint  before  any  demurrer  had  been  filed, 
and  before  the  judicial  examination  of  the  issues  had  begun,  was 
allowed  before  trial^  and  hence  was  admissible,  although  changing 
both  the  cause  of  suit  and  the  quantum  of  proof  required. 

Pleading— Amendment— Answer. 

2.  "Where  defendant  deemed  himself  injured  or  misled  by  an 
amendment  to  the  complaint  before  trial,  he  should  have  taken  leave 
to  change  his  answer  to  meet  the  new  situation. 

Pleadizig— Bight  of  Amendment — Oonstruction. 

8.    The  right  of  amendment  should  be  liberally  construed. 

Bridence — Self-serving  DeclaarationB — ^Vtilimtazy  Conveyance. 

4.  In  a  suit  to  set  aside  a  debtor's  voluntary  conveyance  to  his 
wife,  her  declarations  to  the  scrivener  who  prepared  the  deed  that 
her  husband  had  wasted  considerable  money  in  drinking,  that  his 
health  was  poor,  and  that  she  took  the  conveyance  to  obviate  the 
expense  of  administration  of  his  estate  were  self-serving,  and  could 
not  alter  the  effect  imputed  by  law  to  the  conveyance. 

Prandulent  Conveyances — Conveyance  to  vnie — Presnmptlon  and  Bnr- 
den  of  Proof. 

0.  A  husband's  conveyance  to  his  wife  is  presumptively  fraudu- 
lent as  against  his  existing  creditors,  and  the  wife  has  the  burden  of 
proving  that  it  was  made  for  a  valuable  consideration,  in  good  faith, 
and  without  intent  to  defraud  such  creditors. 

Frandnlent  Conveyances — Bemedies  of  Cteditoxs  —  indebtedness — 
Statute. 


with 


6.  Section  7897.  L.  O.  L.,  providing  that  every  conveyance  of  lands 
..ith  intent  to  hinder,  delay  or  defraud  creditors,  etc.,  as  against  such 
creditors  shall  be  void,  is  in  favor  of  all  creditors,  and  not  of  any 
particular  class  of  creditors,  so  that  there  is  no  distinction  between 
creditors  whose  claims  are  due  and  those  whose  claims  are  not  due. 


*0n  burden  of  proof  as  to  fraud  against  creditors  in  transfer  from 
husband  to  wif  Si  see  note  in  66  Ik  B.  A.  828b  Bipcnkfib. 
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Fnndiile&t  OonTeTances — OniTeyAnce  to  Wife — Indabtedneai    Brl- 
doncQ. 

7.  In  a  judgment  creditor's  suit  to  set  aside  a  husband's  volnntarj 
conveyance  to  his  wife,  she  is  not  estoi^ed  to  go  behind  the  judg- 
ment and  inquire  whether  there  was  any  actual  indebtedness,  and^ 
estoppels  beinff  mutual,  the  creditor  may  show  tiiat  the  husband  bor- 
rowed money  from  him  and  had  not  repaid  it. 

[As  to  whether  gifts  by  husband  to  wife  are  fraudulent  at  ta 
wife,  see  note  in  24  Am.  8t  Bep.  490.] 

From  Washington:  Geobgb  B.  Baoley,  Judge. 
Department  L    Statement  by  Ms.  Justiob  Bite- 

2SBTT. 

This  is  a  snit  by  the  Hillsboro  National  Bank,  a  cor- 
poration, against  Natalio  Garbarino  and  Bosa  Gar- 
barino,  to  set  aside  a  voluntary  conveyance  made  by 
a  debtor  husband  to  his  wife.  The  original  complaint 
declared  that  on  March  6,  1914,  the  husband  was  the 
owner  in  fee  simple  and  in  possession  of  the  realty  in 
question,  and  on  that  date  was  indebted  to  the  plaintiff 
in  a  certain  sum  of  money,  which  he  failed  to  pay,  in 
consequence  of  which  the  plaintiff  recovered  judgment 
against  him  in  the  Circuit  Court  September  17,  1914* 
On  this  judgment  an  execution  was  issued  March  27, 
1915,  and  returned  wholly  unsatisfied  on  the  29th  of 
the  same  month.  It  is  said,  also,  that  on  March  6, 
1914,  prior  to  the  entry  of  judgment  in  favor  of  the 
plaintiff  already  mentioned,  but  after  the  indebted- 
ness upon  which  it  was  founded  had  been  incurred, 
the  defendant  husband,  for  the  purpose  of  defrauding 
the  plaintiff  and  to  prevent  collection  of  the  indebted- 
ness, conveyed  to  the  wife  the  realty  mentioned  by 
deed  recorded  March  7,  1914,  in  the  record  of  deeds ; 
that  it  was  not  then,  and  never  since  has  been,  exempt 
from  execution;  that  the  wife  knew  of  the  indebted- 
ness of  her  husband  to  the  plaintiff,  and  received  the 
transfer  of  title  with  intent  to  defraud  and  prevent 
the  plaintiff  from  collecting  its  demand,  or  any  judg- 
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ment  that  might  be  rendered  thereon.  The  plaintiff 
also  avers  that  there  was  no  consideration  for  ike 
conveyance^  and  that  the  hnsband  after  he  made  the 
same  had  no  property  available  for  the  satisfaction  of 
the  judgment.    The  wife  alone  defended. 

The  answer  tendered  the  general  issue  to  every 
allegation  of  the  complaint  except  the  plaintiff's  cor- 
porate character  and  the  existence  of  the  marital  re- 
lation between  the  defendants.  No  affirmative  defense 
was  offered. 

When  the  case  was  called  for  hearing  and  before 
any  testimony  was  tendered  the  plaintiff  asked  and 
obtained  leave  of  court,  over  the  objection  of  the  de- 
fendant, to  amend  the  complaint  by  changing  the  date 
March  6th,  wherever  the  same  appeared  therein,  to 
March  2d,  so  as  to  show  that  on  the  earlier,  instead  of 
the  later,  date  the  defendant  husband  was  the  owner 
of  the  property,  was  then  indebted  to  the  plaintiff,  and 
made  the  conveyance  as  stated,  which  was  recorded 
on  March  11th,  instead  of  March  7th.  In  permitting 
the  amendment  the  court  stated  that  the  defendant 
might  amend  her  answer,  but,  after  learning  from  op- 
posing counsel  that  it  was  the  contention  of  the  plain- 
tiff that  the  indebtedness  was  one  existing  at  the  time 
the  conveyance  was  made,  the  attorney  for  the  de- 
fendant announced  that  he  would  proceed  and  not 
amend.  After  hearing  the  testimony  the  court  made 
findings  of  fact,  conclusions  of  law  and  a  decree  ac- 
cording to  the  prayer  of  the  complaint,  and  the  de- 
fendant, who  appeared,  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  G.  E.  Murphy  and  Mr.  Lisle  A.  Smith,  with  an 
oral  argument  by  Mr.  Murphy. 
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For  respondent  lliere  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  T.  Bagley. 

Mb.  JusncB  Bubnbtt  delivered  the  opinion  of  the 
court 

1.  The  defendant  contends  that  the  court  had  no 
right  to  allow  the  amendment  when  it  did  because  it 
changed  the  character  of  proof  required  to  maintain 
the  plaintiff's  suit  in  this:  That  according  to  the  dates 
in  the  original  complaint  the  judgment  relied  upon  was 
rendered  after  the  conveyance,  and  hence  to  overturn 
the  transfer  it  would  be  incumbent  upon  the  plaintiff 
to  show  that  it  was  made  for  the  express  purpose  of 
defrauding  those  from  whom  the  grantor  expected 
afterward  to  obtain  credit,  and  that  the  amendment 
reUeved  the  plaintiff  of  this  burden,  and  imposed  upon 
it  only  the  lighter  task  of  showing  that  the  convey- 
ance was  purely  voluntary,  which  would  render  it  void 
as  to  precedent  debts  without  any  showing  of  an  ex- 
press intent  to  defraud.  She  relied  upon  Section  102, 
L.  O.  L.,  reading  thus : 

*  *  The  court  may,  at  any  time  before  trial,  in  further- 
ance of  justice,  and  upon  such  terms  as  may  be  proper, 
allow  any  pleading  or  proceeding  to  be  amended  by 
adding  the  name  of  a  party,  or  other  allegation  ma- 
terial to  the  cause;  and  in  like  manner  and  for  like 
reasons  it  may,  at  any  time  before  the  cause  is  sub- 
mitted, allow  such  pleading  or  proceeding  to  be 
amended,  by  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect,  or  when  the  amendment 
does  not  substantially  change  the  cause  of  action  or 
defense,  by  conforming  the  pleading  or  proceeding  to 
the  facts  proved.'' 

It  will  be  observed  that  there  are  two  different 
periods  in  litigation  in  which  the  court  may  allow  an 
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amendment^  one  ^^at  any  time  before  the  trials  ^'  and 
the  other^ ' '  at  any  time  before  the  canse  is  submitted. ' ' 
In  the  first  stage  the  court  is  not  restricted  in  the  ex- 
tent of  the  amendment  to  be  allowed.  In  the  other^ 
the  right  fettered  by  the  condition  that  the  alteration 
does  not  substantially  change  the  cause  of  action.  In 
onr  judgment  the  amendment  was  tendered  in  the  first 
period.  No  testimony  had  been  offered,  and  although 
the  trial  began  immediately  after  the  amendment  was 
effected,  yet  it  had  not  commenced  at  the  time  the  offer 
to  change  the  pleading  was  made  and  allowed.  Sec- 
tion 113,  L.  0.  L.,  declares  that : 

^'A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  be  issues  of  law  or 
of  fact.'' 

See,  also,  8  Words  and  Phrases,  7095. 

The  record  does  not  disclose  that  any  demurrer  had 
been  filed ;  hence  there  had  been  no  trial  of  an  issue 
of  law.  The  judicial  examination  of  the  issues  had  not 
yet  begun  when  the  amendment  was  offered,  and  hence 
it  was  admissible,  although  it  may  have  changed  both 
the  cause  of  suit  and  the  quantum  of  proof  required. 

2.  If  the  defendant  deemed  herself  injured  or  misled 
by  the  amendment,  she  should  have  taken  leave  to 
change  her  answer  to  meet  the  new  situation. 

3.  To  give  heed  to  her  present  contention  on  that 
point  would  be  to  violate  the  precedents,  to  the  effect 
that  the  right  of  amendment  should  be  liberally  con- 
strued. 

4.  The  evidence  clearly  shows  that  the  answering 
defendant  knew  about  the  existence  of  the  indebtedness 
to  the  plaintiff  owing  by  her  husband  and  the  state, 
and  amount  of  his  property,  and  that  she  took  the  con- 
veyance without  paying  any  consideration  whatever 
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for  the  same.  Some  testimony  is  offered  from  the 
scrivener  who  prepared  the  deed,  in  substance,  that 
she  explained  to  him  that  her  husband  had  wasted  a 
considerable  sum  of  money  in  drinking ;  that  his  health 
was  poor;  that  he  was  not  expected  to  live  long;  and 
that  she  took  the  conveyance  to  obviate  the  expense  of 
the  administration  of  his  estate  after  his  death. 
These,  however,  are  self-serving  declarations,  and  can- 
not alter  the  effect  which  the  law  imputes  to  a  purely 
voluntary  conveyance  made  by  a  husband  to  a  wife. 

5.  Owing  to  the  intimate  relation  existing  between 
the  two,  the  precedents  established  by  this  court  are  to 
the  purport  that  such  conveyance  is  presumptively 
fraudulent  as  against  existing  creditors.  Under  such 
circumstances  our  own  decisions  cast  upon  the  de- 
fendant the  burden  of  proving  that  the  conveyance 
was  made  for  a  valuable  consideration,  in  good  faith, 
and  without  intent  to  defraud  those  to  whom  the 
grantor  was  obligated  for  the  payment  of  money: 
Wright  v.  Craig,  40  Or.  191  (66  Pac.  807) ;  Davis  v. 
Davis,  20  Or.  78  (25  Pac.  140). 

6.  Much  reliance  is  placed  by  the  defendants  on  the 
case  of  Seed  v.  Jen^nings,  47  Or.  464  (83  Pac.  872),  and 
particularly  upon  the  language  here  set  down: 

'*To  enable  a  creditor  herein  to  maintain  a  suit  to 
set  aside  a  conveyance  by  the  debtor  as  fraudulent 
and  void,  he  must  show  an  unsatisfied  judgment  or  an 
attachment  upon  a  cause  of  action  existing  at  the  time 
of  the  conveyance ;  or  on  a  cause  of  action  arising  sub- 
sequent thereto,  and  that  in  the  latter  event  the  con- 
veyance was  made  with  the  express  intention  of  de- 
frauding subsequent  creditors. ' ' 

And,  further,  that : 

**To  avoid  a  voluntary  deed  because  fraudulent  as 
to  existing  creditors,  the  cause  of  action  must  exist 
at  the  time  the  conveyance  is  made,  and  this  must  ap- 
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pear  from  the  record  in  the  action  in  which  the  judg- 
ment was  recovered. ' ' 

The  defense  argnes  from  this  language  that  no 
** cause  of  action''  arises  until  the  creditor  has  a  right 
to  commence  proceedings  to  recover  his  debt,  with  the 
resulting  conclusion  that  unless  the  creditor's  debt  is 
past  due  when  the  conveyance  is  made,  the  transfer 
of  title,  although  purely  voluntary,  cannot  be  over- 
turned, unless  it  can  be  shown  that  it  was  made  with 
the  express  purpose  of  defrauding  subsequent  credi- 
tors, and,  moreover,  that  unless  the  judgment-roll  in 
the  action  shall  itself  disclose  that  the  debt  was  over- 
due at  the  date  of  the  conveyance,  the  creditor  is  with- 
out standing  to  defeat  the  transfer.  In  part  the 
language  of  Section  7397,  L.  0.  L.,  is  this : 

**  Every  conveyance  or  assignment  in  writing  or 
otherwise  of  any  estate  or  interest  in  lands  •  •  made 
with  the  intent  to  hinder,  delay,  or  defraud  creditors 
or  other  persons  of  their  lawful  suits  *  •  as  against 
the  persons  so  hindered,  delayed,  or  defrauded,  shall 
be  void. ' ' 

We  observe  that  the  term  ** creditors"  is  not  re- 
stricted to  those  whose  demands  are  overdue.  The 
statute  is  in  favor  of  all  creditors,  and  not  any  par- 
ticular class  of  them.  It  is  quite  as  culpable  for  the 
debtor  to  alienate  his  property  with  intent  to  defraud 
one  whose  claim  is  not  yet  due  as  thus  to  seek  to  in- 
jure one  whose  demand  has  matured.  To  distinguish 
between  the  two  wrongs  is  not  consonant  with  sound 
logic. 

7.  The  language  of  the  opinion  in  the  Seed-Jetmings 
Case  respecting  the  judgment  cannot  be  construed  as 
applicable  to  the  answering  defendant  here,  because 
she  was  not  a  party  to  the  same  and  is  not  bound 
thereby.    She  is  not  estopped  to  go  behind  the  judg- 
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ment  and  inquire  whether  or  not  there  was  any  actual 
indebtedness  owing  from  her  husband  to  the  plaintiff. 
Estoppels  are  mutual,  and  if  she  is  entitled  to  enter 
upon  that  field  of  inqury,  the  plaintiff  may  accom- 
pany her  upon  her  quest,  and  resisting  her  attack  upon 
the  judgment  may  show,  as  it  did  in  this  instance,  tiiat 
the  defendant  husband  in  truth  had  borrowed  money 
from  the  plaintiff  to  the  amount  stated  in  the  pleadings 
and  had  not  repaid  the  same.  The  rule  is  thus  stated 
in  Teend  v.  Weeks,  104  Ala.  331  (16  South.  165,  53  Am. 
St.  Rep.  50) : 

* '  If ,  then,  there  is  no  more  proof  than  the  judgment 
itself — ^in  the  absence  of  fraud  or  collusion,  as  we 
have  seen — it  is  evidence  of  the  existence  of  a  debt  at 
the  time  of  its  rendition,  and  only  at  that  time.  This 
is  suflScient  to  entitle  the  judgment  creditor  to  impeach 
the  fraudulent  conveyance  as  tainted  with  actual 
fraud.  In  such  case,  the  burden  of  proving  the  actual 
fraud  would  be  upon  the  complainant.  If  the  com- 
plainant, however,  would  use  the  judgment  to  the  pre- 
judice of  a  grantee  in  a  deed  alleged  to  be  only  volun- 
tary and  constructively  fraudulent,  there  must  be 
independent,  distinct  evidence  of  facts  showing  the 
cause  of  action  which  authorized  the  rendition  of  the 
judgment,  and  that  it  is  older  than  the  conveyance.'* 

The  subject  is  learnedly  discussed  in  Eggleston  v. 
Sheldon,  85  Wash.  422  (148  Pac.  575),  by  Mr.  Justice 
FuLLBBTON,  uot  ouly  permitting,  but  requiring  in  such 
instances,  that  the  plaintiff  shall  show  an  actual  in- 
debtedness older  than  the  conveyance  attacked,  where 
the  reliance  is  upon  a  purely  voluntary  transfer  of 
the  title.  Rightly  understood  in  consideration  of  its 
facts,  the  case  of  Seed  v.  Jennings,  47  Or.  464  (83 
Pac.  872),  does  not  teach  the  contrary  doctrine. 
There  the  father  of  the  plaintiff,  while  the  latter 
was  yet  a  minor,  conveyed  to  him  certain  real  prop- 
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erty,  being  at  the  time  free  from  debt  of  any  na- 
ture and  possessed  of  considerable  other  holdings. 
Three  years  later  Jennings  commenced  an  action 
against  the  elder  Seed,  charging  him  with  the  aliena- 
tion of  the  affections  of  the  former's  wife,  said  to 
have  been  committed  within  the  next  preceding  year, 
recovered  judgment,  and  levied  execution  on  the  realty 
included  in  the  deed  from  the  father  to  his  son. 
Clearly  the  claim  accrued,  not  before,  but  after,  the 
deed  had  taken  effect;  and,  as  there  was  no  evidence 
whatever  that  the  liability  was  in  contemplation  of 
anyone  at  the  time  the  conveyance  was  made,  the  land 
was  held  exempt  from  the  subsequent  judgment.  In 
this  case,  however,  although  it  changed  its  form  by 
the  renewal  of  notes  given  for  the  same,  the  indebted- 
ness accrued  long  prior  to  the  conveyance.  As  we 
have  seen,  the  statute  makes  no  distinction  between  the 
creditors  whose  claims  have  matured  and  those  un- 
matured. They  are  equally  within  the  protection  of 
the  enactment.  The  effect  of  the  conveyance  to  the 
wife  was  at  least  to  hinder  and  delay  the  plaintiff  in 
the  collection  of  its  debt  The  decree  of  the  Circuit 
Court  is  affirmed.  Affibmsd. 

Mb.  Chief  Jttbtiob  Moobb,  Mb.  Justigb  MoBbidb  and 
Mb.  Jubtiob  Bbkbon  concur. 
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Argaed  November  1,  affirmed  December  27,  1910. 

SKINNER  V.  FUBNAS. 

(161  Pac.  962.) 

Spedile  Performance — Oral  Ck)ntract— PowesaloiL 

1.  It  is  poseessioii  of  real  property,  and,  when  anj  relation  of 
affinity  or  eonaanguinity  eziate  between  parties,  also  the  improve- 
ments made  upon  the  land  by  the  purchaser  pursuant  to  the  vendor'a 
oral  agreement  to  sell  and  convey,  that  takes  the  case  out  of  the 
statute  of  frauds  and  authorizes  a  court  of  equity  to  decree  a  speciile 
performance. 

Specific  Performance — Ctomplaint— Possession  and  Improvements. 

2.  Since  an  oral  agreement  and  its  part  performance  are  the  essen- 
tials to  be  established  by  evidence  at  the  trial  of  a  suit  for  specific 
performance,  it  is  necessary  that  the  complaint  therein  set  forth  the 
oral  agreement  and  allege  that  possession  was  taken  by  the  purchaser 
pursuant  thereto,  and  that,  if  the  parties  are  related,  the  latter  has 
made  improvements  on  the  land. 

Pleading— Insufficiency  of  ConqAaint— Ooie  by  Bej^, 

3.  Where  the  complaint,  in  a  suit  for  the  specific  performance  of 
an  oral  agreement  to  sell  and  convey  land,  did  not  allege  that  plain- 
tiff took  possession  pursuant  to  any  oral  contract  or  otherwise,  but 
the  answer  averred  tne  entry  and  possession  by  complainant's  husband 
without  any  contract  and  without  the  knowledge  and  consent  of  de- 
fendant mortgagors,  and  where  the  demurrer  to  the  complaint  wa» 
overruled,  plaintifl!,  under  a  reply  traversing  the  averments  of  new 
matter  in  the  answer,  mig^t  oifer  evidence  to  substantiate  the  issue  a» 
to  the  makinff  of  the  oral  contract  for  the  purchase  of  the  land  and 
possession  and  improvements  pursuant  thereto. 

f^>ecific  Performance — ^Pnichase  by  Wife— Sufficiency  of  Evidence. 

4.  In  a  suit  by  a  married  woman  for  specific  performance  of  an 
oral  contract  to  sell  and  convey  land,  evidence  hM  to  establish  the 
allegation  of  the  complaint  that  she  was  the  purchaser  under  tho 
contract. 

Vendor  and  Pnrchaser— PossessloSr-^Mectlon. 

5.  Where  a  purchaser  takes  possession  of  land  by  an  indicated 
boundary,  his  right  to  the  premises  vests  upon  the  selection. 

Qpedflc  Performance—Oral  Agreement— Mutuality. 

6.  Mutuality  must  exist  when  the  aid  of  the  court  is  invoked  to> 
enforce  the  rights  of  the  parties  to  an  oral  contract  for  the  sale  of 
land,  and  where  a  recovery  of  the  consideration  and  the  execution  of 
a  deed  could  have  been  granted  to  either  part^  when  suit  was  begun,, 
the  oral  contract  was  not  wanting  for  mutu^ity. 

[As  to  necessity  of  mutuality  of  remedy  to  specifle  perform* 
ance  and  what  it  is,  see  note  in  87  Am.  tt  Bfp.  173.] 
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Specific  Perfoniiaiice— Oral  Agreemflnt— Estopp^ 

7.  A  married  woman  should  not  be  denied  ipeeiile  performanee 
of  an  oral  contract  to  aell  land  beeanae  she  permitted  her  husband 
to  hold  the  legal  title  in  trust  for  her,  where  defendants  did  not  relj 
upon  the  haiband's  apparent  legal  tiue. 


I>ow«r—Mortga«^e— Effect— atatote. 

8.  Under  Section  7289,  L.  O.  L.,  relating  to  dower  in  land  mort- 
gaged for  purchase  money,  the  fact  that  a  married  woman  made  no 
contract,  barring  her  inchoate  right  of  dower,  when  plaintiff  took 
possession  and  made  improvements  under  an  oral  contract  with  her 
husband,  was  of  no  consequence,  where  she  afterward  joined  her 
husband  in  executing  to  defendants  a  purchase-money  mortgage,  at 
the  foreclosure  of  that  lien  and  a  sale  of  the  premises  under  the 
decree  concluded  all  the  estate  she  had  in  the  realty. 

Mortgages— Foreclosnre— Purchase  hj  Mortgagee— Title. 

9.  A  mortgagee,  purchasing  at  a  sheriff's  sale  with  knowledge  of 
plaintiff's  prior  equity  in  land  as  purchaser  in  possession  under  an 
oral  agreement  with  the  mortgagor^  acquired  no  greater  estate  than 
the  mortgagor  held. 

0 

From  Umatilla:  Gilbbbt  W.  Phelps,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  Moobb. 

This  is  a  suit  by  Mrs.  Georgie  A.  Skinner  against 
Leroy  Fnmas  and  Grace  M.,  his  wife,  J.  H.  Reid  and 
Genevieve,  his  wife,  and  the  Umatilla  Project  Orchard 
Lands  Company,  a  corporation,  to  enforce  the  specific 
performance  of  an  oral  agreement  to  convey  real 
property.  Mr.  Fnmas,  being  the  owner  in  fee  of  the 
southwest  quarter  of  the  northwest  quarter  of  section 
11,  in  township  4  north,  range  28  east  of  the  Willamette 
Meridian,  near  Hermiston,  Oregon,  on  October  1, 1910^ 
with  his  wife  conveyed  such  tract  of  land  and  other 
real  property,  containing  in  all  320  acres,  to  Mr.  Reid^ 
who  was  to  discharge  a  mortgage  of  $2,500  on  the 
premises.  The  latter  paid  a  substantial  part  of  the 
consideration,  and  evidenced  the  remainder  by  three 
promissory  notes  of  $10,000  each,  respectively  matur- 
ing  on  the  first  day  of  October  each  year  thereafter^ 
with  interest  at  7  per  cent  from  date,  and  to  secure  the 
payment  thereof  he  and  his  wife  at  the  same  time  exe- 
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cnted  to  Mr.  and  Mrs.  Fnmas  a  mortgage  of  the 
entire  property.  Abont  November  1,  1910,  at  the 
solicitation  of  W.  H.  Skinner,  the  plaintiff's  husband, 
Beid,  in  consideration  of  $450,  to  be  paid  when  a  deed 
was  executed,  agreed  to  sell  and  convey  a  strip  of  land 
out  of  the  southeast  comer  of  the  40-acre  tract,  par- 
ticularly described,  possession  of  which  small  piece 
was  taken,  a  house  built  thereon,  and  other  improve- 
ments were  made  thereto,  costing  about  $4,500.  Beid 
and  his  wife  thereafter  executed  to  the  Umatilla  Pro- 
ject Orchard  Lands  Company,  a  corporation,  a  quit- 
claim deed  of  all  their  interest  in  and  to  the  northwest 
quarter  of  section  11,  in  the  township  and  range 
mentioned.  Default  was  made  in  the  payment  of  the 
promissory  notes,  whereupon  the  mortgage  securing 
them  was  foreclosed,  in  which  suit,  with  others,  Mr. 
Skinner,  but  not  his  wife,  was  made  a  party  defendant. 
At  a  sale  under  the  decree  Furnas  and  his  wife,  on 
February  14,  1914,  became  the  purchasers  for  the 
amount  of  the  debt,  costs,  etc.  They,  on  March  27, 
1915,  commenced  an  action  against  Mr.  Skinner  alone, 
to  recover  the  possession  of  the  small  tract  on  which 
the  house  was  built  He  filed  an  answer  in  that  ac- 
tion, denying  the  averments  of  the  complaint,  and  for 
a  separate  defense  alleging  that  he  was  not  then,  nor 
had  he  ever  been,  in  possession  of  the  demanded 
premises,  nor  did  he  claim  any  title  or  interest  therein 
or  right  thereto.  The  reply  put  in  issue  the  allega- 
tions of  new  matter  in  the  answer,  and  the  cause,  be- 
ing tried,  resulted  in  a  verdict  and  judgment  in  favor 
of  Mr.  Skinner,  which  determination  has  become  final. 
Thereafter  Furnas  and  his  wife  commenced  against 
Skinner  another  action,  in  which  his  wife  was  joined, 
to  recover  possession  of  the  small  tract  An  answer 
having  been  filed  in  that  action,  Mrs.  Skinner,  as 
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plaintiff^  commenced  this  suit  in  the  nature  of  a 
cross-bill  in  equity,  setting  forth  ithe  facts  herein- 
before  stated,  and  averring  that  about  November  1, 
1910,  she  * '  purchased  from  said  J.  H.  Eeid '  *  a  tract  of 
land,  beginning  at  a  point  where  the  north  line  of 
Eidgeway  street  in  the  town  of  Hermiston  intersects 
the  east  boundary  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  11,  township  4  north, 
range  28  east,  and  running  thence  north  200  feet, 
thence  west  180  feet,  thence  south  200  feet,  to  the  north 
line  of  Eidgeway  Street  and  thence  east  180  feet  to 
the  place  of  beginning.  **That  thereupon  the  plain- 
tiff entered  into  the  immediate  possession  of  the  said 
piece  or  parcel  of  land,  and  has  3ver  since  remained  in 
the  quiet,  peaceable  and  undisturbed  possession 
thereof. ' '  The  complaint  details  the  improvements  so 
made  upon  the  premises,  and  avers : 

**That  thereafter  plaintiff  learned  defendant  Eeid 
oould  not  make  plaintiff  a  good  and  sufSicient  deed  of 
conveyance,  and  this  plaintiff  caused  the  said  Grace 
M.  Furnas  and  the  said  Leroy  W.  Furnas  to  be  notified 
of  the  purchase  of  the  said  tract  of  land  from  the  said 
J.  H.  Eeid,  and  that  the  purchase  price  had  not  been 
paid.'* 

That  the  Umatilla  Project  Orchard  Lands  Company 
secured  its  deed  with  knowledge  of  the  plaintiff's 
possession  of  a  small  part  of  its  land  and  of  her  rights 
thereto,  and  that  Furnas  and  wife,  upon  the  sale  of 
the  entire  lands  under  the  decree  of  foreclosure,  took 
the  naked  legal  title  of  the  disputed  tract  with  knowl- 
edge that  the  plaintiff  was  in  the  possession  thereof 
and  had  placed  valuable  and  permanent  improvements 
thereon.  With  the  filing  of  the  complaint  herein  the 
plaintiff  deposited  with  the  clerk  of  the  trial  court 

$450  and  interest  at  7  per  cent  per  annum  from  No- 
saor. 
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vember  1,  1910,  amountiiig  to  $615,  for  the  benefit  of 
the  persons  who  might  be  entitled  thereto. 

The  defendants  Beid  and  his  wife  and  the  Umatilla 
Project  Orchard  Lands  Company,  having  been  duly 
served  with  process  in  this  suit,  each  failed  to  appear 
or  answer.  The  defendants  Furnas  and  his  wife  de- 
murred to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  suit. 
The  demurrer  was  overruled,  whereupon  they,  alone 
answering,  denied  the  material  averments  of  the  com- 
plaint, and  for  a  further  defense  alleged  that  about 
January  1,  1911,  Mr.  Skinner  sought  to  enter  into  an 
agreement  with  Mr.  Beid  to  purchase  a  small  tract  of 
land;  that  they  could  not  concur  in  the  boundaries 
nor  as  to  the  purchase  price,  and  thereupon  Skinner 
began  the  erection  of  the  dwelling  and  the  making  of 
the  improvements  ''without  any  contract  or  agreement 
with  the  said  J.  H.  Beid  *  *  and  without  the  knowl- 
edge or  consent  of  these  defendants  or  either  of  them. 
•  •  That  the  said  plaintiff  never  at  any  time  had  the^ 
sole  possession  or  sole  occupancy  of  the  said  prem- 
ises, or  any  part  thereof,  and  never  expended  any 
moneys  or  placed  any  improvements  upon  said  tract 
of  land,  nor  performed  anything  with  respect  thereto,, 
except  to  reside  in  said  house  as  the  wife  of  the  said 
W.  H.  Skinner. '' 

The  reply  put  in  issue  the  averments  of  new  matter 
in  the  answer,  and  further  alleged  that  Furnas  and  his 
wife  ought  to  be  estopped  to  aver  or  prove  that  Mr. 
Skinner  claimed  to  be  the  owner  of  the  demanded 
premises,  for  that  the  judgment  rendered  in  his  favor 
in  the  first  ejectment  action  had  conclusively  deter- 
mined the  matter  to  the  contrary.  The  cause  was 
thereupon  tried,  resulting  in  a  decree  as  prayed  for 
in  the  complaint,  awarding  the  money  so  deposited  to 
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Fnmas  and  his  wife,  and  requiring  them,  within  30 
days,  to  execute  to  Mrs.  Skinner  a  good  and  sufficient 
deed  of  the  premises,  and  that  in  default  thereof  the 
decree  stand  as  and  for  a  conveyance  of  the  tract  of 
land  in  dispute.  From  this  decree  Mr.  and  Mrs. 
Furnas  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  RcUey  &  RcUey,  with  an  oral  argument  by  Mr. 
James  H.  Raley. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  James  A.  Fee  and  Mr.  Alger  Fee. 

Opinion  by  Mr.  Chibf  Justice  Moobe. 

Invoking   the   doctrine    announced   in   Barrett   v. 

Schleich,  37  Or.  613,  617  (62  Pac.  792),  where  it  is  said : 

**The  parol  agreement  to  convey  real  property  is 
the  foundation,  and  the  part  performance  thereof  by 
the  purchaser  is  the  superstructure,  which,  considered 
as  a  unity,  authorizes  a  court  of  equity  specifically  to 
enforce  the  contract" 

— it  is  maintained  by  appellants'  counsel  that,  the 
complaint  having  failed  to  aver  that  a  parol  agreement 
to  purchase  the  tract  of  land  was  ever  consummated, 
or  that  pursuant  to  the  terms  of  any  contract  posses- 
sion of  the  premises  was  taken  and  improvements 
were  made,  the  initiatory  pleading  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit,  and,  this 
being  so,  an  error  was  committed  in  overruling  the 
demurrer  interposed  on  that  ground,  which  mistake 
was  not  cured  by  answering  over.  It  is  argued  by 
plaintiff's  counsel  that  the  use  of  the  word  ** purchase'' 
in  the  primary  pleading  implies  the  consummation  of 
an  agreement  by  the  vendor  to  sell,  and  the  purchaser 
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to  buy,  property,  and  that  having  allied  a  purchase 
of  the  land,  and  ''that  thereupon  the  plaintiff  entered 
into  the  innnediate  possession"  thereof,  reasonably 
shows  that  possession  was  taken  pursuant  to  the 
terms  of  the  contract,  and,  such  being  the  case,  the 
complaint  is  sufficient  in  these  particulars.  In  sup- 
port of  the  legal  principle  thus  asserted  reliance  is 
placed  upon  the  case  of  CantweU  v.  Barker,  62  Or.  12 
(124  Pac.  264),  where  in  a  statement  of  the  facts  in- 
volved it  is  said : 

''On  July  14,  1911,  plaintiff  commenced  this  suit 
against  Barker  and  wife  to  compel  specific  perform- 
ance of  a  contract  of  sale  of  certain  town  lots,  alleghig 
that  in  October,  1907,  defendants,  by  a  verbal  con- 
tract, sold  to  plaintiff  lots  5  and  6,  in  block  30,  of 
Condon  and  Cornishes  Addition  to  Condon,  Oregon, 
for  the  agreed  price  of  $800;  that,  immediately  upon 
the  purchase,  plaintiff  entered  into  possession  of  the 
lots  and  expended  $230  in  erecting  an  additional  build- 
ing thereon;  and  that  he  has  remained  in  exclusive 
possession  as  the  owner  thereof,"  etc. 

An  examination  of  the  printed  abstract  in  that  case 
shows  that  paragraph  2  of  the  complaint  reads : 

"That  on  or  about  the  month  of  October,  1907,  the 
defendants  W.  L.  Barker  and  Annie  L.  Barker,  by  a 
verbal  contract  of  the  last-named  date,  sold  and  de- 
livered possession  of  the  above-described  premises 
[referring  to  the  preceding  paragraph  of  the  com- 
plaint] to  the  plaintiff  herein,  under  said  contract,  and 
he,  the  plaintiff,  has  continued  in  possession  of  said 
premises  from  that  time  until  the  present,  and  has 
made  valuable  improvements  thereon,  and  has  ever 
since  held  possession  as  the  exclusive  owner  of  said 
property '^  277  Or.  Briefs,  118. 

It  will  thus  be  seen  the  complaint  in  the  cause  men- 
tioned substantially  alleges  that  possession  of  the  lots 
was  delivered  by  the  defendants  to  the  plaintiff  pur- 
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snant  to  the  terms  of  the  oral  agreement.  An  examina- 
tion of  the  statement  of  facts  in  the  case  relied  npon 
will  show  that  the  excerpt  hereinbefore  set  forth  is 
not  indicated  in  that  opinion  by  quotation  marks. 

1.  It  is  possession  of  real  property,  and,  when  any 
relation  of  affinity  or  consangninity  exists  between  the 
parties,  also  the  improvements  made  upon  the  land 
by  the  purchaser,  pursuant  to  the  terms  of  an  oral 
agreement  with  the  vendor  to  sell  and  convey  the 
premises,  that  takes  the  case  out  of  the  statute  of 
frauds  and  authorizes  a  court  of  equity,  in  a  suit  in- 
stituted for  that  purpose,  to  decree  a  specific  perform- 
ance of  the  contract 

2.  Since  the  agreement  and  its  part  performance  are 
the  essential  prerequisites  to  be  established  by  evi- 
dence at  the  trial,  it  is  necessary  to  the  maintenance 
of  a  suit  of  this  kind  that  the  complaint  should  set 
forth  the  oral  contract,  and  also  allege  that  pursuant 
to  its  terms  possession  of  the  premises  was  taken  by 
the  purchaser,  and,  if  the  parties  are  related,  that  the 
latter  has  made  improvements  upon  the  land :  Barrett 
V.  Schleich,  37  Or.  613  (62  Pac.  792) ;  Zeuske  v.  Zeuske, 
62  Or.  46  (124  Pac.  203) ;  Thayer  v.  Thayer,  69  Or. 
138  (138  Pac.  478).  A  tenant  in  possession  of  real 
property  under  a  written  lease,  which  grants  him  a 
privilege  to  purchase  the  premises,  may,  when  the  op- 
tion is  accepted  within  the  time  and  upon  the  terms 
specified,  maintain  a  suit  for  specific  performance  of 
the  contract  without  change  of  possession:  House  v. 
Jackson,  24  Or.  89  (32  Pac.  1027) ;  Merrill  v.  Hexter^ 
52  Or.  138  (94  Pac.  972,  96  Pac.  865).  In  these  in- 
stances it  was  the  writing  that  took  the  cases  out  of  the 
statute  of  frauds. 

In  Aitkin's  Heirs  v.  Young,  12  Pa.  15,  24,  in  speak- 
ing of  the  acts  of  part  performance  which  will  take 
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an  oral  agreement  relating  to  land  ont  of  the  statute 
of  frauds,  Mr,  Justice  Booebs  remarks : 

**That  in  order  to  constitute  a  good  title  by  parol 
the  possession  must  be  contemporaneous  with,  or  im- 
mediately consequent  on,  the  contract,  and  in  pur- 
suance of  it,  and  that  tiiese  facts  must  be  established 
by  clear,  precise,  and  satisfactory  evidence.  * ' 

The  importance  of  taking  possession  of  real  prop- 
erty, pursuant  to  the  terms  of  an  oral  agreement  to 
sell  and  convey  land,  is  illustrated  by  the  decision  in 
Roberts  v.  Templeton,  48  Or.  65  (80  Pac  481).  See, 
also,  the  very  extended  notes  to  this  case  in  3  L.  B.  A. 
(N.  S.)  790. 

3.  In  the  case  at  bar  the  complaint  does  not  allege 
that  the  plaintiff  took  possession  of  the  demanded 
premises  pursuant  to  the  terms  of  any  agreement  oral 
or  otherwise. 

It  will  be  kept  in  mind,  however,  that  the  answer 
substantially  avers  the  entry  upon  and  possession  of 
the  land  by  W.  H.  Skinner  were  taken  and  held  with- 
out any  contract  or  agreement  with  Mr.  Beid  or  any- 
one for  the  purchase  of  the  land,  and  without  the 
knowledge  or  consent  of  either  Mr.  or  Mrs  Furnas, 
which  allegation  was  controverted  by  the  reply.  After 
the  demurrer  was  overruled,  the  allegations  of  the 
answer  hereinbefore  quoted  gave  the  plaintiff  by  her 
reply  the  opportunity  to  offer  evidence  to  substantiate 
the  issue  as  to  the  making  of  the  oral  contract  with 
Beid  for  the  purchase  of  the  tract  of  land,  and  that 
pursuant  to  the  terms  of  that  agreement  possession  of 
the  premises  was  taken  and  improvements  thereon 
were  made.  If  the  controversy  raised  by  the  reply 
had  been  stated  as  new  matter  in  that  pleading  and 
not  as  a  denial  of  the  averments  of  the  answer,  there 
would  have  been  no  departuroi  but  a  mere  enlarge- 
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ment  of  the  averments  of  the  complaint:  Mayes  ▼. 
Stephens,  38  Or.  512  (63  Pac,  760,  64  Pac.  319) ;  Croum 
Cycle  Co.  v.  Brown,  39  Or.  285  (64  Pac.  451) ;  Kiernan 
V.  Kratz,  42  Or.  474  (69  Pac.  1027,  70  Pac.  506) ;  Zom 
V.  Livesley,  44  Or.  501  (75  Pac.  1057) ;  Pioneer  Hard- 
ware  Co.  v.  Farrin,  55  Or.  590  (107  Pac.  456).  If, 
therefore,  the  averments  of  the  complaint  are  insuffi- 
cient in  the  respects  mentioned,  the  new  matter  in  the 
answer  waived  the  defects  in  these  particulars. 

4.  It  is  maintained  that  the  testimony  received  was 
insufficient  to  establish  the  allegations  of  the  complaint 
that  Mrs.  Skinner  was  the  purchaser  of  the  tract  of 
land  under  the  oral  contract  to  convey,  and,  this  being 
80,  an  error  was  conmiitted  in  decreeing  her  the  relief 
sought.  Evidence  of  many  circumstances  was  given 
by  defendants'  counsel  tending  to  prov^  that  Mr. 
Skinner  was  named  as  the  grantee  in  several  convey- 
ances of  real  property  as  to  which  deeds  his  wife  tes- 
tified he  held  the  legal  title  in  trust  for  her,  which 
sworn  declarations  are  corroborated  by  the  testimony 
of  her  husband.  Thus  it  appears  he  owned  in  his  own 
right  an  undivided  one  fourth  of  a  part  of  the  town 
site  of  Hermiston,  Oregon,  and  also  held  the  legal  title 
to  an  equal  interest  in  the  same  real  property  in  trust 
for  his  wife.  It  also  appears  that  at  a  school  meeting, 
held  in  that  town,  at  which  assembly  there  was  quite 
a  rivalry  betwen  different  sections  of  the  district  re- 
specting local  matters,  Mrs.  Skinner's  right  to  vote 
was  challenged  on  the  ground  that  she  was  not  a  quali- 
fied elector,  but  upon  Mr.  Skinner's  declaration  that 
she  was  the  equitable  owner  of  an  interest  in  the  town 
site  she  was  allowed  to  vote.  Mr.  Skinner  was  also 
named  as  the  grantee  in  a  conveyance  of  land  which 
was  exchanged  for  lumber  that  was  used  in  building 
the  house  on  the  disputed  premises,  but  he  testified 
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that  as  to  such  premises  lie  held  the  legal  title  in  trust 
for  his  wife.  One  drcumstance  seems  to  discredit 
his  testimony,  and  that  is  the  new  house  was  insured  in 
his  name.  In  explaining  this  matter,  however,  he 
states  upon  oath  that  the  policy  was  thus  issued  by 
mistake  of  the  agent. 

The  testimony  shows  that  Mrs.  Skinner  owned  a 
desert  land  claim  near  Hermiston,  which  right  she  sold, 
expecting  to  use  the  money  as  it  matured  under  the 
terms  of  the  agreement  in  completing  the  new  house 
and  improving  the  tract  of  land  she  had  agreed  to 
purchase.  She  was  disappointed  in  the  collection  of 
the  money  thus  due  her,  and  was  obliged  to  resort  to 
expedients  in  order  to  meet  the  payment  of  her  obli- 
gations. She  with  her  husband  borrowed  from  the 
Hermiston  Bank  &  Trust  Company  $2,750  and*  $1,455^ 
respectively,  pursuant  to  an  agreement  that,  if  de- 
manded, she  would  give  as  security  a  mortgage  of  her 
desert  land  claim. 

J.  H.  Beid,  having  testified  that  $450  was  agreed 
upon  as  the  consideration  to  be  paid  for  the  tract  of 
land  desired,  and  that  prior  to  concluding  the  bargain 
therefor  he  walked  over  the  premises  with  the  plain- 
tiff's husband,  was  asked : 

** Didn't  Mr.  Skinner  state  to  you  at  the  time  of  that 
purchase,  Mr.  Beid,  that  the  land  was  being  purchased 
as  a  home  for  Mrs.  Skinner,  and  the  lots  must  be 
satisfactory  to  her,  or  words  to  that  effect!'' 

The  witness  answered:  **Yes,  sir."  Notwithstand- 
ing the  circumstances  adverted  to,  it  is  believed  Mr. 
Skinner  was  acting  as  the  agent  of  his  wife,  and  not 
on  his  own  account^  when  he  negotiated  with  Mr.  Beid, 
the  then  owner  of  the  entire  lands,  for  the  purchase  of 
the  small  tract ;  that  she  then  had  reason  to  believe,  and 
did  believe,  that  from  the  proceeds  of  the  sale  of  her 
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desert  claim  she  would  receive  a  sufficient  sum  of 

money  with  which  to  pay  for  the  land  in  question  and 

to   put   up   the  buildings   and   make  improvements 

thereon. 

5.  It  is  insisted  that  no  agreement  was  reached  re- 
specting the  boundaries  of  the  land  Beid  was  to  sell 
and  convey,  and  hence  an  error  was  committed  in 
granting  the  relief  decreed.  The  testimony  shows  that 
prior  to  concluding  the  mere  oral  agreement  Mr.  Beid 
went  to  the  southeast  comer  of  the  small  tract  desired, 
and  pointed  out  the  particular  land  involved,  one  bound- 
ary of  which  might  possibly  be  shortened  to  coincide 
with  the  line  of  an  alley  when  the  larger  premises  were 
surveyed  and  platted  into  lots  and  blocks,  which  has 
never  been  done.  It  also  appears  that  with  his  knowl- 
edge and  consent  Mrs.  Skinner  took  possession  of  the 
parcel  of  land  so  indicated,  and  improved  it  to  the  ex- 
tent of  the  boundaries  thus  designated.  When,  under 
such  circumstances,  the  purchaser  takes  possession  of 
land  by  an  indicated  boundary,  his  right  to  the  prem- 
ises vests  upon  the  selection:  1  Dembitz,  Land  Titles, 
36;  Richards  v.  Snider,  11  Or.  197  (3  Pac.  177) ;  GuU- 
laume  v.  K.  S.  D.  Land  Co.,  48  Or.  400  (86  Pac.  883,  88 
Pac.  586) ;  Purinton  v.  Northern  III.  R.  Co.,  46  HI.  297. 
No  error  was  committed  in  this  respect. 

6.  It  is  maintained  that  the  alleged  oral  agreement 
was  not  mutual,  and  for  that  reason  an  error  was  com- 
mitted in  decreeing  specific  performance.  In  Btown 
V.  Munger,  42  Minn.  482  (44  N.  W.  519),  a  headnote  on 
this  subject  reads : 

**In  order  that  specific  performance  of  an  agree- 
ment for  the  sale,  exchange,  or  conveyance  of  land  be 
decreed,  it  is  not  absolutely  essential  that  there  be 
mutuality  of  remedy  ah  initio.  But  the  mutual  en- 
f  orcement  of  the  contract  should  be  practicable  when 
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specific  performance  is  adjudged.  The  court  should 
then  be  able  to  enforce  by  its  decree  all  of  the  terms^ 
in  praesenti;  should  have  the  power  to  supervise  the 
pei^ormance  of  the  conlxact  by  each  of  tiie  parties, 
and  in  all  of  its  parts." 

Another  part  of  a  headnote  to  that  case  is  as  follows : 

^'The  legal  principle  that  contracts  must  be  mutual 
does  not  mean  that  each  party  must  be  entitled  to  the 
same  remedy  for  a  breach  by  the  other.  There  must 
be  mutuality  of  obligation^  but  not  necessarily  mutual- 
ity of  remedy. ' ' 

See,  also,  House  v.  Jackson,  24  Or.  89  (32  Pac. 
1027) ;  Cooper  v.  Thomason,  30  Or.  161  (45  Pac.  296) ; 
West  V.  Washington  By.  Co.,  49  Or.  436  (90  Pac.  666). 
Mutuality  must  exist  when  the  aid  of  a  court  is  in- 
voked to  protect  and  enforce  the  rights  of  the  parties 
by  its  decree;  and,  as  a  recovery  of  the  consideration 
and  the  execution  of  a  deed  could  have  been  granted 
to  either  party  when  this  suit  was  instituted,  &e  oral 
contract  was  sufficient  in  this  particular. 

7.  Neither  Mr.  nor  Mrs.  Furnas,  relying  upon  Mr. 
Skinner 's  apparent  legal  title  in  or  to  the  real  property 
which  he  asserts  he  held  in  trust  for  his  wife,  permitted 
him  to  become  a  debtor  upon  faith  in  such  credit,  and, 
this  being  so,  Mrs.  Skinner  should  not  be  denied  an 
exercise  of  her  legal  right  to  specific  performance  of 
the  oral  contract  to  convey  the  land,  because  she  had 
such  confidence  in  her  husband  as  to  allow  him  to  hold 
in  trust  for  her  the  legal  title  to  her  property. 

8.  No  contract  appears  to  have  been  made  with  Mrs. 
Beid,  whereby  her  inchoate  right  of  dower  to  the  land 
involved  in  this  suit  was  barred  when  Mrs.  Skinner 
took  possession  of  the  premises  and  made  such  valu- 
able and  permanent  improvements  thereon.  Any  fail- 
ure in  this  respect,  however,  is  now  of  no  consequence, 
for,  Mrs.  Beid  having  joined  her  husband  in  executing 
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to  Mr.  and  Mrs.  Furnas  a  purchase-money  mortgage, 
the  foreclosure  of  that  lien  and  the  sale  of  the  premises 
under  the  decree  effectually  concluded  all  possible  es- 
tate Mrs.  Reid  had  in  the  real  property :  Section  7289, 
L.  0.  L. ;  14  Cyc.  952 ;  Mansfield  v.  Hodgdon,  147  Mass. 
304  (17  N.  E.  544). 

9.  Mr.  and  Mrs.  Furnas,  the  purchasers  at  the  sher- 
iff's sale,  though  they  may  have  been  restored  to  their 
original  estates  as  to  all  the  land,  except  the  small 
tract,  took,  as  to  the  latter  strip,  only  the  naked  legal 
title :  May  v.  Emerson,  52  Or.  262  (96  Pac.  454, 16  Ann. 
Gas.  1129) ;  Cantwell  v.  Barker,  62  Or.  12  (124  Pac. 
264).  They  took  with  knowledge  of  the  plaintiff's 
equity,  and  hence  acquired  no  greater  estate  than  Beid 
held:  Dimmick  v.  Rosenfeld,  34  Or.  101  (55  Pac.  100) ; 
Jennings  v.  Lentz,  50  Or.  483  (93  Pac.  327,  29  L.  B.  A. 
(N.  S.)  584) ;  Smith  v.  Farmers  d  Merchants'  Nat. 
Bank,  57  Or.  82  (110  Pac.  410). 

The  lien  created  by  the  mortgage  of  the  entire  320 
acres,  executed  by  Mr.  and  Mrs.  Furnas  to  secure  the 
payment  of  $2,500,  for  water  rights  appurtenant  to  the 
premises,  was  not  disturbed  by  the  decree  rendered 
herein,  nor  could  it  have  been,  for  that  mortgagee  was 
not  made  a  party  to  this  suit.  If,  however,  Mrs.  Skin- 
ner is  compelled  to  pay  any  part  of  that  sum,  she  can 
be  subrogated  and  enforce  the  lien  against  the  re- 
mainder of  the  land,  after  a  merger  as  to  her  separate 
tract. 

A  careful  examination  of  the  testimony  leads  to  the 
conclusion  that  the  decree  should  be  affirmed ;  and  it  is 
80  ordered.  Affibmsd. 


428  State  v.  Multnomah  Countt.  [82  Or. 


Demarrer  to  alt«ni«tiTe  writ  ar(pied  Deeember  5,  1016,  and  taftftinod 

January  2,  1917. 

STATE  Bx  Ehl.  v.  MULTNOMAH  COUNTY. 

(161  Pae.  959.) 

Oomslies— UalxUitj— Acta  of  Offlcon. 

1.  In  the  absence  of  statnte,  a  eonntj  Sa  ordinarilj  mot  liable  tvt 
def  aolts  of  its  offieers. 

Oonntiei— Statute  Tmpogiiig  Xdabilitlea. 

2.  Laws  of  1915,  Chapter  52,  making  a  county  liable  for  mon^ 
lost  by  a  former  county  clerk  by  failure  of  a  bank  in  which  he 
deposited  a  litigant's  funds,  should  be  strictly  construed. 

Ckmntiei— Ofllcen    liabilities— Clerk. 

8.  A  county  clerk  is  not  liable  for  money  which  neyer  eame  into 
his  possession. 

Mandanmi — Oflleaa— Duttes  and  Liabilitiea-^erk. 

4.  Under  Laws  of  1915,  Chapter  62,  directing  that  a  county  clerk 
be  giyen  credit  for  certain  funos  lost  by  his  predecessor,  and  dh«ct- 
ing  the  clerk  to  return  such  funds  to  the  parties  entitled  thereto,  the 
clerk  cannot  comply  with  the  latter  requirement,  without  rendering 
himself  liable,  until  the  money  collected  is  deliyered  to  him,  an^ 
no  express  proyision  haying  been  made  therefor  by  said  act,  manidamui 
will  not  lie  to  compel  the  county  commissioners  to  deliyer  the  funds 
raised  by  taxation  to  the  county  clerk. 

[As  to  mandamus  to  enforce  duty  imposed  by  permissiye  words 
in  statute,  see  note  in  Aan.  Oisa.  1915A,  450.] 

Mandamna— Qronnds    Freedom  of  Queatton  from  Doubt 

5.  Mandamui  will  not  lie  unless  the  ministerial  duty  impoaed  by 
law  is  free  from  doubt. 

Original  proceedings  in  Snpreme  Conrt. 

Department  2.  Statement  by  Mb.  Chibf  Jubtiob 
Moors. 

This  is  a  special  proceeding  to  compel  the  perform- 
ance of  an  act  which  it  is  alleged  the  law  enjoins  as  a 
duty  resulting  from  an  office.*  An  alternative  writ  of 
mandamt^,  issued  from  this  court,  substantially  states 
that  the  relator,  John  B.  Coflfey,  is  the  county  clerk  of 
Multnomah  County,  Oregon;  that  his  predecessor  in 
office,  F.  S.  Fields,  pursuant  to  the  provisions  of  a 
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statute  applicable  to  that  cotmty,  collected  in  advance 
from  parties  litigant  certain  sums  of  money  on  ac- 
count of  fees,  which  when  earned  were  paid  over  to 
the  county  treasurer,  and  the  remainder  was  held  in 
trust  for  the  depositor,  to  be  returned  when  his  cause 
was  finally  determined,  if  the  prescribed  fees  earned 
for  the  services  performed  did  not  exhaust  the  pay- 
ment exacted  (Section  1114,  L.  0.  L.) ;  that  Fields  de. 
posited  the  money  so  received,  and  not  earned  by  the 
county  as  fees,  with  the  American  Bank  &  Trust  Com- 
pany, which  failed,  and  by  reason  thereof  he  was  un- 
able, when  his  term  of  office  expired,  to  deliver  to 
Coffey  $15,522.43  which  had  been  so  left  with  the  bank ; 
that  in  order  to  meet  the  payment  of  such  loss  a  tax 
was  duly  levied  for  that  purpose  by  the  County  Court 
of  Multnomah  County,  pursuant  to  the  provisions  of 
an  enactment  filed  in  the  office  of  the  Secretary  of 
State  February  10,  1915  (Gen.  Laws  Or.  1915,  c.  62, 
p.  71),  and  the  sum  of  money  stated  has  been  collected 
and  is  now  in  the  county  treasury ;  that  on  November 
,  1916,  the  relator  demanded  in  writing  of  the  de- 
fendants Rufus  C.  Holman,  W.  L.  Lightner,  and  Philo 
Holbrook,  as  members  of  and  constituting  the  board  of 
county  commissioners  of  that  county,  that  an  order  be 
passed  directing  the  issuance  of  a  warrant  on  the  gen- 
eral fund  of  that  county  payable  to  the  relator  as 
county  clerk  in  the  sum  of  $15,522.43,  to  make  good 
such  deficiency,  and  to  transmit  the  command  to  the 
county  auditor  for  final  account,  but  the  defendants 
then  and  now  refuse  to  comply  therewith,  on  the 
ground  that  no  efficient  means  has  been  provided  by 
law  whereby  such  credit  could  be  allowed.  The  de- 
fendants were  required  forthwith  to  assemble  as  the 
board  of  county  commissioners  and  make  the  order 
80  requested,  or  in  default  thereof  to  show,  at  a  day 
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and  hour  spedfied,  why  they  had  not  done  so^  and  then 
and  there  to  return  the  mandate. 

A  demurrer  to  the  writ  challenges  its  suffidency  on 
the  ground  that  it  does  not  state  facts  sufficient  to  au- 
thorize the  relief  demanded. 

Demubbbb  Sxtstaihbd. 

Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
Arthur  A.  Murphy,  for  the  demurrer. 

Mr.  Martin  L.  Pipes  and  Mr.  John  B.  Clekmd,  contra^ 

Opinion  by  Mb.  Chibf  Jusncn  Moobb. 

The  question  to  be  considered  is  whether  the  statute 
referred  to  prescribes  the  means  of  disbursing  to  the 
persons  entitled  thereto  the  moneys  so  collected  by 
taxation.  Section  1  of  the  enactment  substantially 
directs  the  County  Court  of  Multnomah  County,  Ore- 
gon, to  make  good  the  loss  of  $15,522.43  ^'by  giving  the 
present  county  clerk,  John  B.  Coflfey,  credit  in  his  fee 
account  to  the  amount  of  said  deficiency '':  Laws  Or. 
1915,  e.  62,  p.  71.  The  other  parts  of  the  statute,  so 
far  as  material  herein,  read : 

^^That  the  said  John  B.  Coffey  shall  pay  to  litigants 
having  funds  as  shown  by  the  records  of  the  said 
county  clerk's  office  due  them  on  account  of  said  liti- 
gants' deposit  fund,  the  full  amount  thereof  as  the 
same  shall  become  due  to  them  under  the  existing  laws 
of  the  state,  and  shall  also  permit  papers  to  be  filed 
and  charged  against  said  several  funds  to  the  same 
extent  as  though  he  had  received  said  money  in  full 
from  the  said  F.  S.  Fields'':  Section  2. 

**The  auditor  and  treasurer  of  Multnomah  County, 
Oregon,  shall  give  the  said  John  B.  Coffey  credit  for 
the  full  amount  of  said  deficiency,  and  shall  charge 
against  said  amount  the  fees  earned  by  said  county 
clerk  and  charged  against  the  credits  on  the  records  of 
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his  office  wHch  stood  to  the  credit  of  said  litigants  at 
the  time  the  said  F.  S.  Fields  retired  from  office.  As 
soon  as  said  several  items  of  litigation  have  been  con- 
cluded and  all  of  the  litigants  have  been  paid  the  bal- 
ance due  them  under  the  laws  of  the  state,  the  county 
clerk  shall  pay  over  to  the  county  treasurer  the  bal- 
ance of  the  fund  received  by  him  from  the  said  F.  S. 
Fields '^  Sections. 

1.  The  rule  is  quite  general  that,  in  the  absence  of 
a  statute  imposing  upon  a  county  liability  for  the  de- 
fault of  any  of  its  officers  in  the  performance  of  a  duty 
enjoined  by  law,  a  private  party  who  suffers  injury  by 
reason  of  a  breadi  of  such  duty  cannot  maintain  an 
action  against  the  qttasi  corporation  to  recover  the 
damages  sustained:  11  Cyc.  498.  Thus  in  Vigo  Tp. 
V.  Knox  CowUy,  111  Ind.  170  (12  N.  E.  305),  it  was 
ruled  that  a  county  treasurer  was  not  such  an  agent 
of  the  county  as  to  render  it  liable  for  his  misappro- 
priation of  public  funds,  in  the  absence  of  a  statute 
•creating  the  responsibility.  To  the  same  effect,  see, 
also.  Cedar  Rapids,  I.  F.  dk  N.  W.  Ry.  Co.  v.  Cowan, 
77  Iowa,  535  (42  N.  W.  436) ;  State  ex  rel.  v.  Spinney, 
166  Ind.  282  (76N.  E.  971). 

2.  In  the  case  at  bar  the  statute  by  express  terms 
makes  Multnomah  County,  Oregon,  which  is  a  party 
hereto,  liable  for  the  money  lost  by  F.  S.  Fields,  its 
former  county  clerk,  in  consequence  of  the  failure  of 
the  bank  in  which  he  deposited  the  litigants'  funds. 
In  referring  to  such  enactments  a  text- writer  observes : 

'^As  counties  are  not  suable  except  by  statute,  the 
mode  pointed  out  by  the  statute  must  be  strictly  pur- 
sued* ^  7  R.  C.  L.  966. 

The  enactment  relied  upon  hermn  is  therefore  to  be 
strictly  construed. 

3.  It  will  be  remembered  that  Section  1  of  the  statute 
under  consideration  commands  the  County  Court  of 
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Multnomah  County,  Oregon,  to  give  the  relator  credit 
in  his  fee  account  for  an  amount  of  money  equal  to  the 
deficiency  mentioned.  No  part  of  that  sum  ever  came 
into  his  possession,  and  for  that  reason  he  is  not 
legally  chargeable  therewith  or  required  to  account 
therefor:  Earadon  v.  Coffey,  66  Or.  80  (133  Pac.  815). 
To  the  same  effect  see  Cedar  Rapids,  I.  F.  <&  N.  W.  Ry. 
Co.  V.  Cowan,  77  Iowa,  535  (42  N.  W.  436),  where,  in 
discussing  a  right  of  action  against  a  public  officer,  it 
is  said: 

^  **It  is  insisted,  on  behalf  of  appellants,  that  plain- 
tiff's only  remedy  is  by  mandamus  against  the  treas- 
urer of  Hardin  County.  But  he  never  received  any 
of  the  money  in  controversy,  and  is  not  liable  for  if — 
citing  in  support  of  the  language  quoted  the  case  of 
Minneapolis  (&  St.  L.  Railway  Co.  v.  Becket,  75  lowa^ 
183  (39  N.  W.  260). 

The  relator  herein  never  having  been  charged  with 
any  of  the  money  so  lost  it  is  difficult  to  understand 
why  he  should  be  given  credit  therefor.  It  was  evi- 
dently the  practice  of  his  predecessor  in  office  to  de- 
posit in  a  bank  the  litigants'  fund  when  received  and 
to  issue  checks  to  the  proper  officer  for  sums  of  money 
as  they  were  earned  by  the  county  as  fees  for  services- 
performed  by  the  county  clerk,  and  also  to  issue  checks 
to  parties  for  any  remainder  in  his  possession  due 
them  when  their  causes  were  finally  determined.  A 
party  to  a  suit  or  action  who  had  advanced  sums  of 
money  on  account  of  fees  was  not  obliged,  every  time- 
it  became  necessary  to  file  a  paper,  to  pay  the  pre- 
scribed fee,  since  it  was  charged  to  his  account  as  the 
service  was  performed,  and  he  was  not  permitted 
wholly  to  exhaust  the  money  required  to  be  paid  be- 
forehand until  his  cause  was  ultimately  adjudicated  r 
Section  1114,  L.  0.  L.  By  keeping  the  money  thus  col- 
lected in  a  bank  subject  to  (dieck  the  county  clerk  had 
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constant  control  of  the  litigants*  fund  and  conld  dis- 
burse it  as  the  law  required.  If  the  act  of  February 
10, 1915,  had  directed  the  County  Court  of  Multnomah 
County  to  cause  the  issuance  of  a  warrant  in  favor  of 
the  relator  for  $15,522.43,  or  to  deposit  that  amount  in 
some  reputable  bank  in  Portland,  Oregon,  for  his  ac- 
count, subject  to  check,  he  could  have  been  legally 
charged  with  the  money,  and  might  then  have  dis- 
bursed it  as  provided  by  statute,  receiving  proper 
credit  therefor  on  or  before  the  fourth  day  of  each 
month  upon  a  report  thereof :  Section  3056,  L.  0.  L. 

4.  The  demurrer  confesses  that  the  deficiency  in  the 
litigants  *  fund  has  been  made  good  by  the  County  Court 
as  an  available  asset  by  levying  and  collecting  a  tax 
for  that  purpose,  and,  this  being  so,  no  mandatory  writ 
is  necessary  to  compel  a  performance  of  that  duty, 
which  has  already  been  discharged:  Jacksonville 
School  Dist  V.  Crowell,  33  Or.  11  (52  Pac.  693). 

5.  It  will  be  remembered  that  Section  2  of  the  act  in 
question  required  John  B.  Coffey,  as  county  clerk,  to 
pay  litigants  having  funds  as  shown  by  the  records  of 
his  office  the  full  amount  thereof  as  the  same  shall  be- 
come due,  and  also  to  permit  papers  to  be  filed  and 
charged  against  the  several  funds  to  the  same  extent 
as  though  he  had  received  the  money  in  full  from  the 
former  county  clerk.  The  relator  cannot  comply  with 
this  requirement  without  rendering  himself  and  his 
bondsmen  liable,  until  the  sum  of  money  so  collected 
has  been  placed  at  his  disposal.  No  express  provision 
therefor  has  been  made  by  the  enactment.  Mandamus 
will  not  lie  unless  the  ministerial  duty  enjoined  by  law 
is  free  from  doubt:  Hahersham  v.  Sears,  11  Or.  431 
(5  Pac.  208, 50  Am.  Rep.  481) ;  Mackin  v.  Portland  Gas 
Co.,  38  Or.  120  (61  Pac.  134,  62  Pac  20,  49  L.  R.  A. 


434  OuTCAULT  ADVEBnEONO  Co.  i;.  Bbooks.      [82  Or. 


596) ;  State  ex  rel.  y.  Malheur  County  Court,  46  Or. 
519  (81  Pac.  368). 

The  demurrer  should  be  sustained^  and  it  is  so 
ordered.  Dbmubbbb  Sxtstaikbd. 

Mb.  Jtjsticb  Bbak,  Mb.  Justiob  Habbib  and  Mb, 
JusnoB  Bbnson  concur. 


Argued  June  21,  reyersed  July  11,  1916. 
Sustained  on  rehearing  January  2,  1917. 

OUTCAULT  ADVERTISmO  CO.  v.  BROOKS.* 

(158  Pae.  517;  151  Pae.  951.) 
Bailment— Elementi. 

1.  An  order  for  adyertising  material,  consisting  of  ents  and  font 
of  type  to  be  held  at  the  expiration  of  the  contract  subject  to  the 
order  of  the  addressee,  on  acceptance,  consummated  a  contract  bj 
which  the  possession  of  specific  articles  of  personalty  was  to  be  trans- 
ferred temporarily  from  the  owner  to  others  to  accomplish  a  special 
purpose,  and  hence  the  agreement  was  a  bailment. 

Baflimmt— Blementi^Peiivery. 

2.  Deliyery  is  the  essential  element  of  a  bailment,  which  trust 
relation  begins  when  the  possession  of  personalty  Sa  transferred  to  tho 
bailee. 

BaUment— liabilittes  of  Parttea. 

8.  Under  an  order  by  defendants  to  ''ship  us  at  our  expense" 
adyertising  material  to  be  held  subject  to  plaintiff's  order  at  the 
termination  of  the  contract,  where  the  plaintiff  deliyered  the  adyer- 
tising matter  for  shipment  to  a  carrier  selected  by  it  before 
'defendants  countermanded  their  order,  the  defendants  are  liable  for 
the  sum  they  agreed  to  pay  for  use  of  the  adyertising  matter. 

Bailment— Contract— Bzecnted  Contract— Damagei  for  Breach. 

4.  Where  defendant  ordered  adyertising  matter  from  plaintiff, 
which  was  to  be  used  for  one  year  and  then  neld  subject  to  plaintiff's 
orders,  the  contract  became  executed  when  the  goods  were  deliyered 
to  a  carrier  consigned  to  defendant,  the  same  as  in  the  case  of  a  sale, 
and  defendant's  refusal  thereafter  to  accept  the  goods  did  not  render 
the  contract  executory  ao  as  to  preyent  plaintiff  from  recoyering  the 
ontire  contract  price  and  to  limit  hie  recoyery  to  damages  merely. 

[As  to  difference  between  a  sale  and  a  bailment,  see  notes  in 
10  Am.  Dec.  490;  2  Am.  8t  Bep.  711;  94  Am.  8t  B^  215.] 

*0n  damage  for  breach  of  adyertising  contract,  see  note  in  82 
Ii.  B.  A.  (N.  8.)  272.  Bipobtbl 
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From  Marion :  Pbboy  R.  Kblly,  Judge. 
Department  2.    Statement  by  Mb.  Chibf  Jxtsticb 

MOOBB. 

This  action  was  commenced  in  Mardi,  1915,  by  the 
Outcault  Advertising  Company,  a  corporation,  against 
John  H.  Brooks  and  George  Steelhammer,  to  recover 
the  snm  of  $109.20.  The  cause,  being  at  issue,  was 
tried  by  the  court,  which  made  findings  of  fact  in  sub- 
stance as  follows:  (1)  That  at  all  the  times  mentioned 
herein  the  plaintiff  was,  and  now  is,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Illinois,  and  the  defendants,  John  H.  Brooks  and 
Oeorge  Steelhammer,  were  and  are  partners  engaged 
in  business  at  Silverton,  Oregon,  under  the  firm  nam^ 
of  Brooks  &  Steelhammer.  (2)  That  the  defendants 
delivered  to  the  plaintiff's  agent  a  writing  which 
reads : 

^*To  Outcault  Advertising  Co.,  508  S.  Dearborn  St., 
Chicago,  HI. 

^*  Order  No. .  Date,  October  13, 1913. 

^^Ship  us  at  our  expense  as  per  samples  shown, 
your  Drug  Store  Boy  *Ad'  Service,  to  cover  a  period 
of  one  year,  beginning  Jan.  Ist,  1914.  This  service 
to  consist  of  52  Drug  Store  Boy  Cuts;  1  font  type. 
[Signed]  Brooks  &  Steelhammer.  We  (or  I)  agree  to 
pay  you  net  cash  monthly,  at  the  rate  of  2.10  per  week, 
for  one  year,  we  (or  I)  to  have  exclusive  right  to  use 
the  above  Drug  Store  Boy  *Ad*  service  in  our  city 
only,  and  to  hold  type  and  cuts  subject  to  your  order 
when  this  contract  expires.  Failure  to  pay  any  in- 
stallment when  due  renders  full  amount  of  this  con- 
tract due.  This  contract  cannot  be  canceled.  Ship  all 
at  one  time  if  possible. 

^'[Signed]     Bbooks  ft  Stbelhammeb. " 

(3)  That  on  October  17, 1913,  the  plaintiff,  upon  the 
receipt  of  sudi  order,  accepted  it  and  so  notified  the 
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defendants.  (4)  That  on  October  24,  1913,  the  plain- 
tiff delivered  to  the  Chicago  &  Northwestern  Railway- 
Company,  a  common  carrier  selected  by  it,  the  goods 
so  ordered,  consigned  to  the  defendants  at  Silverton^ 
Oregon.  (5)  That  prior  to  the  arrival  of  such  goods, 
the  defendants  notified  the  plaintiff  that  they  would 
not  receive  them,  and  that  they  had  canceled  and  coun- 
termanded the  order  therefor.  (6)  That  such  goods 
arrived  at  Silverton,  Oregon,  and  the  defendants, 
though  notified  thereof,  refused  to  accept  them  or  to 
make  any  payment  for  their  transportation.  (7) 
That  the  defendants  have  refused  to  pay  any  sum  on 
the  written  contract  or  to  be  bound  thereby.  (8)  That 
the  goods  so  referred  to  were  carried  in  stock  for  de- 
livery by  the  plaintiff,  and  were  not  made  up  on  special 
order  of  the  defendants.  As  a  conclusion  of  law  the 
court  found,  *  *  That  an  order  of  nonsuit  without  preju- 
dice should  be  made  herein.''  A  judgment  having 
been  given  in  accordance  therewith,  the  plaintiff 
appeals.  Bbvbbsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Todd  A.  Rvnehart  and  Messrs.  McNary,  Smith  (t 
Shields,  with  an  oral  argument  by  Mr.  Rvnehart. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Custer  E.  Ross. 

Opinion  by  Mb.  Chibp  Justice  Moobb. 

1.  The  question  to  be  considered  is  whether  or  not 
the  findings  of  fact  support  the  conclusion  of  law 
predicated  thereon.  This  inquiry  necessarily  depends 
upon  a  determination  as  to  whether  or  not  a  delivery 
of  the  goods  to  a  common  carrier  selected  by  the  plain- 
tiff was  equivalent  to  a  transfer  of  the  possession  from 
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it  to  the  defendants.  As  the  writing,  signed  by  the  de- 
fendantS)  expressly  stipulated  that  they  were  to  hold 
the  type  and  cuts  subject  to  the  plaintiff's  order,  it 
conclusively  appears  from  the  memorandum  that  a  re- 
delivery of  the  goods  was  contemplated  by  the  parties. 
It  will  thus  be  seen  that  the  written  order,  when  ac- 
cepted by  the  plaintiff  as  found  by  the  court,  consum- 
mated a  contract  by  which  the  possession  of  specific 
articles  of  personal  property  was  undertaken  tem- 
X>orarily  to  be  transferred  from  the  owner  to  others 
for  the  accomplishment  of  a  special  purpose,  and  hence 
the  agreement  was  a  bailment:  Elliott,  Contracts, 
§  2985;  State  v.  You,  20  Or.  215  (25  Pac.  355).  At 
Section  3072  of  his  valuable  work  on  Contracts,  Judge 
Eluott  says: 

* '  The  contract  is  merely  executory  until  delivery  by 
the  bailor  to  the  bailee^  and  acceptance  by  the  latter, 
when  the  bailment  relationship  commences. ' ' 

'*The  property,  the  subject  of  the  bailment, '^  says 
another  writer,  **must  come  to  the  possession  of  the 
bailee,  and  to  iliat  end  there  must  be  some  sort  of  de- 
livery, actual  or  constructive**:  Van  Zile,  Bail.  &  Car. 
(2  ed.),  §  18. 

In  the  next  section  this  author  further  remarks : 

*'The  delivery  must  be  such  in  every  case  as  will 
give  the  bailee  absolute  and  complete  control  of  the 
property  bailed.** 

To  the  same  effect,  see,  also,  Schouler,  Bail.  &  Car. 

(3ed.),§132. 

2.  Delivery  is  the  essential  element  of  a  bailment, 
which  trust  relation  begins  when  the  possession  of  the 
personal  property  is  transferred  to  the  bailee :  Dobie, 
Bail.  &  Car.,  §  10.  Mr.  Mechem  in  his  work  on  Sales 
(Volume  2,  Section  1181),  in  discussing  the  undertak- 
ing of  a  seller  to  **send,**  **ship**  or  ^'forward**  goods, 
and  the  manner  of  satisfying  such  obligation,  says : 
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* '  It  is  obvious  that  the  agreement  of  the  seller  or  the 
direction  of  the  buyer  to  send  the  goods  to  the  latter 
may  have  a  variety  of  meanings,  including  even  an 
actual  transportation  and  delivery  by  the  seller  to  the 
buyer  at  the  point  of  destination  as  a  condition  prece- 
dent to  the  passing  of  the  title.  In  the  ordinary  case, 
however,  where  specific  goods  are  sold  at  one  place 
which  the  buyer  desires  to  have  delivered  at  another, 
and  the^  seller  expressly  or  impliedly  agrees,  or  the 
buyer  directs  him,  to  send  them  to  that  place,  without 
specifying  the  means  or  method,  this  agreement  or 
direction  is  satisfied  when  the  seller  has  delivered  the 
goods  to  a  common  carrier  consigned  to  the  buyer  at 
the  place  specified. ' ' 

To  the  same  effect,  see  Benjamin  on  Sales  (2  Am. 
ed.),  §§  181,  693;  24  Am.  &  Eng.  Ency.  Law  (2  ed.), 
1071;  35  Cyc.  193;  Woodbine  Children's  Clothing  Co. 
V.  Goldnamer,  134  Ky.  538  (121  S.  W.  444,  20  Ann. 
Cas.  1026) ;  Oibson  v.  Inman  Packet  Company ^  111 
Ark.  521  (164  S.  W.  280,  Ann.  Cas.  1916A,  1043). 

3.  In  Herring-Marvin  Co.  v.  Smith,  43  Or.  315  (72 
Pac.  704,  73  Pac.  340),  it  was  determined  that  a  con- 
tract of  conditional  sale,  providing  for  shipment  by 
the  vendor  at  a  distant  point  **via  best  route, '*  stipu- 
lating for  safe  delivery  on  cars  at  the  city  where  the 
purchaser  lived,  at  which  time  he  would  repay  the 
vendor  the  freight  bill,  was  a  contract  to  deliver  to 
the  buyer  at  the  place  where  he  lived,  and  a  delivery 
to  the  carrier  for  shipment  was  not  a  delivery  to  the 
buyer.  In  that  case  the  part  of  the  written  order  that 
is  deemed  material  reads : 

**  Please  ship  as  directed  one  number  185  safe  •  • 
marked  to  James  E.  Smith,  town  of  La  Grande,  county 
of  Union,  and  State  of  Oregon,  via  best  route,  for 
which  I  agree  to  pay  to  your  order  the  sum  of  $321.00 
gold  coin,  rent  as  follows :  Fgt.  on  arrival,  and  balance 
in  six  equal  payments  of  30  days  each,  to  date  from 
arrival  of  safe  in  La  Grande,  or  5  per  cent  said  balance 
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in  30  days  from  arrival,  for  safe  delivery  on  cars  at 
La  Grande,  Oregon.*' 

In  rendering  that  decision  Mr.  Jnstice  Wolvebton 
qnotes  from  Benjamin  on  Sales  (2  ed.),  Section  693,  to 
the  effect  that  a  delivery  to  a  common  carrier,  pursu- 
ant to  a  purchaser's  order  to  **ship"  the  goods  re- 
quested, was  a  surrender  of  the  possession  to  an  agent 
of  the  purchaser,  but  that  a  stipulation  for  safe  de- 
livery on  cars  at  place  of  destination  took  the  case  out 
of  that  rule.  There  is  no  great  distinction  between  a 
conditional  sale  and  a  bailment:  Mechem,  Sales,  §  582. 
In  Outcault  Advertising  Co.  v.  Buell,  71  Or.  52  (141 
Pac.  1020),  under  a  written  request  similar  to  that 
herein,  it  was  held  that  when  one,  ordering  advertis- 
ing matter,  wrote  to  the  bailor,  stating  he  could  not 
arrange  with  his  local  paper  for  satisfactory  adver- 
tising space  within  reasonable  terms,  and  requesting 
that  the  material  ordered  should  not  be  forwarded  till 
he  felt  in  better  condition  to  handle  it,  the  letter  did 
not  constitute  a  sufficient  revocation  of  the  order,  even 
if  the  bailee  had  a  right  to  rescind.  In  that  case  a 
part  of  the  material  ordered  had  been  sent  by  express, 
and  the  charges  therefor  paid  by  the  bailee.  This  re- 
ceipt and  payment  amounted  at  least  to  a  partial  de- 
livery and  acceptance  of  the  goods  ordered. 

It  will  be  remembered  that  the  written  order  con- 
tained the  clause,  ^'Ship  us  at  our  expense"  the  goods 
requested.  The  words  last  quoted  authorized  the 
plaintiff  to  select  as  the  defendants'  agent  the  com- 
mon carrier  so  chosen.  The  bailor  having  thus  com- 
plied with  all  the  terms  of  the  contract  and  delivered 
the  goods  to  the  defendants  before  they  countermanded 
the  order,  they  are  liable  thereunder  for  the  sum  of 
money  which  tiiey  agreed  to  pay  for  the  use  of  the  ad- 
vertising matter. 
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The  findings  of  fact  do  not  snpport  the  conclusion 
of  law  based  thereon;  and,  such  being  the  case,  the 
judgment  is  reversed,  and  the  cause  will  be  remanded^ 
with  directions  to  render  a  judgment  in  favor  of  the 
plaintiff  and  against  the  defendants  for  the  sum  of 
$109.20.  Bbvbbsbd. 

Mb.  Jtjstiob  Bban,  Mb.  Jxtstiob  Bubnbtt  and  Mb. 
JusTiOB  Habbib  concur. 


on  rehearing  December  12,  1916,  fomMr  opinion  eiutained 

January  2,  1917. 

On  Bbheabinq. 

(161  Pae.  961.) 

In  Bana    Former  opinion  adhered  to  on  rehearing. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McNary,  Smith  dt  Shields  and  Mr.  Todd  A. 
Rinehart,  with  oral  arguments  by  Mr.  Roy  F.  Shields 
and  Mr.  Rvnehart. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Custer  E.  Ross. 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

4.  This  is  the  second  hearing  of  this  case.  In  an 
opinion  written  by  Mr.  Chief  Justice  Moobb  and  re- 
ported ante,  p.  434  (158  Pac.  517),  the  court  reversed 
a  nonsuit,  entered  on  motion  of  the  defendants,  and 
directed  a  judgment  to  be  rendered  by  the  Circuit 
Court  in  favor  of  the  plaintiff.    By  their  petition  for 
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rehearing  the  defendants  nrged  upon  ns  that  the  find- 
ings of  fact  showed  the  contract  involved  to  have  been 
yet  executory  when  the  defendants  canceled  the  order, 
with  the  consequence  that  the  plaintiff  had  no  cause  of 
action  for  the  stipulated  price,  but  was  restricted  to  an 
action  for  damages  for  the  breach  of  the  covenant 
by  the  defendants.  It  will  be  remembered  that  the 
latter  signed  and  delivered  to  the  plaintiff  through  its 
agent  the  following  writing: 

''To  Outcault  Advertising  Co.,  508  S.  Dearborn  St., 
Chicago,  HL 

''Order  No. .  Date  Oct.  13, 1913. 

"Ship  us  at  our  expense  as  per  samples  shown  your 
Drug  Store  Boy  'Ad'  Service,  to  cover  a  period  of  one 
year,  beginning  Jan.  1st,  1914.  This  service  to  consist 
of  52  Drug  Store  Boy  Cuts,  1  font  type.  Brooks  & 
Steelhammer.  We  (or  I)  agree  to  pay  you  net  cash 
monthly,  at  the  rate  of  2.10  per  week,  for  one  year, 
we,  (or  I)  to  have  exclusive  right  to  use  the  above 
Drug  Store  Boy  'Ad'  service  in  our  city  only,  and  to 
hold  type  and  cuts  subject  to  your  order  when  this 
contract  expires.  Failure  to  pay  any  installment 
when  due  renders  full  amount  of  this  contract  due. 
This  contract  cannot  be  canceled.  Ship  all  at  one  time 
if  possible. 

"Bbooes  &  Steblhambceb." 

— ^that  the  plaintiff  accepted  this  order  October  17, 
1913,  and  on  the  24th  of  that  month  delivered  the 
goods  to  a  common  carrier  selected  by  the  plaintiff, 
consigned  to  the  defendants  at  their  place  of  business 
at  Silverton,  Oregon,  but  that  before  the  goods  ar- 
rived, they  notified  plaintiff  that  they  would  not  re- 
ceive them,  and  that  they  had  canceled  and  counter- 
manded the  order.  It  is  agreed  that  upon  the  arrival 
of  the  chattels  at  Silverton  the  defendants  refused  to 
pay  the  freight,  or  have  anything  to  do  with  thenu 
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As  contended  by  the  defendants,  one  of  the  things 
contemplated  by  the  contract  was  a  baihnent  of  the 
plaintiff's  property  by  which  the  defendants  were  to 
nse  it  for  a  period,  and  then  hold  it  subject  to  the  plain- 
tiff's  order.  This,  however,  does  not  change  the  anal- 
ogous principle  governing  a  contract  for  the  outright 
sale  of  the  goods  to  the  effect  that  the  agreement  be- 
comes executed  as  to  the  seller  when  he  has  fulfilled 
all  its  conditions  incumbent  upon  him.  In  the  present 
juncture  the  proposition  was  to  vest  in  the  defendants 
a  qualified  property  in  the  chattels  mentioned.  The 
contract  was  complete  when  the  order  of  the  defend- 
ants to  that  effect  was  accepted  by  the  plaintiff.  It 
was  binding  at  that  time  on  both  parties.  As  shown 
in  the  former  opinion,  it  became  an  executed  agree- 
ment on  the  part  of  the  plaintiff  when  it  delivered  the 
goods  to  a  common  carrier  consigned  to  the  defend- 
ants. Nothing  more  remained  for  the  plaintiff  to  do. 
It  had  complied  with  every  feature  of  its  contract.  It 
is  not  apropos  to  say  that  because  the  defendants  re- 
fused to  receive  the  goods  no  bailment  was  created, 
and  hence  the  contract  was  yet  executory,  with  the 
result  that  the  defendants  had  a  right  to  rescind  the 
same  subject  to  an  amercement  in  damages  at  the  suit 
of  the  plaintiff.  By  the  same  token  the  defendants 
could  say  that  the  contract  was  yet  executory  at  any 
time  when  they  refused  to  pay  a  prescribed  installment 
of  the  price,  although  they  may  have  used  the  type  and 
cuts.  The  agreement  having  been  fully  executed  by 
the  plaintiff,  it  remained  for  the  defendants  to  carry 
out  their  part,  and  they  cannot  say  that  their  default 
in  performance,  including  the  acceptance  of  the  goods, 
made  the  contract  still  executory  as  to  the  plaintiff, 
with  the  attendant  right  of  the  defendants  to  rescind, 
subject  to  damages.    It  is  true  no  bailment  ensued. 
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but  the  plaintiff  did  everything  it  could  to  bring  about 
that  result,  and  so  put  the  contract  past  the  executory 
stage.  A  case  very  much  like  the  one  in  hand  is  Ware 
Bros.  Co.  V.  Cortland  Cart  <&  Carriage  Co.,  192  N.  T. 
439  (85  N.  E.  666,  127  Am.  St.  Bep.  914,  22  L.  B.  A. 
(N.  S.)  272),  which  decides  that: 

**The  damages  for  revocation  of  a  contract  to  per- 
mit an  advertisement  to  run  in  a  periodical  for  a  year 
is  prima  fade  the  contract  price  for  the. service.*' 

In  short,  the  defendants  directed  the  plaintiff  to  ship 
the  goods,  and  promised  to  pay.  The  plaintiff  did  ship 
the  goods.  The  conclusion  is  that  the  defendants  must 
pay  as  they  stipulated.  We  adhere  to  the  former 
opinion. 

Bhvbbsidu    Ofihioh  Apfbovhd  on  Bbhbabikg. 


Snbmitted  on  brief  December  28,  1916. 
WAX  allowed  in  part  and  diamiBaed  in  part,  Jannary  ff,  1917« 

SCHOOL  DIST.  No.  24  v.  SMITH. 

(161  Pac.  706.) 

Scboola  and  School  Diatricta— Higli  Schools — Tzpended.** 

1.  Under  Laws  of  1915,  Chapter  235,  page  830,  Section  4,  providing 
that  the  cost  of  educating  a  high  school  pupil  shall  be  determined  "by 
dividing  the  total  amount  expended  by  the  high  school  district  for 
maintaining  high  schools  dnring  kdj  school  year  by  the  average  daily 
Attendance,  etc.,  as  "expended"  means  "paid  out,"  an  estimate  for 
a  high  school  district,  submitted  to  the  county  school  superintendent 
as  required  by  Section  2,  properly  included  an  item  for  repairs,  but 
nor  items  for  depreciation  6i  a  school  building  or  interest  on  money 
expended  in  eonstmction  of  the  building. 

Original  proceeding  in  Supreme  Court 

In  Banc    Statement  by  Mb.  Justiob  MoBami. 
This  is  an  original  proceeding  in  mandamus  by 
School  District  No.  24  of  Marion  County^  against  W. 
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M.  Smithy  county  school  superintendent  to  compel  the 
defendant  to  audit  and  allow  certain  items  claimed  by 
petitioner  as  part  of  the  cost  of  educating  nonresi- 
dent high  school  pupils.  The  statute  to  be  construed 
is  Chapter  235,  page  330,  Laws  of  1915.  Those  sec- 
tions bearing  upon  the  matter  here  in  controversy  are^ 
in  substance,  as  follows:  Section  1  provides  for  a 
special  tax  levy  annually  by  the  County  Court  of  each 
county  for  the  purpose  of  defraying  the  cost  of  edu- 
cating high  school  pupils  residing  in  any  county  in 
which  there  is  no  county  high  school,  and  not  in  a  high 
school  district,  the  tax  to  be  levied  at  the  same  time  as 
taxes  are  levied  for  county  purposes  upon  all  the  tax- 
able property  in  the  county  not  situated  in  any  high 
school  district.  Section  2  requires  the  school  clerk  of 
each  high  school  district,  at  the  close  of  the  school 
year,  to  make  out  under  oath,  and  deliver  to  the  county 
school  superintendent  of  each  county  in  which  any 
part  of  his  high  school  district  is  situated,  a  full  and 
complete  report  of  the  high  schools  of  his  district  for 
the  entire  year.  Such  report  is  required  to  show  the 
total  number  of  high  school  pupils  enrolled  during  the 
year,  the  average  daily  attendance,  the  number  of 
teachers  regularly  employed,  the  course  of  instruction 
pursued,  the  text-books  used,  the  total  number  of  new 
high  school  pupils  enrolled  during  the  year,  the  total 
cost  of  maintaining  the  high  school  or  high  schools 
during  the  year,  the  cost  of  educating  each  high  school 
pupil  during  the  year,  the  name,  postoffice  address 
and  elementary  school  district  residence  of  each  new 
pupil  attending  high  school  in  his  district  and  residing 
in  territory  not  embraced  in  any  high  school  district, 
and  the  total  number  of  such  new  pupils,  and  such 
other  information  as  may  be  required  by  the  superin- 
tendent  of  public  instruction  or  the  county  school  su- 
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perintendent.  Section  4  imposes  the  duty  upon  every 
county  school  superintendent  to  whom  this  report  in 
made  to  verify  such  report  and  to  compile  a  report 
showing  the  total  number  of  such  high  school  pupils 
residing  in  his  county  outside  of  any  high  school  dis- 
tricty  the  cost  of  educating  each  of  such  pupils,  the 
total  cost  of  all  such  pupils,  and  the  total  cost  of  each 
high  school  district  for  all  of  such  pupils  attending 
therein.  The  same  section  further  specifies  that  the 
cost  of  educating  each  high  school  pupil  of  any  high 
school  district  shall  be  determined  by  dividing  the  total 
amount  expended  by  the  high  school  district  for  main- 
taining high  schools  during  any  school  year  by  the 
average  daily  attendance  of  pupils  enrolled  in  the  high 
school  or  high  schools  of  the  district  for  the  same 
year.  Section  5,  among  other  things,  prescribes  that 
not  later  than  December  1st  of  each  year  the  county 
superintendent  of  each  county  in  which  there  is  any 
county  high  school  shall  certify  to  the  County  Court 
of  his  county  the  total  dost  for  the  preceding  year  of 
educating  all  the  high  school  pupils  residing  in  his 
county  and  not  in  any  high  school  district,  and  the 
estimated  amount  needed  for  that  purpose  for  the  cur- 
rent year.  Section  6  requires  the  County  Court  of  each 
county,  with  whom  a  county  school  superintendent's 
certificate  is  filed  at  the  time  of  making  the  tax  levy 
for  the  year  for  school  purposes,  to  levy  a  special  tax 
upon  all  taxable  property  in  the  county  not  situated 
in  any  high  school  district  sufficient  in  amount  to  de- 
fray the  cost  for  the  current  year  of  education  of  high 
school  pupils  residing  in  such  county  and  not  in  any 
high  school  district.  Section  7  directs  the  county 
school  superintendent  of  each  county  on  the  first  Mon- 
day of  October  of  each  year,  and  at  such  other  times 
as  he  may  deem  it  advisable,  to  apportion  the  high 
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school's  tuition  fund  in  the  county  treasury  to  the  sev- 
eral high  school  districts^  and  to  draw  an  order  on  the 
county  treasurer  against  the  high  school  tuition  fund 
for  the  portion  that  the  high  school  district  is  entitled 
to  receive.  The  County  Court  of  Marion  County,  in 
anticipation  of  the  requirements  of  this  act,  provided 
a  high  school  fund  in  the  levy  made  in  the  spring  of 
1916,  and  such  fund  is  now  in  the  county  treasury. 
Petitioner's  clerk  in  his  report  included  the  following 
items  as  the  cost  of  maintaining  high  schools  during 
the  school  year  ending  June  19,  1916,  in  this  district: 
(a)  Salaries,  including  the  salaries  of  the  principal 
and  teachers  in  the  high  school,  and  one  third  of  the 
salary  of  the  city  superintendent,  if  one  is  employed, 
$40,163.82;  (b)  salary  of  janitor,  $1,550.40;  (c)  sup- 
plies, including  crayon,  erasers,  brooms,  brushes,  ink^ 
and  all  supplies  that  are  used  for  maintenance  which 
are  not  likely  to  be  of  service  after  a  period  of  two 
years,  $1,564.57;  (d)  fuel,  $720.54;  (e)  Ught,  $171.89  j 
(f)  power,  $411.76;  (g)  telephone,  $72.23;  (h)  water^ 
$242.28;  repairs  $1,529.84;  (i)  printing,  $141.80;  de- 
preciation  for  year  4  per  cent,  $4,204.36 ;  ( j)  insurance, 
$198.31;  interest  on  investment  5  per  cent,  $6,790.45; 
(k)  stationery,  $256.51 — ^making  the  total  cost  for  the 
year  $58,018.76;  and  from  his  report  he  ascertained 
the  cost  of  educating  each  high  school  pupil  to  be 
$71.13.  This  report  was  submitted  to  the  defendant 
as  county  school  superintendent.  He  refused  to  audit 
or  allow  the  items  of  repair,  $1,529.84,  depreciation  for 
year  4  per  cent,  $4,204.36,  and  interest  on  investment 
at  the  rate  of  5  per  cent,  $6,790.45,  making  a  total  of 
$12,524.65,  deducting  which  items  from  the  clerk's  re* 
port  of  cost  reduced  the  cost  of  educating  each  high 
school  pupil  to  the  sum  of  $56.12,  and  the  defendant 
offered  to  draw  his  warrant  in  favor  of  the  petitioner 
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for  that  amount  per  student,  aggregating  the  smn  of 
$5,956.58 ;  the  amount  claimed  by  petitioner  at  the  rate 
of  $71.13  per  pupil  aggregating  the  sum  of  $7,550.36 
and  making  a  difference  of  $1,593.78.  If  petitioner's 
contention  is  correct,  it  should  receive  a  warrant  for 
$7,550.36.  If  a  portion  of  the  items  rejected  should 
be  allowed  and  a  portion  eliminated,  the  amount  should 
be  decreased  in  proportion  to  the  amounts  disallowed. 
No  question  was  made  as  to  the  correctness,  but  only 
to  the  propriety  of  the  allowance  of  the  items  as  being 
a  part  of  the  cost  of  maintenance. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac  xi). 

Wbtt  Allowed  in  Pabt  and  Dismissbd  in  Pabt. 

For  petitioner  there  was  a  brief  over  the  name  of 
Mr.  George  O.  Bingham. 

For  defendant  there  was  a  brief  over  the  name  of 
Mr.  Ernest  H.  Bingo,  District  Attorney. 

Mb.  Jubtiob  MoBbidb  delivered  the  opinion  of  the 
court. 

That  part  of  Section  4  which  prescribes  the  method 
to  be  pursued  by  the  county  school  superintendent  in 
determining  the  cost  of  educating  each  nonresident 
high  school  pupil  is  complete  in  itself,  and  its  meaning 
is,  in  our  opinion,  perfectly  clear.  The  whole  process 
is  a  simple  problem  in  long  division.  The  dividend 
is  the  total  amount  expended  by  the  high  school  de- 
partment of  the  district  for  the  preceding  year,  the 
divisor  the  average  daily  attendance,  and  the  result* 
ing  quotient  the  cost  of  educating  the  nonresident 
pupil.  The  word  ** expended'*  means  **paid  out;  dis- 
bursed'': People  V.  Ka/ne,  43  App.  Div.  472,  61  N.  ¥• 
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Supp.  195y  198;  State  v.  Manchester  d  Lawrence  B., 
70  N.  H.  421,  48  Ati.  1103 ;  L.  H.  Kurtz  Co.  v.  Polk 
County,  136  Iowa,  419,  109  N.  W.  612,  Depreciation 
of  the  building  is  not  money  expended.  Neither  can 
interest  on  the  amonnt  previously  invested  in  con- 
structing the  building  be  properly  termed  an  '^amount 
expended ^^  during  the  preceding  year;  and  the  county 
school  superintendent  ruled  correctly  in  rejecting  these 
items.  The  item  for  repairs  should  have  been  in- 
cluded in  the  estimate,  and  a  decree  will  be  entered 
accordingly.  Neither  party  will  recover  costs. 
Wbix  Allowed  nsr  Pabt  and  Dibmibsbd  nr  Pabt. 


Motion  to  diimitf  appeal  denied  September  19,  1916. 
Argaed  on  the  merits  November  20,  affirmed  November  tS,  1916, 

rehearing  denied  January  9,  1917. 

HEWET  V.  ANDREWS. 

(159  Pae.  1149;  161  Pae.  108.) 

Appoal  and  Brroi^— Time  to  Appeal— Computattoa. 

1.  Where  defendant  moved  for  judgment  non  obiUmU  verMNoto, 
<neh  motion  would  not  ordinarily  suspend  the  running  of  the  limit*- 
tion  for  appeal,  in  view  of  Section  201,  L.  O.  L.,  requiring  judgment 
in  conformity  with  the  verdict  to  be  entered  on  the  day  of  the  ver- 
dict; but,  where  the  original  judgment  was  modified  by  dismissal  aa 
to  one  defendant,  the  appeal  time  for  another  defendant  runs  from 
the  second  judgment,  and  appeal  within  60  days  thereof  is  in  time. 

Time— Computation— aiulday. 

2.  Where  the  last  day  for  perfecting  appeal  fell  on  Sunday,  notiee 
was  properly  filed  the  next  day,  under  Section  581,  L.  0.  L.,  as  to 
computation  of  time. 

[As  to  computation  of  time  for  performing  act  when  last  day 
falls  on  Sunday,  see  note  in  Ann.  Oaa.  1914B,  1086.] 

Action— Parties  Jointly  IdaUe— Default. 

8.  Where  the  complaint  alleged  a  joint  liability  of  all  defendants, 
the  court  may  proceed  to  trial  as  to  those  who  have  answered  and 
joined  issue  without  first  entering  default  and  judgment  against 
others  who  had  been  served  but  did  not  appear,  for  tiie  old  techni- 
cality with  respect  to  joint  actions  has  been  relazed|  and,  though  a 
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joint  liabilitj  it  aT6rr«d,  recovdnr  may  be  bad  on  proof  of  a  sevoral 
Uability. 

Hnsbaad  and  Wife— Oontracts — Signing  of  Wife's  Name. 

4.  ^bere  a  busband  witbont  autbority  signed  bis  wife's  name  to 
an  agreement  to  pay  brokerage  fees,  tbe  wife  is  not  liable  for  sucb 
fees. 

Trands^  Statnte  of-^nry  Question. 

5.  In  an  action  for  brokerage  fees,  wbere  a  written  agreement  bj 
tbe  owner  to  pay  brokerage  fees  was  supplemented  by  teiegrama  and 
a  letter,  held,  tbat  under  tbe  evidence  it  was  a  (jueBtion  for  tbe  jury 
wbetber  tbere  was  a  sufficient  memorandum  witbin  tbe  statute  of 
frauds  (Section  808,  L.  O.  h.),  declaring  tbat  an  agreement  autboriz- 
ing  or  employing  a  broker  to  sell  real  estate  for  compensation  or 
commission  sball  not  be  effective  unless  in  writing. 

Appeal  and  Error— Beyiew—Harmleis  Error. 

6.  Error  in  instructing  tbe  jury  tbat  tbey  migbt  And  against  a 
particular  defendant  is  cured  by  subsequent  vacation  of  judgment 
and  dismissal  of  tbe  action  against  bim. 

Appeal  and  Error— Objections— Sufllciencj. 

7.  In  an  action  by  a  broker  for  commissions,  objection  to  tbe  ad* 
mission  of  parol  evidence,  on  tbe  ground  tbat  no  parol  evidence  was 
admissible  to  establisb  any  of  tbe  issues  in  tbe  case  because  of  tbe 
statute  of  frauds  (<Section  808,  L.  O.  L.)y  is  insufficient  to  raise  tbe 
question  wbetber  particular  parol  evidence  was  admissible,  for  parol 
evidence  was,  of  course,  admissible  to  establisb  some  of  tbe  issues 
in  tbe  case,  sucb  as  wbetber  a  sale  was  effected,  etc.,  tbougb  tbe 
employment  could  not  be  estabUsbed  in  tbat  manner. 

From  Wasco:  William  L.  Bbadshaw,  Judge. 

This  is  an  action  by  Sam  Hewey  against  0.  S. 
Andrews  and  lillie  M.  Andrews  and  others.  Judg- 
ment was  rendered  in  favor  of  plaintiff  against  C.  S. 
and  Lillie  M.  Andrews  after  which  it  was  modified  to 
run  against  C.  S.  Andrews  only^  and  he  appealed. 
Plaintiff-respondent  moves  to  dismiss  the  appeal. 

Motion  Dbnud. 

Mr.  WiUiam  E.  Wilson,  for  the  motion. 

Mr.  Ralph  R.  Duniway,  contra. 

In  Banc    Opinion  by  Mb.  Chibf  Jttstiob  Moobb. 

This  wa9  an  action  by  S.  Hewey  against  C.  S.  An- 
<lrewsy  Lillie  M.  AndrewSi  Clarence  L.  Look    and 

iter. 


450  HBWEnr  v.  Andrews.  [82  On 

Ethelda  M.  Look^  to  recover  the  balance  of  an  alleged 
commission  for  services  rendered  by  the  plaintiff  in 
effectuating  the  sale  of  land.  The  cause  was  tried  and 
a  verdict  of  $1,727.50  returned  February  16,  1916^ 
against  C.  S.  Andrews  and  Lillie  M.  Andrews,  whose 
counsel,  invoking  the  rule  established  in  Fish  v.  JBTeno- 
rie,  14  Or.  29  (13  Pac.  193),  Wilson  v.  Blakeslee,  16 
Or.  43  (16  Pac  872),  Thomas  v.  Barnes,  34  Or.  416 
(56  Pac  73),  and  North  Pacific  Lumber  Co.  v.  Spore, 
44  Or.  462  (75  Pac  890),  moved  for  a  judgment  dis- 
missing the  action  notwithstanding  the  verdict,  on  the 
ground  that  the  obligation  sued  on  was  joint,  and  that 
as  the  trial  was  had  and  the  verdict  returned  as  to  only 
two  of  the  defendants,  no  valid  judgment  could  be 
predicated  thereon.  This  motion  was  denied  March  1, 
1916,  by  a  judgment,  a  part  of  which  reads : 

**  Thereupon  it  is  hereby  ordered  that  the  judgment 
heretofore  given  and  made  in  this  court  and  cause  on 
the  sixteenth  day  of  February,  1916,  be  and  the  same  is 
hereby  set  aside,  vacated,  and  held  for  naught  as  to 
the  defendant  Lillie  M.  Andrews,  but  the  same  is  con- 
tinued in  full  force  and  effect  as  to  the  defendant  C.  S» 
Andrews,  and  that  this  cause  be,  and  the  same  is 
hereby,  dismissed  as  to  the  defendants  Lillie  M.  An- 
drews, Clarence  L.  Look,  and  Ethelda  M.  Look,  and 
that  the  defendant  Lillie  M.  Andrews  have  and  recover 
of  and  from  the  plaintiff  her  costs  and  disbursements 
in  this  action  to  be  taxed. ' ' 

1.  In  order  to  review  the  latter  determination  C.  S* 
Andrews,  on  April  29, 1916,  served  a  notice  of  appeal^ 
and  filed  it  May  1st  following.  The  plaintiff  ^s  counsel 
move  to  dismiss  the  appeal  on  the  ground  that  it  was 
not  taken  within  the  60  days  limited  therefor.  The 
statute  regulating  the  recording  of  final  determinations 
by  a  Circuit  Court  reads : 

'*If  the  trial  be  by  jury,  judgment  shall  be  given  by 
the  court  in  conformity  with  the  verdict  and  so  entered 
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by  the  clerk  within  the  day  on  which  the  verdict  is  re- 
turned'^  :  Section  201,  L.  0.  L. 

Under  the  provisions  of  this  enactment  a  motion  to 
set  aside  a  verdict  and  for  a  new  trial  will  not  ordi- 
narily suspend  the  running  of  the  statute  of  limitations 
as  to  the  time  limited  for  taking  an  appeal :  Barde  v. 
WUson,  54  Or.  68  (102  Pac.  301) ;  Oldland  v.  Oregon 
Coal  (6  Nov.  Co.,  55  Or,  340  (99  Pac.  423,  102  Pac. 
596) ;  Colgan  v.  Farmers  d  Mechanics^  Bank,  59  Or. 
469  (106  Pac  1134,  114  Pac.  460,  117  Pac.  807); 
Macartney  v.  Shipherd,  60  Or.  133  (117  Pac.  814, 
Ann.  Gas.  1913D,  1257) ;  Geari/n  v.  Portland  By.,  L. 
<&  P.  Co.,  62  Or.  162  (124  Pac.  256) ;  Hahn  v.  Astoria 
National  Bank,  63  Or.  1  (114  Pac  1134, 125  Pac  284) ; 
De  Lore  v.  Smith,  67  Or.  304  (132  Pac  521, 136  Pac. 
13,  49  L.  A.  E.  (N.  S.)  555) ;  Skelton  v.  Newherg,  76 
Or.  126,  136  (148  Pac  53).  Where,  however,  the 
original  judgment  is  modified  by  a  subsequent  order^ 
the  date  of  the  latter  judgment  is  the  time  from  which 
the  limitation  for  taking  the  appeal  should  begin  to 
run.  In  this  instance  the  judgment  was  not  altered 
as  to  C.  S.  Andrews,  but  if  he  were  dissatisfied  with 
the  dismissal  of  the  action  as  to  Lillie  M.  Andrews, 
he  would  have  been  obliged  to  appeal  from  that  deter- 
mination, notwithstanding  he  may  have  taken  an  ap- 
peal from  the  original  judgment.  This  procedure,  if 
sanctioned,  would  necessitate  two  appeals  by  the  same 
party  when  a  single  review  of  the  final  judgment  by 
him  ought  to  be  sufficient,  in  which  appeal  the  inter- 
mediate order  could  be  reviewed :  Section  558,  L.  0  L. 
We  conclude,  therefore,  that  the  original  judgment, 
having  been  set  aside  in  part,  was  in  effect  vacated  in 
all  particulars,  and  that  the  modified  judgment,  by 
referring  to  the  preceding  determination,  incorporated 
therein  the  original  judgment  as  to  C.  S.  Andrews, 
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thus  making  the  latter  judgment  final,  and  the  one 
from  which  this  appeal  was  properly  taken. 

2.  By  the  statutory  method  of  computing  time  the 
last  day  thus  limited  for  perfecting  the  appeal  was 
April  30,  1916;  but,  as  that  day  was  Sunday,  the 
notice  was  properly  filed  the  next  day:  Section  531, 
L.  0.  L. 

The  motion  to  dismiss  the  appeal  is  denied. 

Monov  DsNiBiK 


iflrmad  Norcmbar  28,  1016,  rehearing  denied  Janvarj  9,  1917. 

On  THE  MXBITS. 
(161  Pae.  108.) 

Department  1.    Statement  by  Mr.  Jusnos  Benson. 

This  is  an  action  to  recover  an  unpaid  balance  of  a 
commission  alleged  to  have  been  earned  by  plaintiff 
as  a  real  estate  broker.  It  is  averred  in  the  complaint 
that  in  January,  1915,  the  defendants  employed  plain- 
tiff to  procure  a  pundiaser  for  a  tract  of  land  tiierein 
described ;  that  he  was  to  have  as  compensation  there- 
for one  half  of  all  that  defendants  might  receive  for 
such  property  in  excess  of  $20,000 ;  that  plaintiff  did 
find  a  purchaser  at  a  price  exceeding  $26,000 ;  that  he 
afterward  agreed  to  accept  $3,000  in  full  for  his  com- 
mission, and  defendants  agreed  in  writing  to  pay  the 
same;  that  defendants  have  paid  thereon  the  sum  of 
$1,272.50,  and  there  remains  unpaid  $1,727.50 ;  that  de- 
mand has  been  made  for  payment  thereof,  which  has 
been  refused.    Then  follows  a  prayer  for  judgment. 

The  defendants  C.  S.  Andrews  and  Tiillie  M.  An- 
drews answered  separately  with  general  denials.  The 
defendants  Clarenoe  L.  Look  and  Ethelda  M.  Look 
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were  personally  served  with  smnmons  but  made  no 
appearance.  When  the  cause  was  called  for  trials  the 
answering  defendants  objected  to  proceeding  further 
until  default  and  judgment  should  be  entered  against 
the  defendants  C.  L.  and  Ethelda  M.  Look.  The  ob- 
jection being  overruled,  a  trial  was  had  resulting 
in  a  verdict  against  both  the  answering  defendants  in 
the  sum  of  $1,727.50,  and  on  the  same  day  these  de- 
fendants filed  separate  motions  for  judgment  on  the 
verdict  dismissing  the  suit.  On  February  29th,  a 
judgment  was  entered  in  accordance  with  the  verdict 
in  favor  of  plaintiff.  When  the  plaintiff  rested,  the 
defendant  C.  S.  Andrews  moved  the  court  for  a  non- 
suit, and  for  a  directed  verdict  in  his  favor,  on  the 
ground  that  the  plaintiff  had  not  introduced  testimony 
supporting,  or  tending  to  support,  the  allegations  of 
his  complaint,  and  that  the  testimony  introduced  is 
in  violation  of  the  provisions  of  the  statute  of  frauds, 
which  motions  were  overruled  by  the  court,  and  the 
defendants  did  not  offer  any  evidence  upon  the  trial. 
On  February  29th,  the  court  entered  a  judgment  in 
favor  of  plaintiff  in  accordance  with  the  verdict  and, 
having  taken  under  advisement  the  motions  of  the 
defendants  for  a  judgment  dismissing  the  suit,  on 
March  1st,  made  and  entered  the  following  final  judg- 
ment order: 

'*Now  on  this  day  the  court  having  considered  the 
motion  of  the  defendants  C.  S.  Andrews  and  Lillie  M. 
Andrews  for  a  judgment  against  the  verdict  dismiss- 
ing the  action  and  for  a  judgment  against  the  plaintiff 
for  their  costs  and  disbursements  incurred  herein  upon 
the  ground  that  this  is  an  action  upon  an  alleged  joint 
liabSity  of  all  the  defendants,  and  the  trial  being 
against  a  portion  of  the  defendants  only,  there  can  be 
no  judgment  against  separate  defendants,  and  the 
court  being  fully  advised  as  to  said  motion. 
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**It  is  ordered  that  said  motion  be  and  the  same  is 
in  all  things  denied  upon  the  grounds  mentioned  and 
set  forth  in  said  motion,  but  it  appearing  to  the  court 
from  all  the  evidence  in  said  cause  that  there  was  no 
joint  obligation  on  the  part  of  any  of  the  defendants 
to  pay  the  commission  claimed  in  the  plaintiff's  com- 
plaint and  no  contract  or  obligation  within  the  pro- 
visions and  requirements  of  Section  808,  Lord's 
Oregon  Laws,  as  to  the  defendants  Clarence  L.  Look, 
Ethelda  M.  Look,  and  Lillie  M.  Andrews,  and  that  no 
cause  of  action  has  been  proved  against  said  defend- 
ants or  any  of  them,  and  that  the  evidence  offered  at 
the  trial  of  said  cause  tended  to  show  and  did  show 
a  separate  agreement  by  the  defendant  C.  S.  Andrews 
alone. 

'  *  Thereupon  it  is  hereby  ordered  that  the  judgment 
heretofore  given  and  made  in  this  court  and  cause  on 
the  16th  day  of  February,  1916,  be  and  the  same  is 
hereby  set  aside,  vacated,  and  held  for  naught  as  to 
the  defendant  Lillie  M.  Andrews,  but  the  same  is  con- 
tinued in  full  force  and  effect  as  to  the  defendant  C.  S. 
Andrews,  and  that  this  cause  be  and  the  same  is  hereby 
dismissed  as  to  the  defendants  Lillie  M.  Andrews, 
Clarence  L.  Look,  and  Ethelda  M.  Look,  and  that  the 
defendant  Lillie  M.  Andrews  have  and  recover  of  and 
from  the  plaintiff  her  costs  and  disbursements  in  this 
action  to  be  taxed. ' ' 

The  defendant  C.  S.  Andrews  appeals. 

Affibmbd.    Behbabiko  Dbnibd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

Mb.  Jitsticb  Beksok  delivered  the  opinion  of  the 
court. 

3.  There  are  several  assignments  of  error,  but  they 
only  involve  two  serious  questions  for  the  considera- 
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tion  of  this  court:  (1)  Does  the  fact  that  the  complaint 
alleges  a  joint  liability  of  all  the  defendants  preclude 
the  court  from  proceeding  to  trial  as  to  those  who  have 
answered  and  joined  issue,  without  first  entering  de- 
fault and  judgment  against  others  who  have  been  regu- 
larly served  with  summons  but  have  not  made  any 
appearance?  (2)  Is  there  sufficient  competent  evi- 
dence disclosed  by  the  record  to  justify  a  submission 
of  the  case  to  the  jury  for  their  consideration  f 

In  WUson  v.  Blakeslee,  16  Or.  43  (16  Pac.  872),  this 
court  distinctly  holds  that  it  is  error  to  enter  a  default 
and  judgment  against  part  of  the  defendants  in  an 
action  upon  a  joint  obligation  before  the  trial  of  the 
action  upon  the  issues  raised  by  the  answering  defend- 
ants. In  the  case  of  Dairy  Assn.  v.  Schermerhom,  31 
Or.  308  (51  Pac.  438),  Mr.  Justice  Wolvebton,  speak- 
ing for  the  court,  says : 

**The  idea  formerly  obtained  that  a  joint  obligation 
or  contract  consfituted  as  indivisible  demand.  The 
several  individuals  jointly  contracting  were  consid- 
ered as  a  single  entity,  and,  to  describe  that  entity,  it 
was  necessary  to  name  the  identical  individuals  bound. 
A  description  which  omitted  any  that  were  bound,  or 
included  others  not  bound,  would  not  identify  the 
entity.  Hence  it  was  requisite  that  all  the  individuals 
composing  it  should  be  charged,  and  no  more ;  other- 
wise, the  contract  sued  on  would  not  be  the  one  made. 
So,  it  was  considered  that  an  amendment  which  omit- 
ted a  party  formerly  charged  jointly  with  another  was 
a  statement  of  a  new  and  distinct  cause  of  action. 
Modem  code  practice,  however,  has  materially  en- 
croached upon  this  idea,  and  a  nonjoinder  or  misjoin- 
der of  parties  defendant  does  not  necessarily  nonsuit 
the  plaintiff  or  defeat  the  action.  It  is  provided  by 
statute  that  when  an  action  is  against  two  or  more  de- 
fendants, and  *all  the  defendants  have  been  served, 
judgment  may  be  taken  against  any  or  either  of  them 
severally,  when  tiie  plaintiff  would  be  entitled  to  judg- 
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ment  against  such  defendant,  or  defendants,  if  the 
action  had  been  against  them,  or  either  of  them  alone  ^ ; 
Hill  *s  Ann.  Laws,  §  60,  snbd.  3.  Furthermore,  *  judg- 
ment may  be  given  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  and  for  or  against  one  or  more  of  sev- 
eral defendants*;  and,  *in  an  action  against  several 
defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  T^henever  a 
several  judgment  is  proper,  leaving  the  action  to  pro- 
oeed  against  the  others  * :  Hill  *s  Ann.  Laws,  §  §  244,  245. 
A  statute  identical  in  effect  with  these  sections  had 
received  judicial  construction  in  New  York,  and  it  is 
there  held  that:  *A  plaintiff  is  not  now  to  be  nonsuited 
because  he  has  brought  too  many  parties  into  court. 
If  he  could  recover  against  any  of  the  defendants  upon 
the  facts  proved  had  he  sued  them  alone,  the  recovery 
against  them  is  proper,  although  he  may  have  joined 
others  with  them  in  the  action  against  whom  no  lia- 
bility is  shown' :  Mcintosh  v.  Ensign,  28  N.  Y.  169, 172. 
And,  under  a  statute  of  similar  import  more  recently 
enacted,  and  which  it  was  declared  should  receive  the 
same  construction  as  the  former,  Andrews,  J.,  says: 
*The  common-law  rule  that,  in  an  action  against  sev- 
eral defendants  upon  an  alleged  joint  contract,  the 
plaintiff  must  fail  unless  he  establishes  the  joint  lia- 
bility of  all  the  defendants,  is  no  longer  the  rule  of 
procedure  in  this  state.  By  the  former  Code  (Section 
274),  the  court  was  authorized  in  an  action  against 
several  defendants  to  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  was  proper. 
The  court,  in  construing  this  provision,  did  not  limit 
its  application  to  cases  of  ^joint  and  several  liability, 
but  considered  it  as  authorizing  a  separate  judgment 
where  a  separ^ite  liability  of  some  of  the  defendants 
was  established  on  the  trial,  although  the  cause  of 
action,  as  alleged  in  the  complaint,  was  joint  only*: 
Stedeker  v.  Bernard,  102  N.  Y.  327,  330  (6  N.  E.  791). 
**From  these  authorities  the  true  and  reasonable 
construction  of  the  several  sections  of  our  statute 
alluded  to  would  appear  to  be  that  when,  in  an  action 
upon  a  joint  contract,  it  is  determined  that  one  or 
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more  of  the  defendants  are  not  liable,  but  that  one  or 
more  of  the  others  are,  judgment  may  be  ^ven  and 
,  rendered  against  those  liable,  whether  their  hability  be 
joint  or  several^  and  the  other  defendants  may  be  dis- 
missed/' 

4,5.  Let  us  now  examine  the  evidence  presented 
.upon  the  trial  and  apply  the  law  as  above  quoted  to 
the  established  facts.  On  June  15,  1914,  defendant 
C.  S.  Andrews  listed  his  farm  of  1,280  acres  in  Wasco 
County  with  the  firm  of  Hartman  &  Thompson  of  Port- 
land, Oregon,  for  sale,  signing  and  leaving  with  them 
a  written  memorandum  containing  the  following 
terms: 

/*  Messrs.  Hartman  &  Thompson,  Portland. 

'*In  consideration  of  the  benefit  I  expect  to  derive 
from  the  sale  of  the  propertv  below  described,  and  of 
securing  an  interest  and  effort  on  your  part  and  at 
your  expense,  to  obtain  for  me  the  sum  below  men- 
tioned for  said  property,  I  hereby  agree  to  sell  and 
convey  by  a  good  and  sufficient  grant  and  deed  of  con- 
veyance, and  give  the  usual  covenants  therein,  to  you 
or  your  assigns,  at  any  time  within  the  next  two  mos 
(or  thereafter,  until  I  give  you  ten  days'  notice  to  the 
contrary  in  writing) ,  the  following  described  property, 
viz. :  Situate  in  15  E.  1  S.  See  abstract.  County  of 
Wasco,  State  of  Oregon,  with  the  appurtenances  as 

described  below  for  the  sum  of dollars  ($44,800) 

to  be  paid  as  follows :  You  being  at  liberty  to  take  or 
sell  the  same  on  said  terms.  In  case  a  sale  or  ex- 
change of  said  property  is  effected,  I  agree  to  pay 
you  a  commission  of  2%  per  cent  on  the  $44,800  above 
stated  or  a  lesser  sum  in  case  I  agree  to  sell  for  less, 
and  after  a  deposit  is  taken,  I  will  allow  fifteen  (15) 
days  to  search  title. 

**  [Signed]    C.  S.  Andrews  (owner). 
**L.  M.  Andrews  (his  wife). 

** Subscribing  witnesses  (who  listed  this):  Sam 
Hewey,  Tabor  3248. '^ 
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Thereafter,  some  months  elapsed  without  a  sale 
being  effected,  and  then  0.  S.  Andrews  had  a  conver- 
sation with  plaintiff  in  which  he  agreed  that  if  he 
should  find  a  buyer  for  the  farm  he  would  give  him  an 
additional  commission  of  one  half  of  all  he  should 
obtain  for  the  property  in  excess  of  $20,000,  and  on 
January  5, 1915,  plaintiff  wired  to  C.  S.  Andrews,  who 
was  then  in  Los  Angeles,  as  follows : 

'*Have  prospective  buyer  for  your  Wasco  County 
ranch  will  you  confirm  your  offer  to  give  me  one  half 
of  all  over  twenty  thousand  dollars  that  I  can  get  for 
this  ranch  cash  payment  buyer  to  assume  mortgages 
this  does  not  include  stock  implements  and  Clarence  ^s 
lease  on  Kelly  place  wire  answer  care  Stelwyn  apart- 
ment number  forty  eight  cor.  St  Clair  and  Washing- 
ton. 

'*Sam  Hbwby." 

On  January  6ih,  Andrews  replied : 

**I  will  give  you  one  half  of  all  over  twenty  thou- 
sand dollars  thkt  you  can  get  me  for  my  ranch  bujrer 
assuming  mortgages  this  does  not  include  stock,  im- 
plements or  Clarence  *s  lease  on  Kelly  place  Letter 
follows/* 

The  letter  reads  thus : 

''January  6,  1915. 
**Mr.  Sam  Hewey,  Stelwyn  Apt.  No.  48. 

**  Portland,  Oregon. 
**My  dear  Mr.  Hewey: 

''Your  night  telegram  'Have  prospective  buyer  for 
your  Wasco  County  ranch.  Will  you  confirm  your 
offer  to  give  me  one  half  of  all  over  twenty  thousand 
dollars  that  I  can  get  for  this  ranch  cash  payment 
buyer  to  assume  mortgages.  This  does  not  include 
stock  implements  and  Clarence's  lease  on  Kelly  place. 
"Wire  answer  care  Stelwyn  Apartment  #48  Cor.  St. 
Clair  &  Washington.    Sam  Hewey* 

' '  Sure  thing !  Mr.  Hewey,  yes,  and  I  hope  you  make 
five  thousand  out  of  it  and  it  is  a  grand  good  cheap 
buy  at  that  figure.    'For  exchange— or  sale — 1,280 
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acres,  Oregon,  wheat  and  stock  farm,  fully  equipped, 
horses,  hogs,  poultry.  Bank  appraised  value  $40,461. 
Andrews,  the  Angelus  Hotel.'  I  have  been  running 
this  add  here  for  a  month  and  have  had  over  100  an- 
swers now.  There  are  two  parties  that  mean  business 
and  have  good  propositions  and  they  look  good  to  me. 
Now  if  your  cUent  means  business  you  better  hurry 
so  I  can  shut  oflf  these  two  good  prospects  I  have  here. 
Should  you  not  wire  me  again  this  week  I  will  try  to 
close  with  one  of  these  two  and  will  wire  you  again 
that  I  am  bringing  my  customer  up  to  see  the  1,280. 
In  other  words  the  party  closing  first  is  the  best  man 
and  he  gets  the  farm.  Now  I  wish  you  all  kinds  of 
luck  and  hope  you  make  over  $5,000. 

**  Tours  very  truly, 

''C.  S.  Andrews.** 

On  January  7th,  plaintiff  wired  Andrews  as  follows : 

**  Your  telegram  received.  I  sold  your  ranch  includ- 
ing stock  implements,  and  Clarence  lease  on  Kelly 
place.  Price  above  twenty-five  thousand.  Have  two 
hundred  fifty  dollar  deposit.  Twenty-five  hundred  to 
be  paid  in  twenty  days.  Seventy-two  hundred  fifty  in 
thirty  days.  Buyer  to  assume  sixteen  thousand  one 
hundred  twenty-five  mortgages.  You  to  square  up 
with  Kelly — ^Wire  when  can  come,  meet  me  at  Stelwyn 
Apts. 

**Sam  Hbwby." 

On  January  8th  the  following  reply  was  received: 

**  Allow  me  to  congratulate  you  on  the  sale  of  wheat 
farm  will  meet  you  at  Stelwyn  Apartment  number 
forty  eight  cor.  St.  Clair  and  Washington  at  nine  on 
Monday. 

'*C.S.  Andrews.*' 

When  the  first  memorandum  above  set  out  was  de- 
livered to  Hewey,  there  was  also  delivered  an  abstract 
containing  a  detailed  description  of  the  land  to  be  sold. 
The  property  was  sold  by  Hewey  to  H.  L.  Price  for  a 
consideration  of  something  more  than  $29,000.    It 
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will  be  noted  that  the  agreed  commission  on  this 
amount  would  be  considerably  more  than  the  sum 
prayed  for  in  the  complaint,  bnt  the  evidence  discloses 
that  after  the  sale  was  consummated  the  plaintiff 
agreed  to  take  a  less  amount  and  Andrews  wrote  out, 
signed  and  delivered  to  plaintiff  the  following  instru- 
ment : 

**I  hereby  agree  to  pay  Sam  Hewey  three  thousand 
ten  and  50/100  dollars  as  extra  commission  above  the 
regular  2^^  per  cent  on  the  $29,580.  Sale  of  my  wheat 
ranch.  Regular  commission  amounts  to  $739.50. 
C.  S.  Andrews,  Jan.  11, 1915. '' 

The  plaintiff  admits  having  received  $1,272.50,  leav- 
ing a  balance  of  $1,727.50  still  unpaid.  The  evidence 
also  discloses  the  fact  that  the  name  of  L.  M.  Andrews 
was  signed  to  the  Hartman  &  Thompson  memorandum 
by  C.  S.  Andrews,  and  it  is  not  disclosed  that  he  had 
any  authority  to  act  for  her.  It  therefore  clearly  ap- 
pears that  plaiDtiff  failed  to  establish  any  joint  lia- 
bility, and  therefore,  under  the  authorities  above 
cited,  it  was  not  error  for  the  court  in  its  final  judg- 
ment to  dismiss  the  action  as  to  all  of  the  defendants 
except  C.  S.  Andrews.  It  is  contended  by  defendant 
that  there  is  no  competent  evidence  in  the  record  sat- 
isfying the  statute  of  frauds  (Section  808,  L.  0.  L.) ; 
but  the  writings  set  out  herein  when  read  together,  as 
they  should  be,  afford  abundant  competent  evidence 
to  go  to  the  jury  upon  the  question  of  a  sufficient  writ- 
ten memorandum  under  the  statute  of  frauds. 

6.  It  is  true  that  the  court  erred  in  instructing  the 
jury  that  they  might  find  against  the  defendant  Lillie 
M.  Andrews,  for  there  is  absolutely  no  evidence  in  the 
record  connecting  her  with  the  agreement  made  by 
her  husband;  but  this  error  was  obviated  by  the  sub- 
aequent  conduct  of  the  court  in  vacating  the  judgment 
and  dismissing  the  action  as  to  her. 
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7.  There  is  some  discussion  in  the  briefs  of  the  ad- 
missibility of  certain  parol  evidence,  but  the  only 
objection  made  to  the  admission  thereof,  as  disclosed 
by  the  bill  of  exceptions  and  the  assignment  of  errors, 
was  a  general  protest  upon  the  expressed  ground  that 
no  parol  evidence  whatever  is  admissible  to  establish 
any  of  the  issues  in  the  case  because  of  the  provisions 
of  Section  808,  L.  0.  L.  However,  this  contention  is 
untenable  for  the  reason  that  the  statute  referred  to 
prohibits  only  the  admission  of  parol  evidence  for  the 
purpose  of  proving  the  terms  of  the  agreement  itself, 
and  parol  evidence  is  still  admissible  for  the  purpose 
of  showing,  for  example,  the  fact  that  a  purchaser  was 
found,  that  a  sale  was  effected,  that  a  part  of  the 
agreed  commission  has  been  paid,  and  that  there  is  an 
unpaid  balance.  The  objection  and  ^sception  are 
therefore  unavailing. 

The  judgment  is  affirmed. 

Affibmbd.    Bbhbabing  Denied. 

Mb.  JxTsnoB  Bubnett  and  Mb.  Jushob  MoBbidb 
concur. 


Argued  Oetober  30,  affirmed  Noyember  81,  1916^ 
Behearing  denied  January  9,  1917. 

EAINEY  V.  EUDD.* 

(160  Pae.  1168.) 

Wnis— LlablUty.  of  Lagiteei    Debt  of  DecedeiiEt— What  Law  Gk>T«ni8. 

1.  Where  a  note  wae  payable  in  Colorado  and  the  will  of  the 
maker,  whereby  defendants  became  residuary  legatees,  was  probated 
in  that  state,  the  oayee's  right  of  action,  if  any,  to  subject  property 
in  the  hands  of  the  legatees  to  the  payment  of  the  note  arose  in 
Colorado,  and  was  govemed  by  its  law. 

*For  authorities  on  the  question  of  liability  of  heirs  or  legatees  for 
obligations  of  ancestor,  see  note  in  21  Zi.  &.  A.  89.  Bdobtsb. 
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WlUfl— liability  of  Legatee— Oonmum  Law. 

2.  At  common  law,  no  action  can  be  maintained  againit  a  legatee 
npon  a  contract  made  by  the  decedent,  as  the  legatee  taket  the  prop- 
erty only  after  it  has  passed  from  the  administrator  or  executor,  la 
whose  hands  alone  it  is  liable  for  the  debts  of  the  deeedent. 

Beecent  aad  Dtotrlbctlom— WIIIh    Tilnbility  of  Heir. 

3.  The  liability  of  an  heir  and  devisee  is  confined  to  the  real 
estate,  with  which  the  administrator  or  executor  has  nothing  to  do. 

Bvldenco-^ndicial  Notice— Statutes  of  Another  State. 

4.  The  Supreme  Court  will  not  take  judicial  notice  of  the  statutee 
of  another  state. 

[As  to  admissibility  of  printed  copy  of  statutes  to  prove  law 
of  another  jurisdiction,  see  note  in  Ann.  Caa.  1916D,  86S.] 

Bvldence—PreeDmptlon— Statutes  of  Another  State. 

6.  "^^liere  the  statutes  of  another  state  are  not  pleaded,  it  will 
be  presumed  that  upon  the  questions  inyolved  the  common  law  pre- 
vails. 

Wills— Liability  of  Legatee— Action  on  Noto—Oomplaint. 

6.  Under  Section  488,  L.  0.  L.,  making  legatees  liable  to  a  suit  in 
equity  by  a  creditor  of  the  testator  to  recover  the  value  of  any 
legacy  received  by  them,  and  providing  plaintiff  shall  not  recover 
unless  he  shows  that  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator to  the  next  of  kin,  that  the  value  of  such  assets  has  been 
recovered  by  some  other  creditor,  or  that  such  assets  are  not  sufficient 
to  satisfy  his  demand,  the  complaint,  in  an  action  on  a  note  against 
the  legatees  under  the  will  of  the  maker,  silent  as  to  the  statutory 
prerequisites,  was  demurrable. 

From  Wallowa :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Benson. 

This  is  a  suit  by  Boy  Bainey  and  Iva  Bainey  against 
Jessie  S.  Budd  and  Arthur  H.  Budd,  wherein  it  is 
sought  to  subject  property  in  the  hands  of  residuary 
legatees  to  the  payment  of  a  promissory  note  of  the 
testator.  The  allegations  of  the  complaint  disclose 
substantially  the  following  facts:  That  on  March  14, 
1904,  Wm.  M.  B.  Sarell  executed  and  delivered  to 
Anna  E.  Bainey,  then  residing  in  Florida,  a  promis- 
sory note  for  $750,  payable  at  the  office  of  John  Hipp 
in  Denver,  Colorado,  one  year  after  the  death  of  the 
maker;  that  on  August  13, 1905,  Anna  E.  Bainey  died 
in  Florida,  leaving  a  will  whereby  plaintiffs,  as  resid-* 
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nary  legatees,  became  the  owners  and  holders  of  the 
note ;  that  Sarell,  the  maker  of  the  note,  died  in  Colo- 
rado on  May  21,  1908,  leaving  a  will,  whereby  the  de- 
fendants became  residuary  legatees,  and  received  from 
the  estate  property  of  the  value  of  about  $3,000.  All 
of  the  parties  to  the  suit  are  now  residents  of  Oregon. 
Plaintiffs  did  not  learn  of  Sarell 's  death  until  after 
the  final  settlement  of  his  estate,  and  therefore  failed 
to  present  their  claim  to  the  executor,  and  now  bring 
this  proceeding. 

A  demurrer  to  the  complaint  having  been  sus- 
tained, plaintiffs  declined  to  plead  over,  a  decree  was 
entered  dismissing  the  suit,  and  plaintiffs  appeal. 

Affirmed.    Bbhsamng  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  M.  DiU. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  8.  Cooley. 

Mb.  Justiob  Benson  delivered  the  opinion  of  the 
<50urt. 

L  In  the  complaint  it  appears  affirmatively  that  the 
defendants  received  whatever  property  they  derived 
from  the  Sarell  estate  as  legatees  and  not  otherwise. 
It  is  contended  by  counsel  for  defendants  that  the  com- 
plaint is  fatally  defective,  in  that  it  fails  to  plead  any 
statute  of  the  State  of  Colorado,  giving  a  right  of  ac- 
tion against  legatees  for  the  debts  of  a  testator.  The 
note  upon  which  this  suit  is  predicated  was  payable  at 
the  office  of  John  Hipp  in  Denver,  Colorado,  and  the 
will  of  the  maker  thereof  was  probated  in  the  same 
state.  Therefore  the  right  of  action,  if  any  exist, 
arose  in  Colorado  and  ^'the  law  of  the  place  where  the 
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right  was  acquired  or  the  liability  incurred  will  gov- 
ern as  to  the  right  of  action^*:  Bergman  v.  Inman,  43 
Or.  456  (72  Pac.  1086,  73  Pac.  341,  99  Am.  St.  Bep. 
771). 

2,3.  At  common  law,  no  action  can  be  maintained 
against  a  legatee  upon  a  contract  made  by  the  dece* 
dent.  The  liability  of  the  heir  and  devisee  is  confined 
to  the  real  estate  descended,  with  which  the  adminis- 
trator or  executor  has  nothing  to  do,  while  the  next  of 
kin  and  legatee  take  the  property  only  after  it  has 
passed  from  the  administrator  or  executor,  in  whose 
hands  alone,  under  the  common  law,  it  is  liable  for 
the  debts  of  the  deceased:  14  Cyc.  207;  2  Woemer, 
Am.  Law  of  Adm.  (2  ed.),  §  574.  We  must  therefore 
look  to  the  statutes  for  the  right  to  follow  assets  into 
the  hands  of  a  legatee  for  the  debts  of  a  testator. 

4,5.  No  statute  of  Colorado,  where  the  right  of 
action,  if  any  arose,  is  pleaded  which  permits  the  suit 
to  be  prosecuted,  and  it  has  been  held  by  this  court 
that  it  will  not  take  judicial  notice  of  the  statutes  of 
another  state,  and,  if  they  are  not  pleaded,  it  will  be 
presumed  that  upon  the  questions  involved  the  com- 
mon law  prevails. 

6.  Even  if  it  could  be  held  that  the  right  of  action 
arose  in  this  state,  the  complaint  is  equally  insufficient,, 
for  the  statute  contains  the  following  provisions : 

**  Legatees  are  liable  to  a  suit  in  equity  by  a  credi- 
tor of  the  testator  to  recover  the  value  of  any  le^cy 
received  by  them.  The  suit  may  be  maintamed 
against  all  the  legatees  jointly,  or  against  any  one  or 
more  of  them  severally.  In  such  suit  the  plaintiff 
shall  not  recover  unless  he  shows : 

**1.  That  no  assets  were  delivered  by  the  executor 
or  administrator  *  •  to  his  next  of  kin ;  or, 

^^2.  That  the  value  of  such  assets  has  been  recov* 
ered  by  some  other  creditor;  or, 
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^'3.  That  sncli  assets  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff '^  Section  488,  L.  0.  L. 

The  complaint  is  silent  as  to  each  of  these  prerequi- 
sites. It  follows  that  no  error  was  committed  in  sus- 
taining the  demurrer,  and  the  decree  is  affirmed. 

Affirmbd.    Rkkkartnq  Dbkibd. 


ICotion  to  dismiss  appeal  allowed  December  19, 1910| 
Rehearing  denied  January  9,  1917. 

PORTLAND  V.  SCHMID. 

(161  Pae.  560.) 

Bmlneiit  Domain— Appeal  and  Berlew— Waiver  of  Appeal. 

1.  A  munidpalitj,  in  condemnation  proceedings  to  secure  property 
for  sidewalk  purposes^  waives  its  appeal  from  judgment  fixing  dam- 
ages by  taking  and  using  the  property  pending  the  appeid. 

Bmlnent  Domain— Appeal  aad  Review— Walyer  of  Appeal. 

,  2.  An  appeal  by  a  municipality  from  judgment  in  condemnation 
proceedings  fixing  damages  for  sidewalk  property  will  be  held  waived 
where  the  city  constructed  the  sidewalk  pending  appeal,  notwith- 
■tandinff  that  thereafter,  on  advice  of  the  city  attorney,  sidewalk  was- 
removed  by  dty. 

[As  to  appealable  orders  and  judgments  in  eminent  domain 
proceedings,  see  note  in  Ann.  Oai.  1916D,  648.] 

From  Multnomah:  Calvin  U.  Gantbnbbik,  Judge. 

This  is  a  condemnation  proceeding  by  the  City  of 
Portland  against  Charles  Schmid  and  others.  From 
a  judgment  in  favor  of  defendants  plaintiff  appeals. 
Bespondents  move  to  dismiss  appeal.  Motion  allowed 
and  appeal  dismissed. 

DiSMissBD.    Bbhbabiko  Dbnieo. 

In  support  of  the  motion  there  was  a  brief  over  the 
names  of  Messrs.  Oriffith,  Letter  d  Allen,  Messrs^ 

•lOr.— to 
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Latourette  A  Latourette  and  Mr.  Ralph  R.  Dwniway, 
with  oral  arguments  by  Mr.  Harrison  AUen  and  Mr. 
J.  R.  Laitoinrette. 

Contra,  there  was  a  brief  over  the  names  of  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  and  Mr. 
Walter  P.  La  Roche,  City  Attorney,  witii  an  oral 
argument  by  Mr.  Latourette. 

Department  1.  Mb.  Justiob  Bbkbon  deliyered  the 
opinion  of  the  court. 

1.  This  was  a  proceeding  by  the  City  of  Portland 
to  condemn  a  portion  of  lot  1  in  block  315  for  the  pur- 
pose of  widening  Washington  Street.  Upon  a  trial 
the  jury  returned  a  verdict  in  favor  of  the  defendants 
fixing  the  amount  of  damages  to  be  recovered  in 
excess  of  benefits  to  be  derived  from  the  improvement. 
A  judgment  was  subsequently  entered  thereon,  from 
which  the  plaintiflf  perfected  its  appeal.  Thereafter 
the  city  authorities  took  possession  of  the  premises, 
erected  a  sidewalk  thereon,  and  opened  the  same  to 
ihe  public  for  its  use.  About  a  month  later,  at  the 
request  of  the  city  attorney,  the  sidewalk  was  again 
set  back  to  the  old  line,  and  the  defendants  now  move 
io  dismiss  the  appeal  upon  the  ground  that  the  plain- 
tiflf has  forfeited  its  right  of  appeal  by  accepting  the 
fruits  of  the  judgment  and  entering  upon  and  occupy- 
ing the  premises  sought  to  be  condemned.  Plaintiflf, 
while  admitting  that  the  pavement  was  laid  up  to  the 
newly  established  line  and  that  the  sidewalk  was  con- 
structed upon  the  premises  and  used  by  the  public,  in- 
sists that  these  acts  were  iuadvertently  performed  by 
the  city^s  agents  and  employees  without  authority, 
and  that  therefore  the  city  ought  not  to  be  held  to  have 
waived  its  right  of  appeal.  We  do  not  deem  it  neces- 
.sary  to  enter  into  any  discussion  of  the  evidence  at 
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to  this  question,  and  it  is  enough  to  say  that,  in  onr 
judgment,  the  evidence  satisfactorily  discloses  that  the 
city  authorized  the  occupation  and  use  of  the  land, 
and  that  its  inadvertence  consisted  in  a  failure  to  hold 
a  timely  consultation  with  its  legal  advisers. 

2.  There  remains  then  a  consideration  of  the  ques- 
tion as  to  whether  or  not  the  taking  and  occupation 
of  the  land  constitutes  a  waiver  of  the  appeal.  It 
may  be  said  at  the  outset  that  it  is  so  well  established 
as  to  be  regarded  as  elementary  law  that  a  litigant 
cannot  accept  the  benefits  of  an  adjudication  and  after- 
ward appeal  therefrom.  Practically  every  state  in 
the  Union  has  so  held,  and  the  doctrine  is  sustained  in 
this  state  in  Moore  v.  Floyd,  4  Or.  260 ;  Portland  Cons. 
Co.  V.  O'NeU,  24  Or.  54  (32  Pac.  764) ;  Bush  v.  Mitchell, 
28  Or.  92  (41  Pac.  155) ;  Moores  v.  Moores,  36  Or. 
261  (59  Pac.  327) ;  Roots  v.  Boring  Junction  Lumber 
Cc,  50  Or.  298  (92  Pac.  811,  94  Pac  182) ;  Oregon 
Elec.  By.  v.  Terwilliger  L.  Co.,  51  Or.  107  (93  Pac.  334, 
930) ;  Kellogg  v.  Smith,  70  Or.  449  (142  Pac.  330).  It 
is  true  that  the  money  part  of  the  judgment  has  not 
been  paid,  but  the  defendants  are  the  only  ones  who 
might  complain  of  this.  If  it  had  been  paid,  the 
authorities  are  abundant  to  the  effect  that  such  pay- 
ment would  constitute  a  waiver  of  the  appeal,  but  it 
must  not  be  overlooked  that  the  one  signal  benefit 
sought  by  the  plaintiff  in  this  litigation  was  the  right 
to  occupy  the  land  in  controversy,  which  it  did,  and 
the  fact  that  it  subsequently  regretted  the  action  and 
removed  the  sidewalk  could  not  restore  its  lost  right : 
Portland  Cons.  Co.  v,  O'NeU,  24  Or.  54  (32  Pac.  764). 

It  follows  that  the  appeal  must  be  dismissed. 

Dismissed.    Bshbabino  Dbnibd. 

Mb.  Chief  Justioe  Moobb^  Mb.  Jxjbtigb  MoBbidb 
and  Mb.  Justiob  Bubkbtt  concur. 
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Argaed  November  1,  1916. 
Affirmed  January  9,  1917. 

BOTT  V.  CAMPBELL. 

(161  Pae.  955.) 

Befomiation  of  Ittrtnuiitfits— Evidence— Snfflcieney—lOstako. 

1.  In  a  rait  to  reform  a  five-year  lease  of  wheat  land,  one  half  of 
which  the  lessee  was  to  put  in  crop  each  year  and  the  other  haJf  he 
was  to  fallow,  evidence  neld  to  show  that  it  was  agreed  by  the  par- 
ties that  the  lessee  should  receive  a  reasonable  compensation  for 
fallowing  during  the  last  summer  of  the  term  that  portion  of  the  land 
which  he  was  not  to  crop  that  year,  and  that  Uie  provision  was 
omitted  from  the  lease  as  written  by  the  scrivener,  though  the  terma 
of  the  agreement  had  been  stated  to  him. 

[As  to  causes  and  proceedings  for  reformation  of  instruments,, 
see  note  in  66  Am.  St.  Bep.  481.] 

Reformation  of  Instruments — Bvidenee — Sofllclencj — Iffaeting  of 
Minds. 

2.  In  a  suit  to  reform  a  lease  for  mistake,  evidence  held  to  show 
that  statements  by  the  parties  were  not  mere  negotiations  leading 
up  to  the  making  of  the  agreement,  but  constituted  an  agreement  on 
which  the  minds  of  the  parties  met,  and  which  by  mistake  of  the 
scrivener  was  not  set  forth  in  the  written  lease,  so  that  such  state- 
ments were  admissible  under  Section  713,  L.  0.  L.,  excluding  parol 
evidence  varying  a  written  instrument,  except  where  a  mistake  or 
imperfection  of  the  writing  is  put  in  issue  by  the  pleadings. 

Reformation  of  Initruments — Bilttake— Degree  of  Proof. 

8.  Where  one  of  the  parties  to  a  written  contract  is  dead,  evi* 
dence  of  a  mistake  in  the  contract  must  be  carefully  scrutinized,  and 
found  to  be  convincing  and  to  show  clearly  the  contract  and  the- 
existence  of  a  mutual  mistake. 

Landlord  and  Tenant — Ckmstmction  of  Lease— Famishing  Seed. 

4.  In  a  written  lease  of  wheat  land  for  five  years  which  provided 
that  one  half  thereof  should  be  put  in  crop  each  year,*  and  tne  other 
half  left  fallow,  a  provision  that  the  lessee  should  cultivate  and  sum- 
mer-fallow the  lands  each  year,  and  would  summer-fallow  it  for  the> 
last  vear,  the  work  to  be  done  in  a  husband-like  manner,  and  would 
furnish  all  seed  necessary  to  sow  the  same,  will  not  be  construed  to- 
require  the  lessee  to  furnish  the  seed  necessary  to  sow  the  part  left 
fallow  during  the  last  year,  from  the  crop  on  which  he  would  get 
no  benefit,  Imt  only  that  he  would  furnish  the  seed  for  the  crop 
raised  during  the  five  years,  of  which  he  was  to  receive  two  thirda 
and  the  lessor  one  third. 

From  Umatilla :  Gilbbbt  W.  Phblps,  Judge. 
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In  Banc    Statement  by  Mb.  JusnoB  Bbak. 

This  is  a  snit  by  N.  K.  Bott  against  Harriet  Camp- 
bell, Charies  Argyle  Campbell,  Grace  Emaline  Camp- 
bell, Harriet  Fitzgerald  Campbell  and  Annie  M.  Camp- 
bell, in  which  suit  the  plaintiff  seeks  to  reform  a  written 
contract.  From  a  decree  in  his  favor  the  defendants 
appeal. 

On  September  19,  1911,  Charles  H.  Campbell  was 
the  owner  of  1,120  acres  of  wheat  land  in  Umatilla 
County,  about  1,000  of  which  were  in  cultivation,  ap- 
proximately 500  then  in  summer-fallow,  and  about  500 
in  stubble,  from  which  a  crop  had  been  taken  in  1911. 
Plaintiff,  N.  K.  Bott,  a  young  man,  purchased  of  Mr. 
Campbell  the  farming  outfit,  consisting  of  horses  and 
mules,  machinery  and  implements,  paid  him  $5  an  acre 
for  the  work  done  in  summer-fallowing  the  500  acres 
during  the  season  of  1911,  aggregating  about  $8,600, 
and  on  the  date  first  mentioned  leased  the  land  for  a 
term  of  five  years  and  until  September  19,  1916.  In 
order  to  pay  for  the  outfit  and  summer-fallow  plain- 
tiff obtained  a  loan  from  his  father,  J.  K.  Bott.  After 
there  had  been  some  negotiations  between  plaintiff 
and  Mr.  Campbell,  and  a  few  days  before  the  transac- 
tions were  completed,  Mr.  J.  K.  Bott,  in  the  interest 
of  his  son,  went  with  him  to  the  premises  of  Mr.  Camp- 
bell. They  were  accompanied  by  Mr.  A.  L.  Grover,  a 
neighbor  for  whom  plaintiff  had  been  working  for  a 
few  years,  Charles  A.  Campbell,  a  son  of  the  lessor, 
was  about  the  place  at  the  time,  and  his  mother  was 
in  the  house.  Mr.  J.  K.  Bott  secured  some  reduction 
in  the  price  of  the  personal  property,  and,  as  he  and 
Grover  state,  the  terms  of  the  lease  were  talked  over 
in  their  presence.  Plaintiff  asserts  that  the  condi- 
tions of  the  lease  as  agreed  upon  were  to  the  effect 
that  plaintiff  should  cultivate,  furnish  seed,  plant  and 


470  BoTT  V.  Campbelu  [82  Or- 

raise  crops  on  one  half  of  the  wheat  land  and  summer- 
fallow  and  cnltivate  the  other  half  each  year,  alter- 
nating the  same^  and  pay  as  rental  one  third  of  each 
crop  delivered  in  the  sack  at  the  warehouse,  and  that 
during  the  last  season,  that  of  1916,  plaintiff  should 
plow  or  summer-fallow  and  cultivate  the  one  half  of 
the  land  not  then  in  crop  for  which  Charles  H.  Camp- 
bell agreed  to  pay  him  the  customary  or  going  price. 
Plaintiff  further  states  that  on  the  day  the  lease  was 
executed,  Charles  H.  Campbell,  then  a  resident  of 
Walla  Walla,  Washington,  and  Mr,  N.  K.  Bott,  of 
Helix,  Oregon,  met  in  Pendleton;  that  they  went  to 
the  office  of  Mr.  Leffingwell,  a  real  estate  and  insur- 
ance man,  for  the  purpose  of  having  the  lease  drawn^ 
and  informed  him  of  the  agreement,  and  particularly 
that  at  the  expiration  of  the  lease,  if  the  place  was 
left  in  summer-fallow,  Bott  was  to  be  paid  the  custom- 
ary price  of  the  country  for  such  work;  that  nothing 
was  said  about  seed  for  the  crop  to  be  sown  in  the  fall 
of  1916.  The  lease,  which  is  in  evidence,  was  written 
in  duplicate  by  Mr.  Leffingwell,  read  to  the  parties, 
and  signed  by  them.  Plaintiff  deposited  his  copy  in 
the  First  National  Bank  across  the  street,  and  Mr. 
Campbell  took  his  copy  with  him.  Upon  being  in- 
formed that  the  lease  was  executed,  Mr.  J.  K.  Bott 
gave  Mr.  Campbell  a  check  for  his  son  in  payment  of 
the  personal  property  and  the  summer-fallow  then  on 
the  land.  No  other  memorandum  of  the  farming  out- 
fit or  payment  for  the  summer-fallow  appears  to  have 
been  made,  these  matters  not  being  mentioned  in  the 
lease.  The  evidence  shows  that  plaintiff  took  posses- 
sion of  the  personal  property  and  farmed  the  land  as 
agreed  until  about  the  first  of  the  year,  1916,  when  a 
dispute  arose  in  regard  to  the  summer-fallowing  of 
the  land  during  the  season  of  1916  and  the  furnishing 
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of  seed  for  a  crop  to  be  harvested  in  1917  without  pay 
therefor.  Plaintiff  then  examined  his  lease  for  the 
first  time  since  it  had  been  read  to  him.  Charles  H. 
Campbell  died  in  December,  1911.  Mr.  Leffingwell  is 
now  deceased. 

In  his  complaint  plaintiff  sets  forth  the  agreement 
as  he  claims  it  was  made.  He  further  alleges  that  the 
scrivener  who  drew  the  lease,  a  copy  of  which  is  at- 
tached to  the  complaint,  **wa8  told  of  all  of  the  provi- 
sions of  said  agreement  by  both  parties  thereto,  buf 
failed  and  neglected  to  correctly  specify  the  full  terms 
thereof,  in  this,  that  he  failed  to  insert  in  the  body  of 
the  instrument  that  the  plaintiff  should  receive  the 
reasonable  market  price  for  the  work  performed  by 
him  in  summer-fallowing  the  half  of  the  tillable  lands 
during  the  year  1916,  and  did  inadvertently  and  erro- 
neously provide  in  the  lease  that  the  plaintiff  was  to 
furnish  all  necessary  seed  to  sow  the  summer-fallow; 
that  it  was  thoroughly  and  mutually  agreed  between 
the  parties  to  the  lease  that  plaintiff  was  to  receive 
such  pay  for  such  work,  and  that  he  was  not  to  furnish 
the  seed  to  sow  the  sunmier-fallow  during  the  fall  of 
1916 ;  that  the  lease  was  hurriedly  read  by  the  scriv- 
ener, and  neither  plaintiff  nor  Charles  H.  Campbell 
noticed  that  the  written  lease  contained  any  provisions 
to  the  contrary,  **but  both  believed  and  understood 
said  written  lease  contained  the  provisions  so  agreed 
upon.'*  Plaintiff  alleges  that  whatever  provisions 
contained  therein  are  contrary  to  the  understanding 
and  agreement  so  had  between  him  and  Charles  H. 
Campbell  were  inserted  therein  erroneously,  inadvert- 
ently, without  the  knowledge,  and  contrary  to  the 
understanding,  of  both  parties,  and  contrary  to  the 
real  agreement  of  lease  and  rental  made  and  entered 
into  between  them  '^and  without  fault  or  negligence 
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on  the  part  of  either";  tiiat  the  defendants  are  con- 
tending for  a  performance  according  to  a  literal  con- 
strnction  of  the  exact  language  nsed  by  the  scrivener 
in  the  lease. 

Defendants,  who  are  the  heirs  of  Charles  H.  Camp- 
bell, deceased,  deny  the  allegations  of  the  complaint  as 
to  any  mistake  in  writing  the  agreement. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Alger  Fee  and  Mr.  Jc^,i,e8  A.  Fee. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr,  Will  M.  Peterson  and  Messrs.  Raley  <&  Raley, 
with  oral  arguments  by  Mr.  Peterson  and  Mr.  J.  Boy 
Raletf. 

Mb.  Justiob  Bbak  delivered  the  opinion  of  the  court 

1.  From  a  careful  reading  of  the  evidence  we  find, 
as  did  the  learned  trial  judge,  that  the  agreement  was 
made  between  plaintiff  and  Charles  H.  Campbell  as 
alleged  in  plaintiff's  complaint;  that  it  was  mutually 
agreed  between  the  parties  to  the  lease  that  plaintiff 
should  receive  a  reasonable  compensation  for  the  work 
to  be  done  by  him  in  summer-fallowing  that  portion  of 
the  land  which  was  not  in  crop  during  the  season  of 
1916,  and  that  it  was  not  agreed  nor  xmderstood  that 
he  should  furnish  seed  to  sow  the  summer-fallow  dur- 
ing the  fall  of  1916  for  the  1917  crop ;  that  by  mistake 
of  the  scrivener  the  writing  failed  to  express  the  con- 
tract as  made.  The  terms  of  the  lease  were  stated  to 
the  plaintiff  by  Mr.  Charles  H.  Campbell  when  the 
former  was  first  at  his  place  for  the  purpose  of  rent- 
ing the  land  and  purchasing  the  personal  property. 
Defendant  Charles  A.  Campbell  testified  to  the  effect 
that  he  was  present  during  the  preliminary  negotia- 
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Hons  on  tiie  front  porch  and  also  at  the  time  of  the 
second  conversation,  when  Mr.  J.  K.  Bott  and  Mr. 
Grover  were  there.  As  to  what  was  said  at  the  sec- 
ond meeting  abont  the  lease,  he  stated : 

**The  lease  was  to  be  made  for  five  years  and  they 
were  to  give  one  third  of  the  crop  in  the  warehouse; 
they  agreed  to  tiie  whole  substance  of  if 

To  the  question:  **Was  there  anything  said  at  that 
time  about  the  terms  of  it  that  you  recall  f  he  an- 
swered, **No,  sir/'  He  further  stated  the  substance 
of  the  conversation  about  the  equipment,  and  that  that 
was  the  extent  of  the  conversation  there  that  day ;  that 
he  was  present  all  tiie  time  when  Bott  was  there  with 
his  father.  On  cross-examination  he  testified  in  part 
that  a  few  days  before  the  lease  was  drawn  this  con- 
versation was  held — 

'^around  the  place,  part  of  it  in  the  house  and  part 
of  it  around  vie  machine-shed  and  bam ;  they  walked 
around. 

''Q.  Was  there  anything  said  about  the  general 
terms  of  the  lease  of  the  farming  lands! 

**A.  No,  sir. 

^^Q.  Where  was  that  discussed  about  the  farming 
lands  t 

**A.  About  the  terms  of  the  lease,  it  was  discussed 
a  few  days  before  that  when  Mr.  N.  K.  Bott  came 
down  to  see  about  renting  the  place. 

**Q,  But  on  that  date  what  was  discussed,  or  was 
anything  said  about  the  lease  that  day? 

**A.  There  was  nothing  said  about  the  lease  at  all 
that  day. 

**Q.  Was  anything  said  at  all  about  the  farming 
lands  that  day  when  Mr.  Grover  was  there? 

^'A.  No,  sir;  it  was  all  about  the  outfit  that  was 
talked  about  that  day.'' 

The  witness  stated  that  if  the  summer-fallow  was 
mentioned  it  was  somewhere  else;  that  about  a  week 
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before  this  time,  when  N.  K.  Bott  was  first  there,  the 
conditions  of  the  lease  (as  above  stated)  were  men- 
tioned, and  ^Hhere  was  nothing  said  abont  the  snm- 
mer-f allow ;  he  bonght  the  smnmer-f allow  at  $5  an  acre 
and  that  is  all  there  was  abont  if;  that  the  snmmer- 
fallow  was  on  a  list  with  the  outfit,  500  acres  at  $5  an 
acre.    He  continued: 

^'My  father  said  to  him  he  should  leave  the  ground 
plowed  the  last  year ;  that  is  all  there  was  said.  •  • 

**Q.  Was  there  anything  said  about  whether  he  was 
to  get  any  pay  for  it  or  not? 

**A.  No,  sir;  there  was  nothing  said  either  way.  •  • 
He  [plaintiff]  said  he  would  plow  the  land  the  last 
year  of  the  lease,  the  last  year  he  was  there. 

'^Q.  Did  that  mean  all  the  land,  he  was  to  plow  all 
the  land  the  last  year,  or  did  he  say  what  he  meant? 

^^A.  It  was  not  said  but  it  was  taken  for  granted 
that  he  would  plow  the  part  which  was  in  stubble.  •  • 

**Q.  Wasn't  it  also  taken  for  granted,  if  there  was 
any  summer-fallow  left  there,  a  reasonable  price  was 
to  be  paid  for  it?  (Objection  by  counsel  and  ruling 
by  the  court.) 

**Q.  Do  you  know  whether  that  was  taken  for 
granted  or  not  from  the  course  of  the  conversation 
you  heard  there? 

**A.  I  thought  it  was.*' 

Mrs.  Harriet  Campbell,  widow  of  the  lessor,  testi- 
fied to  the  conversation  on  the  front  porch  the  first 
time  that  plaintiff  came  there  to  rent  the  place,  and 
stated:  **They  didn't  come  to  any  definite  conclusion 
the  first  time  about  all  of  the  details,  but  it  was  after- 
ward,'* that  she  did  not  hear  all  the  conversation  be- 
tween the  parties  at  the  second  meeting,  but  that  a 
definite  bargain  was  made  the  second  time  the  parties 
were  there.  The  only  effect  of  the  evidence  of  Mrs. 
Campbell  and  Charles  A.  Campbell  is  that  they  did  not 
hear  the  agreement  as  to  the  extra  work.    Mr.  0.  A. 
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Campbell  thinks  he  was  present  all  the  time  dnring  the 
two  conversations.  N.  K.  Bott  is  corroborated  by  the 
positive  testimony  of  J.  K.  Bott,  his  father,  and  of 
A.  L.  Grover,  a  disinterested  witness,  to  the  effect  that 
Mr.  Charles  H.  Campbell  stated  that  when  he  came 
back  he  wanted  the  snmmer-fallow  left  on  the  place, 
and  that  he  would  pay  the  customary  price  for  such 
work.  The  whole  proposition  appears  to  have  been 
accepted  by  plaintiff  witii  that  understanding.  No 
one  heard  anything  said  about  Bott  furnishing  seed 
for  seeding  tiie  land  after  the  lease  expired.  The 
lease  was  drawn  by  a  layman  who  apparently  was  un- 
accustomed to  such  work  and  unfamiliar  with  the  usual 
manner  of  raising  wheat  in  that  locality.  The  instru- 
ment is  a  novelty  in  that  according  to  its  stipulations : 

The  lessee  **  agrees  that  he  will  cultivate  and  sum- 
mer fallow  the  said  lands  each  year  during  the  life  of 
this  contract,  and  will  summer-fallow  the  land  during 
the  last  year  of  said  contract;  the  work  to  be  done  in 
a  good  and  husbandlike  manner,  and  will  furnish  all 
seed  necessary  to  sow  the  same,  and  that  prior  to  sow- 
ing said  lands  he  will  keep  the  same  free  and  clear 
from  weeds.  Said  second  party  agrees  to  cut,  thrash 
and  take  care  of  said  crop  so  grown  on  said  lands,  in 
proper  season,  and  that  he  will  deliver  to  the  said  first 
party,  one  third  of  the  grain  so  grown  at  the  ware- 
house designated  by  the  said  first  party,  free  of  all 
expense  to  the  said  first  party,  as  soon  as  the  grain 
is  thrashed,  said  second  party  to  furnish  all  new  sacks 
for  all  the  grain  so  grown.  •  •  ** 

It  was  well  known  that  no  crops  could  be  raised  dur- 
ing the  time  the  land  was  in  summer-fallow ;  therefore 
the  parties  proceeded  with  that  understanding.  Plain- 
tiff cultivated  and  raised  crops  upon  about  one  half 
of  the  land,  and  plowed  and  summer-fallowed  the  other 
half  each  year  for  four  years,  and  paid  defendants 
their  portion  of  the  crop,  which  was  accepted  without 
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question.  Except  for  the  last  year  of  the  term  when 
only  one  half  of  the  land  would  ordinarily  be  in  crop, 
the  language  of  this  part  of  the  writing  is  immaterial. 
The  evidence  plainly  shows  that  one  half  of  the  land 
was  agreed  to  be  summer-fallowed  and  one  half  sowed 
to  a  crop  each  year,  and  that  as  the  lease  would  prac- 
tically expire  as  to  that  part  of  the  land  which  was  in 
crop  in  1915,  during  that  fall  or  one  year  before  plain- 
tiff's interest  in  the  other  half  would  cease.  Mr* 
Campbell  promised  to  pay  a  reasonable  price  for  sum- 
mer-fallowing that  portion  during  the  season  of  1916- 

2.  It  is  contended  on  behalf  of  defendants  that  the 
testimony  of  J.  K.  Bott  and  A.  L.  Grover  as  to  the 
conditions  of  the  lease  stated  by  Mr,  Campbell  is  in- 
competent to  prove  the  actual  contract ;  that  such  state- 
ments were  mere  negotiations  leading  up  to  the  mak- 
ing of  the  agreement,  which  was  effected  when  the 
lease  was  signed.  However,  the  testimony  leads  us  to 
believe  that  the  contract  was  perfected  at  the  time  the 
parties  met  on  the  premises  when  J.  K.  Bott  and  A. 
L.  Grover  were  there,  and  they  talked  over  and  agreed 
upon  all  the  details.  The  only  thing  remaining  was  to 
reduce  the  agreement  to  writing.  There  was  a  meet- 
ing of  the  minds  of  the  contracting  parties.  The  error 
in  reducing  the  agreement  to  writing  occurred  in  the 
ordinary  way,  and  without  the  particular  fault  or  neg- 
ligence of  either  party.  Both  appeared  to  understand 
that  the  written  memorandum  expressed  the  stipula- 
tions made  between  them. 

3.  Where  one  of  the  contracting  parties  is  deceased, 
in  order  to  reform  a  written  memorandum  of  the  stipu- 
lations executed  by  them,  the  evidence  should  be  care- 
fully scrutinized,  and  found  to  be  convincing  and  to 
clearly  show  the  contract  as  actually  made  by  the  par- 
ties, and  that  a  mutual  mistake  has  been  made  in 
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reducing  the  agreement  to  writing,  and  that  the  instru- 
ment does  not  express  the  contract  as  intended:  Le- 
high  Coai  etc.  Co.  v.  Central  R.  Co.  of  N.  J.,  41  N.  J. 
Eq.  167  (3  Atl.  134, 137) ;  Hawkins  v.  Doe,  60  Or.  437, 
445  (119  Pac.  754,  Ann.  Gas.  1914A,  765).  The  testi- 
mony  in  the  present  case  complies  with  this  rule  in  a 
full  measure.  All  agree  that  the  writing  in  question 
is  erroneous  in  respects  other  than  as  to  the  portion 
about  which  there  is  a  controversy.  It  was  read  over 
to  the  parties,  and  no  one  suspects  that  it  was  not  cor- 
rectly read ;  therefore  no  negligence  can  be  predicated 
upon  the  fact  that  the  plaintiff  did  not  read  it  himself 
until  about  four  years  afterward. 

The  language  of  the  instrument  is  so  general  that  it 
Is  not  at  all  strange  that  it  was  not  understood  by  the 
parties.  It  shows  that  there  was  a  special  agreement 
in  regard  to  the  summer-fallowing  to  be  done  during 
the  season  of  1916.  This  was  quite  a  large  amount  of 
work,  a  season's  plowing  of  500  acres,  and  the  writ- 
ing, in  any  event,  should  have  specified  at  whose  ex- 
pense it  was  to  be  done,  instead  of  being  left  out.  As 
we  understand  the  document,  instead  of  the  oral  evi- 
dence contradicting  its  terms,  it  merely  supplies  a  por- 
tion of  the  agreement  which  was  not  reduced  to  writ- 
ing. The  imperfection  of  the  instrument,  a  part  of 
which  is  admitted,  lessens  its  evidentiary  force  and 
value.  The  writing  is  not  the  contract.  It  is  merely 
evidence  thereof. 

It  is  inconceivable  that  N.  K.  Bott,  a  young  man  just 
starting  on  a  business  venture  of  five  years  *  duration, 
should  assent  to  doing  extra  plowing  and  cultivating 
to  the  amount  of  about  $2,500  when  he  was  to  get  no 
part  of  the  crop  prepared  for,  without  talking  the  mat- 
ter over  with  his  prospective  landlord.  It  was  per- 
fectly in  keeping  with  the  usual  business  methods  that 
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the  matter  should  be  discussed,  just  as  Mr.  J.  K.  Bott 
and  A.  L.  Grover  testify  was  done.  They  were  both  fa- 
miliar with  such  farming  arrangements,  and  Mr.  Bott, 
was,  no  doubt,  interested  for  his  son;  in  fact  acted  in 
his  behalf  in  making  a  part  of  the  deal.  The  integrity 
of  neither  of  these  two  men  is  questioned.  We  have 
no  doubt  that  the  contract  was  made  in  regard  to  the 
compensation  for  the  summer-fallow  in  1916,  as  as- 
serted by  plaintiff  and  these  two  witnesses,  when  the 
evidence  is  considered  in  the  light  of  all  the  attending 
circumstances,  and  that  by  mistake  of  the  scrivener 
the  written  lease  failed  to  record  the  agreement  as- 
made,  or  as  the  parties  thereto  intended.  In  2  Pom. 
Eq.  Juris.,  §  859,  the  general  rule  is  announced  as  fol- 
lows: 

'*It  is  therefore  settled  that  in  the  suits,  whenever 
permitted,  to  reform  a  written  instrument  on  the 
ground  of  a  mutual  mistake,  parol  evidence  is  always- 
admissible  to  establish  the  fact  of  the  mistake,  and  in 
what  it  consisted,  and  to  show  how  the  writing  should 
be  corrected  in  order  to  conform  to  the  agreement 
which  the  parties  actually  made.  •  •  The  court  may 
grant  relief  upon  the  strength  of  the  verbal  evidence 
alone.  •  •  The  authorities  all  require  that  the  parol 
evidence  of  the  mistake  and  of  the  alleged  modifica- 
tion must  be  most  clear  and  convincing,  in  the  language 
of  some  judges,  *the  strongest  possible,'  or  else  the 
mistake  must  be  admitted  by  the  opposite  party ;  the 
resulting  proof  must  be  established  beyond  a  reason- 
able doubt.  Courts  of  equity  do  not  grant  the  high 
remedy  of  reformation  upon  a  ijrobability,  nor  even 
upon  a  mere  preponderance  of  evidence,  but  only  upon: 
a  certainty  of  the  error.** 

In  Smith  v.  Interior  Warehouse  Co.,  51  Or.  578,  at 
page  581  of  the  opinion  (94  Pac  508,  509,  95  Pac.  499),. 
it  is  stated: 

**  There  can  be  no  dispute  as  to  the  law  that  equity 
will  entertain  jurisdiction  to  reform  a  contract  on  the 
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ground  of  mistake;  but,  to  entitle  plaintiff  to  such' 
relief,  the  mistake  must  be  shown  by  satisfactory 
proof,  and  that  it  was  mutual :  Stein  v.  Phillips,  47  Or. 
545  (84Pac793).^' 

When  a  mistake  or  imperfection  of  a  written  instru- 
ment is  put  in  issue  by  the  pleadings,  oral  evidence  of 
the  agreement  as  actually  made  is  permissible  under 
Section  713,  L.  0.  L.,  as  between  the  parties  or  their 
representatives  or  successors  in  interest. 

Let  us  contract  the  clause  in  regard  to  the  work  dur- 
ing the  last  year  with  the  following  specifications 
found  in  the  latter  part  of  the  lease : 

*  *  The  party  of  the  first  part  agrees  to  furnish  at  the 
town  of  Helix  all  posts  and  wire  necessary  to  keep 
the  fences  on  the  premises  in  a  good  state  of  repair; 
it  being  understood  that  the  party  of  the  second  part 
is  to  furnish  the  labor  without  expense  to  the  party 
of  the  first  part.  *  * 

It  is  easy  to  conjecture  the  reason  for  such  an  exact 
stipulation  in  relation  to  an  outlay  of  a  very  few  dol- 
lars and  a  little  labor  in  repairing  the  fences  each  year 
when  a  matter  of  plowing  and  cultivation  at  an  ex- 
pense of  some  $2,500  for  a  crop  to  be  raised  after  the 
lease  would  expire  is  couched  in  a  dozen  words.  The 
clause  in  regard  to  fencing  is  very  common,  and  it  was 
handy  for  an  amateur  to  obtain  a  form  for  the  same^ 
while  it  was  necessary  to  write  the  agreement  in  re- 
gard to  the  work  of  sunmier-fallowing  as  an  original^ 
witiiout  the  assistance  of  a  form. 

4.  While  there  is  a  chance  for  controversy  as  to  the 
seed  for  sowing  the  land  during  the  fall  of  1916,  from 
an  examination  of  the  agreement,  the  substance  of 
which,  in  so  far  as  it  relates  to  that  matter,  is  set  out 
above,  we  very  much  doubt  if  the  stipulation  should 
be  so  construed  as  to  require  the  lessee  to  furnish  seed 
after  the  expiration  of  the  lease.    Taking  the  docu- 
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ment  by  its  four  comers,  it  is  clear  that  Bott  was  t6 
have  possession  of  the  land  for  five  years  and  raise 
five  crops  thereon,  furnishing  seed  to  sow  the  same. 
Looking  at  the  second  paragraph  quoted  above,  we  find 
that  he  agrees  to  care  for  and  harvest  the  grain  so 
grown  and  deliver  to  the  lessor  one  third  thereof. 
There  is  just  as  much  room  for  contention  that  Bott 
should  have  a  portion  of  the  crop  sown  in  1916,  and 
that  the  lessor  should  have  only  one  third  thereof,  as 
that  the  lessee  should  be  required  to  furnish  grain  to 
seed  the  land  after  his  term  had  expired,  for  a  crop  to 
be  raised  in  1917  in  which  he  was  not  to  share.  It 
seems  to  us,  rather,  that  the  lease  terminates  on  Sep- 
tember 19, 1916,  and  that  the  clause,  ^^will  furnish  all 
seed  necessary  to  sow  the  same,"  means  tiiat  tiie  les- 
see should  furnish  necessary  seed  for  sowing  the 
lands  each  year  during  the  five  years.  The  evidence 
clearly  shows  that  such  was  the  agreement.  The  find- 
ing of  the  trial  court  amoxmts  to  the  same  thing  as  the 
construction  we  have  given  the  written  memoriaL 

It  follows  that  the  decree  of  the  lower  court  should 
be  affirmed;  and  it  is  so  ordered.  Affibmbd. 


Bobmiited  on  brief  Juraftiy  8,  afflrmed  Jtamarj  9,  1917« 

MITCHELL  V.  HOWELL. 

(161  Pa«.  1109.) 

From  Multnomah:  Gbobqb  N.  Davis,  Judge. 

This  is  an  action  hy  A.  E.  Mitchell  against  W.  G. 
Howell,  in  which  plaintiff  recovered  judgment  and  de- 
fendant appeals.  The  cause  was  submitted  on  brief 
without  argument,  under  the  proviso  of  Supreme 
Court  Bule  18:  56  Or.  622  (117  Pac  xi). 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Albert  M.  Smith  and  Mr.  John  F.  CdhdUn. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Eugene  Brookings. 

In  Banc    Opinion  Pbb  Cubiam. 

This  is  an  action  to  recover  upon  a  contract  for  ser- 
vices. We  find  no  error  npon  the  trial  or  in  the  find- 
ings, and  the  judgment  is  therefore  affirmed. 

Affibhbd. 


Argaed  Oetober  5,  1010,  affirmed  Jannarj  0, 1917. 

CHRISTIE  V.  BANDON. 

(162  Pac  248.) 

Ifnnlclpal  Oorporatioiis— County  Beads— Control— Statute. 

1.  The  control  of  county  roads  is  primarily  in  the  legislative 
power  of  the  state,  and  nntil  in  plain  terms  the  state  has  given  con- 
trol thereof  to  any  municipality,  the  latter  cannot  assume  or  exercise 
Authority  over  them;  and,  under  its  act  of  incorporation,  Laws  of 
1891,  page  505,  Section  30,  by  subdivision  14  defining  the  authority 
of  the  board  of  trustees  as  to  obstructions  in  streets,  by  subdivision 
^8  authorizing  it  to  construct  streets,  by  subdivision  32  authorizing 
county  road  supervisors  to  collect  taxes  and  keep  the  county  roads 
in  repair,  etc.,  by  Section  68  authorizing  the  board  of  trustees  to 
change  the  grade  and  improve  any  street,  and  by  Section  101  author- 
izing the  laying  out  of  streets,  etc.,  the  City  of  Bandon  had  no  author- 
ity to  exercise  control  over  a  county  road. 

Dedication— Street — Sofflcienej  of  Bvldenoe. 

2.  In  an  action  to  enjoin  a  eitv  and  its  contractor  from  entering 
upon  and  excavating  a  part  of  plamtifTs  land  for  the  improvement  of 
«  street,  evidence  held  not  to  show  a  dedication  of  the  strip  in  dis- 
pute as  a  part  of  the  street. 

Dedication— Beqnisitea—Inteiit. 

3.  The  public,  whether  in  the  form  of  a  municipality  or  otherwise, 
eannot  acquire  the  real  property  of  a  private  holder  by  dedication, 
unless  the  intent  of  the  owner  thus  to  give  his  realty  to  the  public 
is  dearly  and  satisfactorily  established. 

[As  to  what  constitutes  a  dedication  of  a  pubHe  ttreety  seo 
mote  in  129  Am.  8t.  Bep.  67e.] 
•a  Or. 
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From  Coos:  John  S.  Coeb^  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Bttbnett. 

This  is  a  suit  by  Alexander  Christie,  as  Boman 
Catholic  Archbishop  of  the  Diocese  of  Oregon,  against 
the  City  of  Bandon  and  W.  H.  Webb  to  enjoin  said 
city  and  its  contractor  from  entering  upon  and  ex- 
cavating a  portion  of  plaintiff's  land  in  the  prosecu- 
tion of  what  the  defendants  claim  to  be  a  proceeding 
to  improve  a  street  called  Oregon  Avenue  in  that 
municipality. 

The  defendants  avow  in  their  answer  that  the  tract 
in  dispute  is  part  of  a  city  street  which  it  is  improv- 
ing xmder  its  initiative  charter.  The  answer  sets  out 
in  great  detail  the  steps  taken  to  commence  and  prose- 
cute the  betterment  of  the  way. 

The  reply  traverses  the  answer  in  many  important 
particulars.  The  contractor  as  a  defendant  resisted 
the  complaint  on  practically  the  same  grounds  as 
the  city;  hence  his  answer  does  not  require  separate 
treatment.  Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  O.  T.  Treadgold,  City  Attorney,  and  Mr.  George 
P.  Topping,  with  an  oral  argument  by  Mr.  Treadgold^ 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  John  D.  Ooss,  Mr.  John  G.  Kendall  and  Mr. 
Herbert  8.  Murphy,  with  an  oral  argument  by  Mr^ 
Gos8. 

Mb.  Justiob  Bubkbtt  delivered  the  opinion  of  the^ 
court 

The  answer  states  that: 

''All  of  the  lands  included  in  said  Oregon  Avenue- 
street  improvement  are  included  in  a  public  highway* 
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formerly  known  as  the  Bandon-Langlois  Cotinty  road, 
later  known  as  Abemathy  Street  and  still  later  known 
as  Oregon  Avenne  of  the  City  of  Bandon;  that  said 
highway  is,  and  for  more  than  20  years  has  been  60 
feet  in  width,  and  for  its  full  width  has  been  used  dur- 
ing such  time  by  the  public  and  by  the  municipality 
of  Bandon  continuously,  notoriously  and  adversely, 
and  has  during  all  of  said  time  been  recognized  by 
all  parties,  including  plaintiff,  as  such  public  high- 
way, and  has,  at  all  times  as  aforesaid,  been  used, 
maintained  and  improved  by  the  public  authorities  as 
such  public  highway;  •  •  that  said  Oregon  Avenue 
extends  along  the  western  boundary  of  the  Catholic 
Church  property  as  described  in  the  complaint,  and 
includes  as  a  part  of  said  avenue  a  strip  off  the 
western  boundary  of  said  Catholic  Church  property 
extending  from  the  south  line  of  said  property  in  a 
northerly  direction  to  the  north  line  of  Third  Street 
in  said  city/' 

This  is  denied  by  the  reply.  For  the  purpose  of 
showing  the  authority  of  the  city  over  the  county  road 
the  defendants  introduced  the  following  order  of  the 
County  Court  of  Coos  County,  of  March  6, 1913,  read- 
ing thus: 

"The  matter  of  application  of  the  City  of  Bandon 
to  acquire  jurisdiction  and  control  over  roads  within 
the  limits  of  said  city:  Now  at  this  time  comes  on  to 
be  heard  the  resolution  of  the  City  of  Bandon,  re- 
questing Coos  County,  Oregon,  to  relinquish  to  said 
city  all  jurisdiction  and  control  over  all  roads  lying 
and  being  within  the  corporate  limit  of  said  City  of 
Bandon,  the  said  resolution  after  being  duly  con- 
sidered, it  is  ordered,  and  this  court  does  hereby  re- 
lease, and  relinquish,  jurisdiction  and  control  over 
each  and  all  the  county  roads  within  the  corporate 
limits  of  the  City  of  Bandon,  Coos  County,  Oregon, 
to  the  said  City  of  Bandon,  provided  that  the  said 
City  of  Bandon  shall  not,  by  reason  of  this  order  for 
obtaining  control  of  said  roads,  have  any  daim  upon 
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the  county  road  fund,  or  of  any  road  district  funds, 
or  of  any  part  or  portion  thereof/' 

1.  So  far  as  the  control  of  the  county  road  by  the 
City  of  Bandon  is  concerned,  the  instant  case  is  gov- 
erned by  Cole  v.  Seaside,  80  Or.  73  (156  Pac.  569),  the 
substance  of  which  is  that  the  control  of  county  roads 
is  primarily  in  the  legislative  power  of  the  state,  and 
that  until  in  plain  terms  the  state  has  given  control 
thereof  to  any  municipality,  the  latter  cannot  assume 
nor  exercise  authority  over  the  same.  The  only  legis- 
lative grant  to  the  City  of  Bandon  is  found  in  the 
act  of  February  18, 1891,  entitled  **An  act  to  incorpo- 
rate the  town  of  Bandon,  in  Coos  County,  Oregon**: 
Laws  1891,  p.  496.  By  subdivision  14  of  Section  39 
of  the  act  the  board  of  trustees  has  authority  *  *  to  pro- 
vide for  the  preservation  and  removal  of  all  obstruc- 
tions from  the  streets,  alleys,  cross-streets  and  side- 
walks, and  for  cleaning  and  repairing  the  same**;  by 
subdivision  28,  **to  lay  out  and  construct  streets  and 
alleys  above  and  below  the  ordinary  line  of  the  Co- 
quille  River;  to  define  the  waterfront  of  said  town  of 
Bandon,  and  to  build,  construct  and  regulate  landings 
at  the  foot  of  the  streets  terminating  at  said  water- 
front**; and  by  subdivision  32  **to  authorize  and  em- 
power the  county  road  supervisor  of  the  road  district 
in  which  the  town  of  Bandon  is  situated  to  collect  all 
county  road  tax  within  the  town  limits  as  county  road 
taxes  are  collected  by  the  laws  of  this  state,  and  to 
apply  a  sufficient  amount  thereof  to  keep  all  the  county 
roads  and  bridges  within  the  corporate  limits  in  good 
condition,  and  to  apply  the  balance  on  the  county 
roads  in  said  road  cKstrict.**  Section  68  empowers 
the  board  of  trustees  to  establish  and  alter  the  grade 
and  improve  any  street  or  part  thereof  in  the  town; 
and  by  Section  101  the  same  sanction  is  given  to  the 
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act  of  the  board  in  providing  by  ordinance  for  laying 
out,  opening,  extending,  widening,  straightening  or 
closing  up,  in  whole  or  in  part,  any  street,  square,  lane 
or  alley  within  the  city.  These  are  the  only  provi- 
sions in  the  legislative  charter  defining  the  power  of 
the  city  over  any  ground  devoted  to  public  travel.  It 
does  not  include  county  roads.  Subdivision  32  of  Sec- 
tion 39  does  not  affect  the  county  road  supervisor,  for 
it  is  merely  declaratory  of  the  authority  of  that  officer 
already  existing  at  that  time,  and,  besides,  it  expressly 
directs  him,  and  not  the  city,  to  apply  the  road  taxes 
to  the  repair  of  the  county  roads.  So  far,  then,  as 
the  matter  concerns  the  county  road,  the  city  has  no 
authority  to  exercise  control  over  it. 

2,3.  It  remains  to  determine  whether  the  defense 
has  made  out  that  the  plaintiff  dedicated  the  strip  in 
dispute  as  part  of  a  street.  In  support  of  the  con- 
tention of  the  defendants  they  introduced  in  evidence 
a  copy  of  the  official  plat  filed  by  tiie  plaintiff,  dedi- 
cating what  is  designated  thereon  as  Belle  View  Addi- 
tion to  Bandon.  It  seems  that  the  plaintiff  originally 
owned  a  tract  of  land  within  the  corporate  limits  of 
Bandon,  in  form  a  parallelogram,  of  the  approximate 
dimensions  of  about  400  feet  wide  east  and  west  by 
probably  1,020  feet  in  length  north  and  south.  The 
plat  was  filed  in  the  county  clerk's  office  February  14, 
1910.  The  whole  of  the  original  tract  as  it  appears 
thereon  is  inclosed  in  dotted  lines.  What  is  substan- 
tially the  south  half  is  laid  off  in  lots  and  blocks  desig- 
nated by  solid  lines.  On  the  east  side  of  the  map  ap- 
pears indicated  by  dotted  lines  what  is  marked  as 
** Woodland  Addition  to  Bandon,  Oregon'*;  and  on  the 
west  side  there  are  dotted  lines  running  north  and 
south  up  to  what  appears  to  be  Third  Street  of  Ban- 
don, Oregon,  leading  to  the  west    On  the  west  oppo- 
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Bite  the  solid  lines  is  the  inscription  ''Abemathy 
Street  Extended/*  The  name  ** Belle  View  Addition 
to  Bandon"  appears  only  on  the  lots  and  blocks  desig- 
nated by  the  solid  lines.  The  north  half  of  the  origi- 
nal tract  is  marked  as  ** Catholic  Church  Property.*' 
Between  the  south  half  portrayed  by  the  solid  lines 
and  the  north  half  bounded  by  the  dotted  lines  is  what 
is  called  Second  Street.  On  the  east  opposite  the 
lots  and  blocks  is  the  designation  ^^ Church  Street.'* 
There  is  no  name,  opposite  the  tract  called  ^^  Catholic 
Church  Property,**  marking  any  street  either  on  the 
east,  west  or  north  thereof.  On  the  plat  is  incorpo- 
rated the  following  writing: 

*'Plat  of  Belle  View  Addition  to  Bandon,  Oregon, 
located  in  the  NW%  SW%  Sec.  30  &  the  NE4  SE4 
Sec.  25  Twp.  28  S.  B.  14  &  15  W.  Willamette  Merd. 
The  initial  point  of  said  addition  is  a  2"  iron  pipe  36" 
long  firmly  driven  into  the  ground  at  the  S.  W.  cor. 
of  Block  No.  2,  whence  the  W^^  cor.  of  Sec.  30  Twp. 
28  S.  E.  14  W  of  the  Willamette  Merd.  bears  E.  55.8 
feet  and  N.  933.24  feet,  and  the  base  line  from  which 
all  measurements  were  taken  is  the  west  line  of  Blocks 
1  and  2,  marked  at  the  N.  W.  cor.  of  Block  No.  1  with 
a  2"  iron  pipe  36''  long  firmly  driven  into  the  ground. 
All  angles  are  right  angles  and  the  distances  marked 
on  this  plat  were  staked  out  on  the  ground  as  noted. 
Scale  one  inch  equals  fifty  feet.  Magnetic  variation 
north  twenty  degrees  thirty  minutes  east.** 

The  dedication  proper  is  in  these  words: 

**Bjiow  all  men  by  these  presents,  that  the  under- 
signed, the  Boman  Catholic  Archbishop,  of  the  Diocese 
of  Oregon,  does  hereby  make,  establish  and  declare, 
the  annexed  plat  of  Belle  View  Addition  to  Bandon, 
Oregon,  to  be  the  true  and  correct  plat  of  the  same; 
that  all  blocks  and  lots  are  numbered  and  subdivided 
as  shown  on  attached  plat ;  that  the  streets  and  alleys 
are  of  the  width  and  dimensions  shown  and  that  the 
streets  conform  to  the  streets  of  Woodland  Addition 
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to  Bandon  and  are  an  extension  of  the  same.  The  use 
of  all  streets  and  alleys  is  hereby  dedicated  to  the  use 
of  the  public  forever,  without  any  reservations  of  any 
kind  whatsoever.  In  witness  whereof,  the  said  party 
hereto  has  hereunto  set  his  hand  and  seal  this  22d  day 
of  September,  1909. 

^'[Signed]    Albxandeb  Chbistib. 
"[Corporate  Seal.] ^' 

The  affidavit  of  the  surveyor  required  by  Section 
3268,  L.  0.  L.,  is  here  set  out,  omitting  the  formal 
parts: 

'*E.  H.  Kern,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  engineer  who  surveyed  and  platted 
the  Belle  View  Addition  to  Bandon,  Oregon ;  that  the 
accompanying  map  is  a  true  and  correct  representa- 
tion of  the  same.  Initial  point,  a  2"x36"  galvanized 
iron  pipe,  driven  6"  below  surface  of  ground ;  whence 
the  W%  cor.  sec.  30  Twp.  28  S  B  14  W.  W.  M.  bears 
E.  55.8  feet  and  N.  933.24  feet.  Bounded  as  follows : 
Commencing  at  the  initial  point,  thence  E.  361.02  ft. 
N.  511.2  ft;  W.  361.02  ft;  S.  511.2  ft.  to  beginning. 
The  base  line  is  the  W.  line  of  blocks  1  and  2,  marked 
at  each  end  by  2''x36"  galvanized  iron  pipe.  All 
blocks,  lots,  streets  and  alleys  are  of  the  dimensions 
and  widths  as  shown  on  attached  plat  and  field  notes 
and  are  made  a  part  hereof.  All  blocks,  lots,  streets 
and  alleys  were  properly  staked  and  marked  out  on 
the  ground.  *  * 

This  is  signed  and  duly  verified  by  the  affiant.  The 
public,  whether  in  the  form  of  a  municipality  or  other- 
wise, cannot  acquire  the  real  property  of  a  private 
holder  by  dedication  unless  the  intent  of  the  owner 
thus  to  give  his  realty  to  the  public  is  clearly  and 
satisfactorily  established.  The  map  is  a  writing  to 
be  construed  by  its  terms  expressed  therein.  The 
limits  of  the  land  included  in  Belle  View  Addition  to 
Bandon,  together  with  the  streets  mentioned,  are 
clearly  indicated,  not  only  on  the  plat  itself,  but  also 
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by  the  aflSdavit  of  the  engineer  already  qnoted,  and 
which  the  dedicator  adopted  when  he  filed  it  for 
record,  containing  the  writings  already  set  out.  So 
far  as  the  map  is  concerned  and  the  laying  out  of  the 
town  plat,  it  cannot  be  extended  beyond  its  express 
terms.  The  area  to  be  affected  by  the  plat  does  not 
extend  west  to  the  center  of  Abemathy  Street,  so 
called.  The  only  allusions  to  streets  are  that  they 
correspond  with  the  streets  of  Woodland  Addition 
on  the  east,  and  the  map  illustrates  this  oondition. 
It  is  plain  by  the  testimony  that  the  spaces  included 
in  dotted  lines  are  thus  marked  on  the  map  for  the 
purpose  of  showing  the  relative  position  of  the  tract 
actually  included  in  the  addition.  It  appears  in  evi- 
dence that  by  a  former  proceeding  the  city  did  con- 
demn a  right  of  way  for  a  street  across  the  northwest 
comer  of  the  Catholic  Church  property,  and  no  ques- 
tion is  raised  by  the  plaintiff  about  the  validity  of  its 
appropriation.  The  only  contention  of  the  plaintiff 
is  that  the  strip  on  the  west  side  of  the  church  prop- 
erty claimed  by  the  city  to  be  in  the  street  has  never 
been  dedicated  to  the  public  use. 

An  attempt  was  made  by  the  defendants  to  prove 
dedication  of  that  strip  by  acts  in  pais.  The  evidence 
on  that  point  is  substantially  as  follows:  That  many 
years  ago  when  the  county  road  was  laid  out,  the 
vicinity  of  the  premises  in  question  was  uninclosed, 
and  in  the  winter  season,  when  it  was  muddy,  teams 
would  go  in  almost  any  direction  to  avoid  the  mud, 
and  so  the  travel  covered  a  space,  described  by  some 
witnesses,  of  as  much  as  80  feet  when  moving  from 
the  south  in  the  general  direction  of  Bandon,  or  vice 
versa.  Later  on  Coos  County  improved  the  road  in 
question  by  planking  a  portion  of  it  and  by  grading 
up  and  putting  crushed  rock  on  the  remainder,  which 
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threw  the  travel  all  to  the  north  of  the  original  hold- 
ing of  the  plaintiff,  and,  according  to  the  witnesses, 
for  some  15  years  before  the  commencement  of  this 
suit,  the  travel  had  not  in  any  way  encroached  upon 
the  premises  of  the  plaintiff.  It  is  claimed  also  that 
the  plaintiff  afterward  erected  a  fence  on  a  line  which 
would  be  the  extension  of  the  west  line  of  Belle  View 
Addition  to  the  north,  indicating  an  intent  to  throw 
out  the  strip  in  dispute  into  the  street.  This  is  ex- 
plained, however,  by  the  testimony  on  behalf  of  plain- 
tiff, to  the  effect  that  when  the  subject  of  improving 
the  highway  by  the  city  was  taken  up  and  discussed, 
it  was  apparent  that  it  would  involve  a  cut  of  about 
30  feet  in  the  deepest  place  on  the  western  boundary 
of  the  church  property,  so  that  to  a  certain  extent  it 
would  leave  the  premises  *'up  in  the  air,'*  and  that 
it  was  the  talk  between  representatives  of  the  plain- 
tiff and  the  city,  unofficially  however,  that  if  the  city 
would  pay  for  the  improvement,  no  objection  would 
be  urged  against  them  taking  a  street  through  there 
in  pursuance  of  which  understanding  the  fence  was 
erected;  but  when  it  was  sought  to  charge  the  prop- 
erty with  the  expense  of  the  improvement,  the  fence 
was  taken  down,  and  nothing  further  done  in  that 
direction.  The  official  plat  of  Belle  View  Addition 
cannot  be  construed  to  be  a  dedication  of  the  disputed 
strip.  Indeed,  the  express  terms  of  the  instrument 
confined  it  to  other  property.  Considered  as  a  dedi- 
cation by  acts  in  pais,  the  evidence  is  clearly  insuffi- 
cient to  sustain  the  same.  The  result  as  taught  in 
Cole  V.  Seaside,  80  Or.  73  (156  Pac.  519),  is  that  if 
the  traveled  space  is  to  be  considered  as  a  county  road, 
the  city  has  no  authority  to  operate  upon  the  same. 
If  we  consider  the  matter  in  the  aspect  of  a  street, 
there  is  no  dedication  of  the  disputed  space,  so  that 
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upon  either  horn  of  the  dilemma  the  city  is  proceed- 
ing without  authority  to  enter  upon  the  plaintiff's 
property  and  to  impose  an  assessment  thereon. 

Other  defects  are  pointed  out  in  the  municipal  pro- 
cedure,  but  it  is  unnecessary  to  consider  them.  At  the 
foundation  of  the  city's  performances  is  found  the 
want  of  authority  over  the  tract  in  question. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmxd. 

Mb.  Chief  Justiob  Moobe,  Mb.  Justiob  MoBbidb 
and  Mb.  Justiob  Bbksok  concur. 


Argaed  Mar  81,  afirmed  Jtme  27,  rebearing  granted  Oetober  84» 

Nargaed  November  14,  modified  on  rebeaxing  December  27,  1916. 

Fnrtber  rebearing  denied  Janaarj  16,  1917. 

FIRST  NAT.  BANK  v.  COURTBIGHT.* 

(158  Pae.  277;  161  Pac  966.) 

Vdime— Foreeloanre  of  Z4en. 

!•  Under  Section  396,  L.  O.  L.,  providing  tbat  salts  in  eqnitj  for 
tbe  foreclosure  of  a  lien  on  real  propertr  most  be  tried  in  tbe  county 
wbere  tbe  property  is  situated,  tbe  trial  court  bad  no  jurisdiction  to 
foreclose  plaintiff's  lien  on  real  property  situated  outside  of  tbe  coon^. 

Appeal  and  Eiror— JnrlBdlction  of  Appellate  Oonxt. 

2.  In  an  action  to  foreclose  a  lien  on  real  property  oatside  of  tbe 
county,  wbere  tbe  trial  court  did  not  bave  jurisdfiction  for  tbat  par- 
pose,  tbe  Supreme  Court  does  not  bave  jurisdiction  on  appeaL 

ON  REHEAEING. 

Jtandnleitt  OonTeyaacea— Borden  of  Proof. 

8.  "^Miere  a  debtor  conveys  substantially  all  bis  estate  to  a  neat 
relative,  ostensibly  to  satisfy  bis  debt  to  the  latter,  in  a  suit  by  credi- 
tors to  set  aside  a  deed  for  fraud,  the  grantee  must  establish  clearly 
tbat  there  was  a  valuable  consideration  therefor. 

[As  to  proof  of  fraud  in  a  suit  to  set  aside  a  conveyance  as 
being  fraudulent  as  to  creditors,  see  note  in  11  Am.  8t  Bep.  587.] 


*0n  transfer  of  property  by  debtor  in  satisfaction  of  debt,  see 
mote  in  86  L.  B.  A*  841,  9ffL  Bifobter. 
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Interest — Oomyiitatloii— Partial  Paymenti;. 

4.  The  role  for  eaetiiig  interest,  where  partial  payments  have 
been  made,  is  to  apply  the  payment,  in  the  first  place,  to  the  dis- 
charge of  the  interest  then  dne.  If  tne  payment  exceeds  the  interest, 
the  surplus  goes  toward  discharging  the  principal,  and  the  sub* 
sequent  interest  is  to  be  computed  on  a  balance  of  principal  remain- 
ing due.  If  the  payment  be  less  tiian  the  interest,  tne  surplus  of  the 
interest  must  not  be  taken  to  augment  the  principal;  but  interest  con- 
tinues on  the  former  principal  until  the  period  when  the  payments, 
taken  together,  exceed  the  interest  due,  and  then  the  surplus  is  to  be 
applied  toward  discharging  the  principal,  and  interest  is  to  be  eom- 
puted  on  the  balance  as  aforesaid. 

Mortgagee— Trust  Deed. 

5.  Where  land  is  transferred  to  a  trustee  to  secure  a  loan  from  a 
bank,  it  is  to  be  treated  as  a  mortgage,  and  foreclosed  only  in  the 
statutory  manner. 

Mortgagea— Duty  of  Trottae  under  Tmat  Deed— Forecloaare. 

6.  The  eettvi  may  call  upon  the  trustee  to  foreclose  such  mort- 

S^gQ  by  appropriate  legal  proceedings,  and  apply  the  proceeds  to  the 
ebt,  or  the  judgment  in  which  the  debt  hu  been  merged. 

Mortgagea— Form  of  Decree. 

7.  In  a  creditors'  suit,  in  which  plaintiff  was  the  eesivi  of  a  deed 
securing  its  loan,  and  the  trustee  of  such  trust  and  the  debtor  and 
others  were  defendants,  the  complaint  asking  for  decree  reouiring 
the  trustee  to  "sell  and  dispose"  of  the  property  held  by  him  as 
trustee,  a  decree  would  be  entered  merely  directing  the  trustee  to  fore- 
close the  mortgage  by  appropriate  proceedings,  although  the  plain- 
tiff conceded  that  it  did  not  seek  to  obtain  strict  or  ordinarr  fore- 
closure of  the  conveyance,  since,  in  any  event,  a  decree  directing  the 
trustee  to  sell  and  dispose  of  the  land  would  not  empower  a  sale 
without  suit  to  foreclose  the  mortgage. 

From  Multnomah:  Geobqb  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bbksoh. 

This  is  a  creditor's  suit  by  the  First  National  Bank 
of  Portland,  whereby  it  is  sought  to  subject  certain 
property  now  in  the  hands  of  defendant  Morris  L, 
Courtright  to  the  payment  of  a  debt  contracted  by 
Harry  M.  Courtright.  The  substance  of  the  com- 
plaint is  that,  for  the  past  six  or  seven  years,  Harry 
M.  Courtright  has  been  engaged  in  the  business  of 
purchasing  delinquent  tax  certificates  and  in  other 
transactions  germane  thereto ;  that  in  carrying  on  the 
occupation  he  borrowed  large  sums  of  money  from  the 
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plaintiff ;  that  on  November  4,  1914,  he  owed  plaintiff 
$43,500,  to  evidence  which  he  executed  to  it  his  promis- 
sory note,  bearing  interest  at  the  rate  of  7  per  cent, 
with  the  customary  provision  for  attorney *s  fees; 
that,  upon  the  failure  of  the  maker  to  pay  this  note 
at  maturity,  an  action  was  commenced  for  its  recovery, 
resulting  in  a  judgment  for  plaintiff  in  the  sum  of 
$45,190  and  $300  as  reasonable  attorney's  fees,  which 
was  duly  docketed  in  the  judgment  lien  docket  of  Mult- 
jiomah  County ;  that,  during  the  time  Harry  M.  Court- 
right  was  so  borrowing  money  from  the  plaintiff, 
largely,  if  not  wholly,  with  the  money  so  borrowed  he 
purchased  and  acquired,  in  addition  to  a  large  num- 
ber of  certificates  of  delinquency  from  the  sheriffs  of 
Multnomah  and  Clackamas  Counties,  certain  real  prop- 
erty in  the  City  of  Portland,  a  description  of  which 
is  set  out  in  the  complaint ;  that,  while  he  was  so  bor- 
rowing moneys  from  plaintiff,  he  represented  to  it  that 
his  net  worth  exceeded  $100,000 ;  that  about  November 
4,  1914,  the  date  of  the  execution  of  the  note  above 
mentioned,  he  represented  to  plaintiff  that  he  desired 
to  secure  the  indebtedness  due  plaintiff,  and,  without 
solicitation  on  the  part  of  plaintiff,  he  executed  to 
the  defendant  Security  Savings  &  Trust  Company 
deeds  of  conveyance  of  certain  real  property  situated 
in  Skamania  County,  Washington,  and  Clackamas 
County,  Oregon,  representing  that  these  properties 
had  considerable  value,  but  that,  in  fact,  as  plaintiff 
afterward  discovered,  were  practically  worthless ;  that 
at  various  times  during  the  year  1914  while  Harry  M. 
Courtright  was  so  indebted  to  plaintiff,  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  it,  he  con- 
veyed to  Morris  L.  Courtright,  his  father,  all  of  the 
Portland  real  estate  above  mentioned,  and  assigned 
to  him  substantially  all  of  the  oertificates  of  delin- 
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qnency  held  by  him  aggregating  abont  $37,500  in 
value;  that  these  transfers  were  without  considera- 
tion, and  were  made  with  the  understanding  that  the 
father  should  hold  the  property  in  trust  for  the  sole 
use  and  benefit  of  the  son,  and  that  such  action  has 
placed  the  property  beyond  the  power  of  the  court  to 
reach  in  an  action  at  law,  or  upon  execution ;  that  the 
purpose  of  these  transfers  was  to  cheat  and  defraud 
plaintiff  and  prevent  it  from  collecting  the  money  due 
it ;  that  the  father  paid  no  consideration  therefor,  but, 
at  the  time  and  prior  to  the  execution  thereof,  had 
full  knowledge  of  the  son's  fraudulent  intent  and  con- 
spired with  Harry  M.  Courtright  to  defraud  plaintiff, 
and  well  knew  at  the  time  of  such  transfers  that  his 
son  had  no  other  property  with  which  to  satisfy  plain- 
tiff's claim;  that  the  son  has  no  property  within  the 
jurisdiction  of  the  court  subject  to  execution  other 
than  certain  personal  property  already  seized  by  the 
sheriff  of  about  $1,218  in  value;  then  follow  allega- 
tions upon  which  to  base  a  temporary  restraining 
order  to  certain  ofiScials  in  regard  to  the  disposal  of 
certain  property.  The  prayer  is  for  a  decree  cancel- 
ing the  transfers  to  the  father  as  fraudulent  and  ap- 
plying the  property  to  the  payment  of  plaintiff's 
claim;  asking  the  appointment  of  a  receiver;  also  for 
an  accounting  with  the  father,  and  for  a  foreclosure 
of  plaintiff's  lien  upon  the  real  estate  in  Skamania 
County,  Washington,  and  Clackamas  County,  Oregon, 
and  for  general  relief. 

To  this  complaint  the  father  and  son  file  separate 
answers  in  which,  after  denying  the  allegations  of 
fraud  and  deceit,  they  allege  affirmatively  that  on  Au- 
gust 1,  1914,  the  son  was  indebted  to  the  father  on 
account  of  moneys  loaned  in  the  amount  of  about 
$50,000,  for  which  security  had  been  given  to  the 
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amount  of  about  $15,000;  that  on  the  same  day  the 
father  demanded  payment  from  the  son  of  this  debt; 
that  the  son  then  assigned  to  him  delinquency  certifi- 
cates of  the  value  of  about  $20,000 ;  that  on  November 
4,  1914,  the  son  still  owed  the  father  $15,000,  and  in 
payment  thereof  conveyed  to  him  the  Portland  prop- 
erty above  mentioned;  that  the  assignments  and  con- 
veyances were  made  in  good  faith  in  payment  of  a 
bona  fide  debt  without  the  intent  to  defraud;  and  that 
plaintiff  at  all  times  was  fully  informed  as  to  such 
indebtedness. 

A  trial  being  had,  a  decree  was  entered  in  favor  of 
defendants,  from  which  plaintiff  appeals. 

Afubmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Dolph,  Mallory,  Simon  &  Gearin,  with  an  oral 
argument  by  Mr.  Joseph  Simon. 

.  For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Morris  L.  Gourtright  and  Messrs.  Ridgway  <& 
Johnson^  with  an  oral  argument  by  Mr.  Albert  B. 
Ridgway. 

Mb.  Justiob  Bbhson  delivered  the  opinion  of  the 
court. 

It  will  be  seen  from  the  statement  of  the  issues  that 
we  are  simply  to  determine  from  the  evidence  whether 
or  not  the  transfer  of  property  from  the  son  to  the 
father  was  an  honest  one  and  in  payment  of  a  bona 
fide  debt.  The  evidence  is  voluminous,  and  covers  a 
vast  number  of  individual  transactions.  We  have 
gone  through  this  record  with  extreme  care,  at  a  con- 
siderable expense  of  time,  labor  and  patience.  A 
detailed  analysis  would  not  be  of  any  value  to  the 
individual  litigants  or  to  the  bar  generally.    It  is 
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therefore  deemed  proper  to  say  that  we  are  unable 
to  find  any  convincing  evidence  that  Morris  L.  Court- 
right  was  guilty  of  any  fraud  or  deceit  in  connection 
with  the  transactions  of  which  complaint  is  made.  It 
is  true  that  the  conduct  of  Harry  M.  Courtright  has 
been  far  from  praiseworthy  or  commendable.  He  did 
submit  to  the  plaintiff  bank  several  written  statements 
of  his  financial  condition  which  represented  him  as 
having  net  assets  in  excess  of  $100,000,  when  in  fact 
be  had  no  assets  of  any  appreciable  value.  He  doed 
not  in  any  definite  way  account  for  the  large  sums  of 
money  which  passed  through  his  hands,  and  the  glar- 
ing fact  remains  that  he  has  grossly  wronged  the  bank 
that  befriended  him;  but  we  think  the  evidence  justi- 
fies the  findings  of  the  trial  court  that  he  did  owe  his 
father  a  large  amount  of  money,  the  value  of  the  prop- 
erty transferred  does  not  exceed  the  indebtedness,  and 
there  is  nothing  in  the  record  disclosing  any  knowledge 
upon  the  part  of  the  father  in  relation  to  his  son's 
wrongful  acts. 

1,2.  We  cannot  decree  a  foreclosure  of  plaintiff's 
lien  upon  the  real  property  in  Skamania  County, 
Washington,  and  Clackamas  County,  Oregon,  for  the 
trial  court  had  no  jurisdiction  for  that  purpose,  and 
it  is  therefore  beyond  our  power :  Section  396,  L.  0.  L. ; 
27  Cyc.  1519,  and  cases  there  cited. 

It  follows  that  the  decree  of  the  trial  court  must  be 
^rmed,  and  it  is  so  ordered. 

Apfibbcbd.    Modifibd  on  Bbhbabikg. 

Mb.  Chief  Jxjstiob  Moobb,  Mb.  Jusnci  Bb4k  and 
Mb.  JusnoB  Bubnbtt  concur. 
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Modified  and  affirmed  December  27^  1916. 
Farther  rehearing  denied  January  16|  1917. 

On  Beheabinq. 

(161  Pae.  966.) 

On  rehearing  former  opinion  modified  and  affirmed* 

For  the  petition  there  was  a  brief  over  the  name 
of  Messrs.  Dolph,  McUlory,  Simon  &  Gearin,  with  aik 
oral  argmnent  by  Mr.  Joseph  Simon. 

Contra,  there  was  a  brief  over  the  names  of  Messrs. 
Ridgway  d  Johnson  and  Mr.  Morris  L.  Gourtright,, 
with  an  oral  argument  by  Mr.  Albert  B.  Ridgway. 

In  Banc  Mb.  Justiob  Habbis  delivered  the  opinion^ 
of  the  court. 

1.  On  account  of  the  importance  of  this  suit  and 
because  of  the  large  amount  of  money  involved  in  the- 
controversy,  a  rehearing  was  granted  in  order  to- 
aflford  an  opportunity  to  correct  any  error  that  we- 
may  have  committed  in  the  original  opinion  reported 
in  First  Nat.  Bank  v.  Gourtright,  ante,  p.  490  (158  Pac^ 
277) ;  and,  after  again  hearing  the  arguments  of  coun- 
sel, we  have  for  the  second  time  scrutinized  each  of 
the  numerous  business  transactions,  covering  a  period 
of  about  six  years,  between  Morris  L.  Gourtright  and 
his  son,  Harry  M.  Gourtright.  Every  one  of  the  many 
letters,  checks,  drafts  and  papers  which  were  received 
in  evidence  has  been  examined  with  care,  and  the  tes* 
timony  of  all  the  witnesses  has  received  our  closest 
attention,  in  order  that  we  might,  if  possible,  discover 
the  truth.  We  have  been  mindful  of  the  fact  that 
the  Gourtrights  are  father  and  son,  and  therefore 
throughout  the  entire  examination  of  the  record  we- 
have  applied  the  rule  announced  in  Marks  v.  Grow^ 
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14  Or.  383  (13  Pac.  55),  and  again  stated  in  Wright  y. 
Craig,  40  Or.  191, 195  (66  Pac.  807,  809) : 

**  Where  one  who  is  in  debt  at  the  time  conveys  sub- 
stantially the  whole  of  his  estate  to'*  a  near  relative^ 
'*  ostensibly  in  satisfaction  of  his  debt  to  the  latter,  in 
a  suit  by  creditors  to  set  aside  a  deed  for  fraud,  it  is 
incumbent  upon  the  grantee  to  establish  by  satisfac- 
tory proof  that  there  was  a  valuable  and  adequate  con- 
sideration f or^  the  deed ;  and,  unless  he  can  give  a 
clear  and  precise  account  of  the  items  constituting  the 
alleged  debt,  a  fraudulent  intent  will  be  inferred.** 

Because  of  the  fact  that  nearly  all  of  the  property 
of  the  debtor  has  been  transferred  to  a  near  relative,, 
and  practically  no  assets  have  been  reserved  to  pay 
another  creditor,  and  on  account  of  the  harsh  conse- 
quences worked  by  that  transfer,  we  have  thrown  the 
searchlight  of  suspicion  upon  each  letter,  check,  paper, 
writing  and  transaction  in  order  to  detect  any  possible 
fraud. 

To  recite  the  evidence  upon  which  our  conclusions 
are  based  would  be  to  perform  a  lengthy,  but  useless 
and  fruitless,  task ;  and  it  is  therefore  suflScient  to  say 
that  the  evidence,  when  considered  in  its  entirety,  and 
after  being  subjected  to  the  severe  test  imposed  by 
the  rule  defined  in  Marks  v.  Crow,  supra,  satisfies  us 
that  Morris  L.  Courtright  was  in  truth  a  genuine 
creditor  of  Harry  M.  Courtright,  and  that  they  agreed 
that  the  son  was  to  pay  7  per  cent  on  all  loans  by 
Morris  L.  Courtright.  The  father  procured  most  of 
the  money  by  borrowing  from  banks,  and  is  entitied 
to  credit  for  all  sums  borrowed  from  the  banks,  as 
well  as  all  amounts  which  he  was  able  to  supply  with- 
out borrowing.  Morris  L.  Courtright  has  satisfac- 
torily shown  that  on  October  7,  1908,  he  assigned  to- 
his  son  four  delinquency  certificates,  aggregating 
$432,27  'f  and  by  means  of  checks,  drafts,  deposit  slips 

8t0r.- 
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and  the  records  kept  by  banks  it  is  established  be- 
yond a  reasonable  doubt,  even,  that  Harry  M.  Court- 
right  received  from  his  father,  between  October  7, 
1908,  and  Jnly  6, 1914,  71  different  cash  items,  ranging 
in  amounts  from  $10  to  $10,000,  and  aggregating 
$82,430.02.  The  son  received  from  the  father  the 
total  sum  of  $82,862.29  in  cash  and  delinquency  certi- 
ficates; and  this  entire  sum,  less  $100,  which  accord- 
ing to  his  own  testimony  Morris  L.  Courtright  **gave** 
to  the  son  on  October  7, 1908,  is  to  be  treated  as  money 
loaned. 

Between  January  2,  1912,  and  August  22,  1914, 
Harry  M.  Courtright  made  46  cash  payments  to  his 
father,  ranging  in  amounts  from  $30  to  $12,000, 
and  aggregating  $42,367.86.  The  assignment  of  the 
Cherryman  mortgage  and  the  conveyances  made  on 
April  7, 1914,  and  July  1, 1914,  may  be  treated  as  pay- 
ments to  the  amount  of  $6,634 ;  and  in  addition  to  this 
amount  Morris  L.  Courtright  must  be  charged  with 
$15,000  on  account  of  delinquency  certificates  which 
he  had  received  from  his  son  prior  to  August  22, 1914, 
and  then  assigned  to  banks  in  Bay  City,  where  the 
<^rtificates  were  still  held,  as  security  for  money 
borrowed  from  those  banks.  Harry  M.  Courtright 
borrowed  the  total  sum  of  $82,762.29,  and  repaid 
$64,001.86,  during  the  period  ending  August  22,  1914. 
Before  striking  a  balance  on  that  date,  however,  it  is 
necessary  to  ascertain  the  interest  earned  by  the  loans 
made  by  Morris  L.  Courtright 

The  borrower  and  lender  agreed  that  the  moneys 
loaned  should  bear  interest  at  7  per  cent,  but  the  liti- 
gants disagree  as  to  the  amount  of  interest  earned  at 
that  rate.  This  difference  results  from  the  variant 
methods  of  computation  employed,  since  one  party  has 
used  the  method  known  as  the  ^^ mercantile  rule,'' 
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while  the  other  party  has  followed  what  is  commonly 
known  as  the  *' United  States  rule.**  Under  the  mer- 
cantile rule  the  account  is  stated  calculating  interest 
on  each  item  of  the  debt  and  allowing  interest  on  each 
payment;  but  this  method  has  received  the  approval 
of  only  a  few  courts :  22  Cyc.  1566.  More  than  a  cen- 
tury ago,  in  Connecticut  v.  Jackson,  1  Johns.  Ch, 
(N.  T.)  13,  7  Am.  Dec.  471,  Chancellor  Kent  an- 
nounced a  rule  for  computing  interest  where  partial 
payments  are  made,  and  this  method  has  been  adopted 
by  most  of  the  courts  in  this  country:  22  Cyc.  1564. 
Thi«  rule  has  been  heretofore  employed  by  us  when- 
ever it  was  necessary  to  compute  interest  where  par- 
tial payments  were  made,  and  we  have  therefore  cal- 
culated the  interest  due  from  Harry  M.  Courtright 
according  to  the  United  States  rule. 

2.  The  formula  prescribed  by  Chancellor  Kent  reads 
thus: 

**The  rule  for  casting  interest,  where  partial  pay- 
ments have  been  made,  is  to  apply  the  payment,  in  the 
first  place,  to  the  discharge  of  the  interest  then  due. 
If  the  payment  exceeds  the  interest,  the  surplus  goes 
toward  discharging  the  principal,  and  the  subsequent 
interest  is  to  be  computed  on  the  balance  of  principal 
remaining  due.  If  the  papnent  be  less  tiian  the  in- 
terest, the  surplus  of  the  mterest  must  not  be  taken 
to  augment  the  principal;  but  interest  continues  on 
the  former  principal  until  the  period  when  the  pay- 
ments, taken  together,  exceed  the  interest  due,  and 
then  the  surplus  is  to  be  ajjplied  toward  discharging 
the  principal,  and  interest  is  to  be  computed  on  the 
balance  as  aforesaid.** 

Calculating  the  interest  according  to  the  rule 
adopted  here,  the  loans  made  by  Morris  L.  Courtright 
had  earned  $12,729.65  during  the  period  ending  Au- 
gust 22,  1914.  In  addition  to  the  $15,000  in  delin- 
quency tax  certificates  previously  mentioned,  in  July 
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or  August,  1914,  Harry  M.  Courtright  assigned  to  his 
father  certificates  amounting  to  $20,073.80 ;  and  hence^ 
if  a  balance  is  struck  for  the  day  ending  August  22^ 
1914,  it  will  be  seen  that  Morris  L.  Courtright  is  to  be 
credited  with  a  total  sum  of  $95,491.94  and  charged 
with  $84,075.66,  leaving  a  balance  of  $11,416.28  due 
from  Harry  M.  Courtright. 

The  plaintiff  contends,  and  we  shall  assume,  with- 
out deciding,  that  Morris  L.  Courtright  has  admitted 
in  his  answer  that  the  land  conveyed  to  him  on  No- 
vember 6,  1914,  was  taken  at  a  price  of  $10,000,  al- 
though the  evidence  shows  that  the  net  value  of  the 
realty  does  not  exceed  one  fourth  of  that  sum.  Even 
though  the  land  is  estimated  at  $10,000,  and  though  no 
interest  is  calculated  for  the  period  commencing  Au- 
gust 22,  1914,  there  is  nevertheless  a  balance  of 
$1,416.28  due  on  November  6,  1914,  from  Harry  M. 
Courtright  after  the  land,  figured  at  $10,000,  is  applied 
on  the  balance  of  $11,416.28  carried  forward  from 
August  22,  1914.  The  plaintiff  argues  that  Morris  L. 
Courtright  should  be  charged  with  certificates  amount- 
ing to  $44,831.28,  instead  of  $35,073.80.  Morris  L. 
Courtright  resided  in  Bay  City,  Michigan,  while  Harry 
M.  Courtright  lived  in  Portland,  Oregon,  and  the  lat- 
ter assigned  certificates  to  the  former,  who  in  turn 
assigned  them  to  banks  in  Bay  City  to  secure  money 
borrowed.  Whenever  a  certificate  was  redeemed,  the 
son  wrote  to  the  father  to  return  the  certificate,  and 
when  the  instrument  was  returned,  the  son  would 
receive  the  redemption  money  for  it.  The  contention 
made  by  the  plaintiff  takes  no  account  of  the  certifi- 
cates returned  by  Morris  L.  Courtright,  and  for  which 
the  son,  and  not  the  father,  received  the  redemption 
money.  As  we  read  the  record,  Morris  L.  Courtright 
did  in  fact  receive  certificates  amounting  to  $44,831.28,. 
together  with  some  additional  certificates  not  charged 
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against  him  by  the  bank ;  bnt  after  tracing  the  course 
followed  by  each  certificate,  as  shown  by  letters,  as- 
signments and  other  documents,  we  have  ascertained 
that  Morris  L.  Conrtright  should  only  be  debited  with 
certificates  valued  at  $35,073.80  because  all  in  excess 
of  that  amount  were  returned  to  Harry  M.  Courtright, 
who  received  and  then  used  the  redemption  money,  or 
sent  it  to  his  father  as  partial  cash  payment 

After  a  critical  examination  of  all  the  testimony 
and  exhibits  received  in  evidence,  we  can  reach  no 
other  conclusion  Ihan  that  the  moneys  received  by 
Harry  M.  Courtright  were  loans,  and  that  there  was 
a  genuine  relationship  of  creditor  and  debtor;  that 
the  cash,  land  and  certificates  which  were  paid,  as- 
signed or  transferred  to  Morris  L.  Courtright  were 
received  and  applied  by  him  on  a  real  and  not  a  fic- 
titious debt,  without  any  intention  to  defraud  another 
creditor;  and  that,  while  the  debtor  preferred  one 
creditor  to  another,  the  transaction  did  not  result  in 
the  debtor  preferring  himself,  for  the  reason  that  it 
did  not  involve  a  reservation  of  any  interest  for  the 
debtor. 

3-5.  The  plaintiff  urges  that  in  any  event  it  is  enti- 
tled to  **a  decree  requiring  the  Security  Savings  & 
Trust  Company  to  sell  and  dispose  of  the  real  prop- 
erty'* which  was  conveyed  to  the  company  by  Harry 
M.  Courtright,  although  the  bank  concedes  that  it 
^'does  not  by  its  complaint  seek  to  obtain  a  strict  or 
ordinary  foreclosure  of  the  conveyance  made  to  the 
Security  Savings  &  Trust  Company.  *'  We  have 
found  that  the  plaintiff  is  not  entitled  to  any  relief 
against  Morris  L.  Courtright,  and  hence  the  only 
question  remaining  is  whether  the  bank  is  entitled  to 
a  decree  directing  the  Security  Savings  &  Trust  Com- 
pany to  ^'sell  and  dispose  of  certain  land.    On  No- 
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vember  4,  1914,  Harry  M.  Conrtright  gave  his  note  to 
the  bank  in  the  sum  of  $43,500,  and  then,  according 
to  a  specific  allegation  in  the  complaint,  he  conveyed 
his  lands  in  Skamania  County,  Washington,  and 
Clackamas  County,  Oregon,  to  the  Security  Savings  & 
Trust  Company  a^  security  for  the  note.  The  bank 
reduced  the  note  to  a  judgment  before  the  commence- 
ment of  this  suit ;  no  part  of  the  land  is  in  Multnomah 
County,  where  this  suit  was  commenced  and  tried; 
this  is  a  creditors'  bill,  and  not  a  proceeding  to  fore- 
close a  mortgage ;  and  the  main  purpose  for  which  the 
suit  was  commenced  fails  of  accomplishment,  for  the 
reason  that  the  bank  is  not  entitled  to  any  relief 
against  Morris  L.  Conrtright.  The  conveyance  is  not 
like  the  one  spoken  of  in  Ladd  v.  Johnson,  32  Or.  195 
(49  Pac.  756),  but  the  transfer  was  made  to  secure  a 
debt,  and  therefore  the  instrument  must  be  treated 
as  a  mortgage,  and  should  be  foreclosed  in  the  manner 
prescribed  by  the  statute,  and  not  otherwise :  Thomp- 
son V.  Marshall,  21  Or.  171  (27  Pac.  957) ;  Marquam 
V.  Ross,  47  Or.  374,  407  (78  Pac.  698,  83  Pac.  852,  86 
Pac.  1) ;  Starr  v.  Kaiser,  41  Or.  170, 175  (68  Pac.  521). 
The  bank,  of  course,  has  a  right  to  call  upon  the 
Security  Savings  &  Trust  Company  to  foreclose  the 
mortgage  by  appropriate  legal  proceedings,  and  have 
the  proceeds  of  a  sale  on  foreclosure  applied  on  the 
judgment  in  which  the  note  has  been  merged;  but  a 
decree  directing  the  company  to  sell  and  dispose  of  the 
land  would  not  empower  a  sale  without  a  suit  to  fore- 
close the  mortgage,  and  with  this  explanation  a  decree 
will  be  entered  directing  the  Security  Savings  &  Trust 
Company  to  foreclose  the  mortgage  by  appropriate 
proceedings. 

Even  though  the  plaintiff  is  not  entitled  to  an  an- 
nulment of  any  transfers  made  to  Morris  L.  Court- 


Jan.  1917.]  Lais  v.  SniVEBTON.  503 

right,  yet  tmder  all  the  circumstances  we  think  it  fair 
that  the  decree  be  without  costs  to  any  party  in  either 
court;  and  with  these  modifications  we  adhere  to  our 
original  opinion,  and  affirm  the  findings  made  by  the 
Circuit  Court 

MonniBD  AND  Affirmed  on  Behbabino. 
Fttbtheb  Bbheabinq  Dbhibd. 


Argned  Daeember  19,  1916,  revaned  Jaanarj  16,  1917* 

LAIS  V.  SILVERTON. 

(162  Pae.  251.) 

]>adle»tloii-4IUtiite— Aieknowladgmant — aignatm. 

1.  A  declaration  on  a  raeorded  plat  that  the  owner  extended  one 
of  the  streets  over  adjoininff  land  owned  b^  him,  bat  not  platted,  and 
dedicated  the  extension,  which  was  not  signed  or  acknowledged  by 
the  owner  and  waa  accompanied  by  no  map,  was  not  a  atatatory  dedi- 
cation. 

DadicatlonK- Eatoppal— Fi^Tftta  Way. 

2.  Where  the  owner  of  three  tracta  of  land  lying  in  a  row  had 
platted  one  of  the  and  tracts  and  dedicated  the  streets  thereon  and 
then  sold  the  other  end  tract  with  an  agreement  to  giye  a  way  iJirough 
the  center  tract  on  a  line  continuing  one  of  the  platted  streets,  and 
attempted  to  perform  that  agreement  by  doing  a  dedication  of  such 
extension  on  the  recorded  plat,  but  the  way  was  very  little  used  or 
improved,  and  the  two  unplatted  tracts  later  came  into  the  posses- 
sion of  tne  same  owner,  there  was  no  dedication  of  the  extension  of 
the  street  by  estoppel. 

[Aa  to  presumption  of  dedication  from  oaer  of  highway,  aee 
note  in  Ann.  Oaa.  1914I>,  886.] 

Municipal  Ctorporationa— Public  ImproTaments— Benumatrance— Bnf- 
fldaucy. 

8.  A  tract  of  land  owned  by  an  individual,  but  divided  in  the  cen- 
ter by  a  fence  parallel  to  the  atreet  to  be  paved,  which  separated 
the  cultivated  portion  from  the  pasture  land,  which  tract  has  oeen  aU 
assessed  for  the  pavement,  is  to  be  counted  as  one  entire  tract  in 
estimating  the  area  of  land  owned  by  those  remonstrating  against  the 
improvement  under  a  charter  provi£ng  that,  if  the  owner  or  owners 
of  two  thirds  of  the  property  adjacent  to  a  street  filed  a  written  re- 
monstrance against  the  propoaad  improvamenti  it  ahaU  not  b«  pro- 
aaaded  witiu 
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Appeal  and  Error— Determlnatioii  of  Case — Docree    Cfliaage  of  Oon- 
ditionB. 

4.  Where  pending  an  appeal  from  an  order  erroneonsly  dismissing 
a  suit  for  injunction  against  street  paving,  for  the  reason  that  part 
of  the  land  of  one  remonstrant  was  not  to  be  counted  in  determining 
the  snfficiency  of  the  remonstranee,  the  paving  had  been  laid  so  that 
the  injunction  would  be  ineffectual,  a  decree  will  be  rendered  re- 
straining the  city  from  assessing  any  of  the  cost  of  the  improvement 
against  the  plaintiffs. 

From  Marion:  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Benson. 

This  is  a  suit  by  J.  G.  Lais,  J.  M.  Brown,  E.  J. 
Brown,  M.  Small,  J.  H.  Brewer,  A.  F.  Blackerby  and 
Sophia  Blackerby  to  enjoin  the  City  of  Silver  ton  from 
improving  McClaine  Street  in  said  city.  The  sub- 
stance of  the  controversy  is  that  the  charter  of  the 
city  provides,  inter  alia,  that  where  it  is  decided  that 
an  improvement  shall  be  made,  notice  thereof  shall  be 
published,  ''and  until  five  days  after  the  expiration 
of  said  notice  the  owner  or  owners  of  two  thirds  of 
the  property  next  adjacent  thereto  may  make  and  file 
with  the  council  a  written  remonstrance  against  the 
proposed  improvement  and  thereupon  the  same  shall 
not  be  proceeded  with. ' '  It  is  contended  by  the  plain- 
tiffs that  they  filed  such  a  remonstrance,  which  the 
defendant  is  ignoring,  and  that  unless  it  is  restrained 
it  will  proceed  to  pave  the  street  as  proposed. 

An  answer  having  been  filed,  a  trial  was  had  and  a 
decree  entered  dismissing  the  suit.  An  appeal  was 
taken  to  this  court,  which  resulted  in  a  reversal  of 
such  decree  and  a  remand  to  the  trial  court  to  take 
further  testimony  as  to  the  extent  of  the  property 
represented  upon  the  remonstrance  *'and  make  find- 
ings and  decree  as  all  the  testimony  on  that  subject 
shall  indicate'':  Lais  v.  Silverton,  77  Or.  434  (147 
Pac.  398,  150  Pac.  269,  151  Pac  712).    Further  testi- 
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mony  having  been  taken,  a  decree  was  entered  dis- 
missing the  suit,  and  plaintiffs  appeaL       Bevebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Richard  W.  Montague^  Mr,  Walter  C.  Winslow 
and  Mr.  Robert  Down,  with  oral  arguments  by  Mr. 
Monttigue  and  Mr.  Wmslow. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  O.  Bingham  and  Mr.  John  H. 
McNary. 

Mb.  Jtjstiob  Bbkson  delivered  the  opinion  of  the 
court. 

As  upon  the  former  appeal,  the  only  question  for 
consideration  herein  relates  to  the  sufficiency  of  the 
remonstrance  against  the  improvement.  In  the  prior 
opinion  it  was  held  that  in  determining  the  contro- 
versy the  superficial  area  of  each  tract  should  be 
represented  upon  the  remonstrance.  At  the  second 
hearing  it  was  contended  by  defendant  that  a  certain 
large  tract  of  land  owned  by  Matthew  Small  is  bisected 
by  a  street,  thereby  isolating  the  southern  portion  of 
the  tract  from  the  proposed  improvement  and  elimin- 
ating it  from  the  remonstrance.  It  is  conceded  by 
counsel  that,  if  the  remonstrants  are  credited  with 
the  entire  tract,  the  city  has  no  power  to  make  the 
improvement.  The  plaintiffs  insist  that  there  is  no 
street  there,  and  that  the  entire  area  must  be  con- 
sidered. 

As  gathered  from  the  evidence,  the  history  of  this 
road  is  about  as  follows:  On  June  8,  1892,  Benedict 
Phelps  was  the  owner  of  what  is  referred  to  herein  as 
the  Matthew  Small  tract.  He  also  owned  the  adjacent 
land  on  the  west    He  had  previously  owned  land  ad- 
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joining  the  Small  tract  on  the  east  which  had  been 
subdivided  and  platted  into  blocks  and  lots  as 
'* Phelps'  Addition  to  Silverton.*'  Through  this  addi- 
tion there  is  a  roadway  known  as  Center  Street,  run- 
ning east  and  west,  which  at  the  last-mentioned  date 
terminated  at  the  west  end  in  what  is  known  as  Lower 
Street,  the  latter  being  upon  the  eastern  boundary 
of  the  Matthew  Small  tract.  On  the  date  referred  to 
Phelps  sold  the  land  west  of  the  Small  tract  to  Kittil 
Funrue,  with  a  verbal  agreement  to  give  him  an  east- 
erly outlet  across  the  Small  tract  which  should  be  an 
extension  of  Center  Street.  On  August  13, 1892,  there 
was  indorsed  upon  the  recorded  plat  of  Phelps'  Addi- 
tion to  Silverton  the  following: 

' '  Survey  of  an  Extention  of  Center  or  Middle  Street 
in  Phelps'  Addition  to  Silverton.  Beginning  on  the 
east  side  of  the  county  road  at  the  west  end  of  said 
Center  or  Middle  street,  which  is  60  feet  wide ;  thence 
west  in  center  of  extention  24.87%  chs.  to  the  west 
boundary  of  B.  Phelps  land  and  east  boundary  of 
Kittil  Funrue 's  land  6.25  chains  south  of  the  N.  E. 
comer  of  said  Funrue 's  land.  This  extention  of  said 
Middle  or  Center  street,  is  40  feet  wide  and  no  more. 
I  hereby  dedicate  the  above-described  extention  as 
Public  street  or  highway. 

*'B.  Phelps. 
**By  John  Newsom, 
'*By  request  of  said  Phelps. 
*'Eecorded  Aug.  13,  1892. 

**JoHN  H.  MoNabt, 
*' Recorder.** 

This  *' extention'*  was  improved  by  simply  cutting 
out  enough  second  growth  fir  trees  to  enable  a  wagon 
to  pass  through,  and  there  is  no  evidence  of  any  fur- 
ther work  having  been  done  thereon  in  the  24  years 
that  have  elapsed  since.  There  is  a  conflict  in  the  evi- 
dence as  to  whether  Funrue  or  Phelps  did  the  work 
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necessary  to  make  the  road  passable.  There  is  some 
evidence  tending  to  show  that  Phelps  at  that  time  con- 
templated catting  np  the  Small  tract  into  smaller 
pieces  and  selling  them  with  reference  to  the  extension 
of  Center  Street,  but  he  died  without  having  done  so. 
The  Small  tract  has  been  at  all  the  times  mentioned, 
and  still  is,  inclosed  by  a  fence,  and  the  so-called  street 
extension  has  always  been  limited  in  nse  by  a  gate 
at  each  end  which  had  been  kept  closed  except  when 
opened  momentarily  to  permit  the  passage  of  footmen 
or  wagons.  There  is  not  mnch  conflict  as  to  the  nature 
of  its  use,  which  in  the  first  instance  was  to  enable 
Punrue  to  get  to  Silverton  more  conveniently  than  he 
otherwise  could,  to  enable  him  and  others  to  haul 
things  to  and  from  his  home  and  for  hauling  wood  cut 
on  the  Phelps  land  now  owned  by  Small.  In  1909 
Small  became,  and  is  now,  the  owner  of  the  Funrue 
land. 

1,  2.  It  is  clear  that  there  was  no  statutory  dedica- 
tion of  the  extension  of  Center  Street,  since  the  at- 
tempted record  is  not  acknowledged,  and  not  even 
signed  by  the  owner,  and  no  map  or  plat  thereof  was 
filed.  It  seems  equally  clear  from  the  evidence  that 
there  was  no  dedication  by  estoppel  in  pais.  As  to 
both  of  these  questions,  the  conclusion  is  definitely 
settled  by  this  court  in  the  well-considered  case  of 
Nodine  v.  Union,  42  Or.  613  (72  Pac.  582).  Hence  it 
follows  that  the  road  across  the  Small  tract  was  noth- 
ing more  than  a  private  easement,  which  could  not 
possibly  have  the  effect  of  segregating  the  land  into 
two  distinct  tracts. 

3.  Defendant  insists  that  the  southern  portion  of  the 
land  in  question  is  not  a  part  of  the  tract  adjacent  to 
McClaine  Street,  because  within  the  past  few  years  the 
present  owner  has  built  a  fence  just  south  of  the  road- 
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way  already  mentioned  and  has  been  cnltivating  the 
northern  portion^  growing  grain  thereon,  while  the 
southern  portion  is  still  Ml  of  stumps,  and  is  used 
only  for  pasture.  In  support  of  this  contention  we 
are  cited  to  the  following  cases :  New  Albcmy  v.  Cook, 
29  Ind.  220,  which  discloses  that  A  is  the  owner  of  a 
portion  of  a  lot  fronting  upon  a  street  which  is  being 
improved,  and  B  owns  the  other  part  of  the  lot,  and 
his  portion  is  not  contiguous  to  the  street  upon  which 
the  work  is  being  done.  The  court  properly  holds  that 
B  is  not  liable  to  assessment,  and  as  an  authority  it 
throws  no  light  upon  our  probleuL  Roming  v.  La  Fay- 
ette, 33  Ind.  30,  is  to  the  same  effect.  State  ex  reL 
Paving  Co.  v.  St.  Louis,  183  Mo.  230  (81  S.  W.  1104), 
is  a  case  wherein  it  is  held  that  for  platted  lots  ending 
midway  between  the  street  improved  and  the  next 
parallel  street,  the  assessment  district  under  the  char- 
ter extends  only  to  the  midway  line  between  the  street 
improved  on  which  the  lots  front  and  the  next  parallel 
street,  although  the  owner  may  disregard  the  lot  lines 
and  for  residence  purposes  use  them  as  one  lot  extend- 
ing from  street  to  street  This  case  does  not  aid  us, 
for  the  reason  that  the  conclusion  is  controlled  by  an 
express  provision  of  the  charter.  We  conclude,  then, 
that  the  Small  tract  is  an  integral  body  of  land  adjoin- 
ing the  proposed  improvement  and  entitled  to  full  con- 
sideration upon  the  remonstrance,  even  as  the  city 
authorities  evidently  thought  at  the  time  when  they 
passed  the  assessment  ordinance  making  the  work  a 
lien  upon  the  entire  tract. 

4.  Although  the  complaint  prays  for  a  decree  re- 
straining defendant  from  making  the  proposed 
improvement  and  from  assessing  the  property  of 
plaintiffs  therefor,  it  developed  upon  the  oral  argu- 
ment herein  that  the  city  has  proceeded  with  and 
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completed  the  work  while  this  appeal  was  pending,  and 
it  would  now  be  a  futile  thing  to  enjoin  the  work.  The 
decree  will  be  reversed,  and  one  entered  here  restrain- 
ing defendant  from  assessing  the  property  of  plain- 
tiffs for  any  part  of  the  cost  of  sudi  improvement 

Bevebsed. 

Mb.  Chief  Justice  Moobe,  Mb.  Jubtigb  Bean  and 
Mb.  Justiob  McBbidb  concur. 


fiobmitted  on  brief  Jannaxy  10,  afflrmed  Jantiafy  18,  1917. 

MOBBIS  V.  LEACH. 

(162  Pae.  258.) 

Trial— Trial  by  Conrt— Effect  of  Flndinga. 

1.  The  findings  of  the  eonrty  made  without  interrentioB  of  jorji 
have  the  force  and  effect  of  a  yerdiet. 

Appeal  and  Brror--8copo— Snfllciencjr  of  Bvldenea. 

2.  If  there  is  any  competent  evidence  in  the  record  to  sustain  the 
ilnding  of  the  trial  court  in  a  case  tried  without  a  jury,  tiie  judg- 
ment must  be  affirmed. 

Aailgmnentg — Validity— Bequlaitea  and  Sufllcieiicy. 

8.  A  properly  dated  instrument,  addressed  to  an  indiyidual  and 
saying,  ''Kindly  pay  J.  the  rent  due  January  15,  1915,  amounting  to 
$15.00,"  and  signed  by  the  landlord,  prior  to  the  giving  of  which  the 
assignee  had  been  told  by  phone  bv  the  addressee  that  he  would  pay 
the  money  on  such  order,  is  a  sufficient  assignment,  since  it  parucu- 
larly  describes  a  specific  fund. 

CNonlsbment— Proporty  Anigned. 

4.  After  notice  of  an  assignment  of  a  specific  fund  is  brought 
home  to  the  debtor,  the  debt  is  not  subject  to  garnishment  by  credi- 
tors of  the  assignor. 

iAs  to  garnishment  process  as  ''security,"  see  note  in  Aim.  Oaa. 
4D,  024.] 

AMlgmnenta— Validity^— Effect 

5.  Where  the  evidence  shows  that  notice  of  an  assignment  of  a 
specific  fund  was  brouffht  home  to  the  debtor  before  execution  of  a 
writ  of  attachment  ana  garnishment,  such  writ  ii  inadmissible  in  an 
action  by  the  assignee  to  recover  the  fund. 
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-^ —     ■  —  -  —  -  -  -  J 

Appeal  and  Error— Scope  of  Bevlew— Preeerratloii  of  Exceptlona. 

6.  "VVliere  no  bill  of  ezeeptioni  eets  up  errors  in  eertain  rnlings 
and  there  ie  no  appeal  from  aneh  mlinge^  the  ipeeifieationa  of  error 
eannot  be  considered. 

From  Multnomah:  Geobgb  N.  Davis,  Judge. 

This  is  an  action  by  X  D.  Morris  against  John  P» 
Leach  for  rent.  There  was  a  judgment  in  favor  of 
plaintiff  and  defendant  appeals. 

Submitted  on  brief  without  argument  under  the  pro- 
viso of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  0.  E.  Hamaker. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Frederic  H.  Whitfield. 

In  Banc.  Mb.  Justios  McCamant  delivered  the 
opinion  of  the  court 

This  is  an  action  to  recover  an  installment  of  rent 
which  became  due  from  appellant  January  15,  1915. 
The  original  owner  of  the  debt  was  one  Ernest  Wells. 
Bespondent  claims  that  the  debt  was  assigned  to  him 
by  Wells  on  the  2d  of  January,  and  that  the  assign- 
ment, in  the  form  of  an  order  from  Wells,  was  pre- 
sented to  appellant  and  accepted  by  him  on  the  4th  of 
January.  Appellant  denies  that  the  debt  was  as- 
signed to  respondent,  and  defends  on  the  ground  that 
he  was  served  on  the  8th  of  January  with  a  writ  of 
attachment  and  garnishment  in  an  action  brought  by 
O.  H.  Stubrud  against  Wells  and  another. 

1,  2.  The  lower  court  found  that  the  rent  in  ques- 
tion was  assigned  to  respondent,  and  that  notice 
thereof  was  brought  home  to  appellant  prior  to  the 
service  of  the  writ  of  garnishment    The  case  was 
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tried  by  the  court  without  the  intervention  of  a  jury^ 
and  the  findings  have  the  force  and  effect  of  a  verdict 
If  there  is  any  competent  evidence  in  the  record  to 
sustain  the  above  finding,  the  judgment  must  be 
affirmed:  Havikmd  v.  Johnson,  70  Or.  83,  84  (139  Pac 
720) ;  Smith  v.  Badura,  70  Or.  58,  61,  62  (139  Pac. 
107) ;  Gilbert  v.  Sharkey,  80  Or.  323,  327  (156  Pac* 
789,  157  Pac.  146). 

3.  The  bill  of  exceptions  shows  that  Wells  gave 
respondent  the  following  order: 

*' Portland,  Oregon,  Januanr  2,  1915. 
'*John  P.  Leach,  Oily.    Kmdly  pay  J.  D.  Morris 
the  rent  due  January  15,  1915,  amounting  to  $15.00, 
and  oblige. 

**Ebnbst  Wells.'' 

Prior  to  the  giving  of  the  order  respondent  had  tele- 
phoned appellant  about  the  matter,  and  appellant  had 
stated  that  he  would  just  as  soon  pay  the  money  to 
respondent  if  respondent  produced  an  order  from 
Wells.  The  order  was  lodged  with  appellant  on  the 
4th  of  January,  and  remained  in  his  hands  until  the 
case  was  tried. 

We  think  that  the  above  was  competent  evidence  to 
sustain  the  findings  of  the  lower  court.  The  order  ac- 
curately described  a  specific  fund.  The  authorities 
hold  that  such  an  order  is  sufficient  to  assign  the  fund 
described:  4  Cyc.  38;  5  Corpus  Juris,  922;  Tyrell  v. 
Murphy,  30  Ont.  L.  235,  237,  238;  Gray  v.  Trafton,  12 
Mart.  0.  S.  (La.)  702;  Switzer  v.  No ff singer,  82  Va. 
518;  Adams  v.  Robinson,  1  Pick.  (Mass.)  461;  Bobbins 
V.  Bacon,  3  Me.  346 ;  Conway  v.  Cutting,  51  N.  H.  407. 

4.  After  notice  of  such  an  assignment  is  brought 
home  to  the  debtor,  the  debt  is  not  subject  to  garnish- 
ment by  creditors  of  the  assignor:  Bobbins  v.  Bacon, 
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3  Me.  346;  Conway  v.  CiUting,  51  N.  H.  407;  Drake, 
Attachment  (7  ed.),  §  610. 

5.  The  court  did  not  err  in  excluding  the  writ  of 
attachment  and  garnishment  served  on  appellant 
subsequent  to  the  date  when  he  was  advised  of  the  as- 
signment of  the  debt  to  respondent.  We  have  exam- 
ined the  other  rulings  of  the  lower  court  in  the  matter 
of  evidence  received  and  excluded,  and  find  no  error. 

6.  Appellant  also  assigns  as  error  certain  rulings 
of  the  lower  court  in  settling  the  costs  and  disburse- 
ments of  respondent.  No  bill  of  exceptions  has  been 
attached  to  the  record  setting  up  these  alleged  errors, 
nor  has  an  appeal  been  taken  from  the  rulings  of 
the.  court  thereon.  For  the  reasons  set  forth  in  Per- 
kins  V.  Perkim,  72  Or.  302,  310  (143  Pac.  995),  we 
cannot  notice  these  specifications  of  error. 

The  judgment  is  therefore  affirmed      Affibmbd. 


Argued  Jannaxy  9,  reverted  Jannarj  18,  1917* 

PAABO  V.  HANSON. 

(162  Pac.  256.) 

judgment— Setttng  Aalde— X)aU  of  Oansee— Notice. 

1.  Since  Section  2804,  L.  O.  L..  as  amended  in  1911  (Laws  1911, 
p.  440),  provides  that  there  ahall  be  two  terms  of  the  Oirenit  Court 
in  Lincoln  County,  one  be^^ning  on  the  first  Monday  in  August, 
•counsel  employed  in  a  case  in  such  county  is  chargeable  with  notice 
of  such  legislation,  and  the  fact  that  the  Circuit  Court  in  his  own 
county  was  not  in  session  did  not  justify  his  assuming  that  a  case 
<m  the  docket  in  lineoln  County  would  not  be  heard  at  the  August 
term. 

Judgment — Betting  Aside— Grounds. 

2.  Where  the  judgment  appealed  from  was  obtained  es  parte  after 
notice  that  the  other  party  could  not  appear  for  sufficient  reasons,  it 
will  be  reversed  on  terms,  under  Section  108,  L.  O.  L.,  providing  tnat 
the  court  may,  in  its  discretioui  relieve  a  party  from  a  judgment  by 
surprise  or  excusable  neglect. 
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From  Liscoln :  James  W.  Hamjlion^  Judge. 

Department  1.  Statement  by  Mb.  Justiob  Mo- 
Camant. 

This  is  an  action  brought  in  the  Circuit  Court  for 
Lincohi  County  by  Madis  Paabo  against  Anto  H.  Han- 
son to  recover  damages  for  an  alleged  malicious 
prosecution. 

The  record  shows  that  on  the  twenty-eighth  day  of 
August,  1914,  the  defendant  swore  to  a  complaint  in 
the  Justice  Court  for  Eose  Lodge  Precinct,  Lincoln 
County,  charging  plaintiff  with  the  offense  of  malici- 
ous mischief.  The  prosecution  having  terminated  in 
an  acquittal,  plaintiff  brought  this  action  on  the  fourth 
day  of  November,  1914,  charging  that  the  prosecution 
was  malicious  and  without  probable  cause,  and  claim- 
ing damages  in  the  sum  of  $1,600.  The  summons  was 
served  on  the  seventh  day  of  January,  1915. 

The  defendant  retained  Mr.  Allan  B.  Joy,  of  Port- 
land, to  represent  him,  and  through  Mr.  Joy 
demurred  to  the  complaint.  This  demurrer  was  over- 
ruled, and  on  the  third  day  of  February,  1915,  an 
answer  was  filed. 

On  the  thirty-first  day  of  July,  1915,  plaintiff  filed 
his  reply,  a  copy  being  sent  to  Mr.  Joy  by  mail.  Li 
the  meantime  the  clerk  of  the  Circuit  Court  for  Lin- 
<5oln  County  had  telegraphed  Mr.  Joy  on  the  thirtieth 
day  of  July  that  the  case  had  been  set  for  trial  for 
August  2d.  At  this  time  Mr.  Joy  was  away  from 
Portland  on  his  vacation,  and  his  office  was  in  charge 
of  Miss  Nellie  M.  Todd,  his  stenographer.  She  re- 
plied to  the  message  by  letter,  advising  the  clerk  that 
Mr.  Joy  was  out  of  the  city,  and  distant  14  miles  from 

the  nearest  postoffice.    She  stated  that  the  defendant 
saor.- 
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was  not  aware  that  the  case  was  to  be  tried  at  that 
timey  and  asked  the  clerk  to  explain  the  matter  to  the 
conrt  and  have  the  case  put  over  until  the  return  of 
Mr.  Joy.  Miss  Todd  also  endeavored  to  communicate 
with  the  defendant.  Notwithstanding  the  request  so 
transmitted,  the  case  was  called  for  trial  on  the  third 
day  of  August  In  the  absence  of  defendant  and  his 
counsel  a  jury  was  impaneled,  the  cause  was  tried,  and 
a  verdict  returned  for  plaintiff  in  the  sum  of  $250. 
Judgment  was  entered  on  this  verdict.  On  the  thir- 
teenth day  of  September,  1915,  the  defendant  filed  a 
motion  supported  by  affidavits,  asking  for  the  vaca- 
tion of  the  judgment  and  offering  to  submit  to  any 
terms  which  the  court  might  impose.  The  supporting 
affidavits  set  up  the  correspondence  above  referred  to 
and  some  additional  telegraphic  correspondence,  which 
passed  between  Mr.  Joy  and  the  clerk  on  the  former's 
return  to  Portland.  The  affidavits  further  alleged  that 
the  courts  of  Multnomah  County  were  not  sitting  at 
the  time,  and  that  it  was  therefore  regarded  as  a  vaca- 
tion period  by  the  bar  of  that  county;  that  Mr.  Joy 
had  not  expected  to  try  the  case  before  September  1st ; 
that  defendant  had  a  meritorious  defense;  that  his 
witnesses  were  scattered  throughout  Lincoln  County, 
and  resided  from  30  to  40  miles  from  the  county  seat ; 
that  the  defendant  required  at  least  a  week  or  ten 
days'  notice  of  the  trial  in  order  to  secure  their  attend- 
ance. The  affidavit  of  Mr.  Joy  closed  with  this  para- 
graph : 

''Affiant  further  says  that  since  the  first  day  of 
Februaryy  1915,  defendant  has  been  constantly  em- 
ployed by  the  State  of  Oregon  as  night  watchman  in 
the  Oregon  Building  at  the  Pacific  Panama  Inter- 
national Exposition  at  San  Francisco  in  the  State  of 
Califomia,  and  is  now  so  employed,  and  that  such 
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employment  has  at  all  times  since  February  1,  1915, 
been  well  known  to  and  understood  by  Madis  raabo, 
the  above-named  plaintiflf/^ 

No  connter-affidavits  were  filed,  but  the  lower  court 
held  the  showing  insufficient,  and  refused  to  relieve 
defendant  from  the  judgment.  From  this  order  an 
appeal  is  prosecuted.  Bbvebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Allan  R.  Joy  and  Messrs.  Logan  <&  Smith,  with  an 
oral  argument  by  Mr.  Joy. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Owynn  and  Messrs.  Smith  <&  Shields,  with 
an  oral  argument  by  Mr.  Ouy  0.  Smith. 

Mb.  JusnoB  MoOamant  delivered  the  opinion  of  the 
court. 

1.  It  is  provided  by  Section  2804,  Lord's  Oregon 
Laws,  as  amended  in  1911,  that  there  shall  be  two 
terms  of  the  Circuit  Court  held  in  Lincoln  County  each 
year,  and  that  one  of  them  shall  be  held  on  the  first 
Monday  in  August.  In  the  year  1915,  this  day  fell  on 
the  2d  of  August  Counsel  for  appellant  was  charge- 
able with  notice  of  this  legislation.  The  fact  that  the 
Circuit  Court  of  Multnomah  County  was  not  in  session 
at  this  time  did  not  justify  him  in  assuming  that  this 
case  would  not  be  heard  in  Lincoln  County  at  the 
August  term  provided  for  by  law. 

2.  On  the  other  hand,  this  case  bears  the  earmarks 
of  an  attempt  on  the  part  of  respondent  to  take  im- 
proper advantage  of  appellant  by  forcing  the  case  on 
for  trial  at  a  time  when  he  knew  appellant  could  not 
be  present,  and  when  it  was  impossible  for  appellant 
to  secure  the  attendance  of  his  witnesnes.    It  seems 
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that  these  parties  are  neighbors,  residing  in  Bose 
Lodge  Precinct  in  Lincoln  County.  The  neighbor- 
hood is  remote  from  any  railroad,  and  inaccessible 
from  the  county  seat.  It  appears  by  the  uncontro- 
verted  showing  made  by  appellant  that  he  left  his  home 
on  or  before  the  first  day  of  February,  1915,  and  from 
and  after  that  date  was  continuously  employed  as 
night  watchman  in  the  Oregon  Building  at  the  San 
Francisco  fair,  and  that  these  facts  were  well  known 
to  respondent.  Respondent  withheld  the  filing  of  his 
reply  until  the  thirty-first  day  of  July,  which  was  the 
last  business  day  before  the  opening  of  the  August 
term  of  court.  On  the  thirtieth  day  of  July  respond- 
ent began  to  press  the  case  for  trial.  Even  if  Mr.  Joy 
had  been  in  his  office  and  had  promptly  telegraphed  to 
appellant  on  receipt  of  word  from  the  clerk  of  the 
court,  appellant  could  barely  have  reached  Toledo  in 
time  for  the  trial,  and  could  not  possibly  have  made 
the  necessary  preparation  properly  to  present  his  case. 
His  witnesses  were  scattered  over  Lincoln  County, 
and  the  inaccessibility  of  the  place  where  the  contro- 
versy arose  makes  plausible  the  statement  in  the  affi- 
davit of  Mr.  Joy  that  appellant  would  have  required  a 
week  or  ten  days  to  subpoena  the  witnesses  and  secure 
their  presence  at  the  trial.  Under  the  circumstances 
of  this  case  it  would  have  been  only  a  proper  courtesy 
on  the  part  of  respondent  to  have  notified  appellant, 
two  weeks  or  more  before  the  beginning  of  the  August 
term  of  court,  of  his  intention  to  press  the  case  on  for 
trial.  Such  notification  was  not  given.  No  attention 
was  paid  to  the  request  transmitted  by  Mr.  Joy's 
stenographer  that  the  case  might  be  held  in  abeyance 
until  Mr.  Joy's  return  to  Portland.  Respondent  must 
have  known  that  appellant  desired  to  defend  the  case. 
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Under  these  circumstances^  wc  do  not  think  that  re- 
spondent should  be  permitted  to  collect  this  judgment, 
based  on  the  verdict  of  a  jury  returned  after  a  trial, 
in  which  appellant  was  not  heard,  either  in  person  or 
by  attorney.  We  are  the  more  ready  to  grant  relief 
because  appellant  was  defendant  in  the  lower  court: 
Higgins  v.  Seamm,  61  Or.  240,  244  (122  Pac.  40). 

The  case  seems  to  us  to  fall  within  the  purview  of 
Section  103,  L.  0.  L.,  which  provides  that  the  court 
'^may,  *  *  in  its  discretion,  and  upon  such  terms  as 
may  be  just  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment  •  •taken 
against  him  through  •  *  mistake,  inadvertence,  sur- 
prise, or  excusable  neglecf 

In  his  application  for  relief  from  the  judgment,  ap- 
pellant offers  to  submit  to  such  terms  as  the  court  may 
impose.  We  think  that  terms  should  be  imposed,  for 
appellant's  coimsel  was  certainly  at  fault.  The  order 
will  therefore  be  that  the  judgment  be  reversed,  pro- 
vided that  appellant  deposits  with  the  clerk  of  this 
court,  within  30  days,  the  costs  and  disbursements  of 
respondent  in  the  Circuit  Court  and  in  tiiis  court;  in 
default  of  such  deposit,  judgment  to  be  affirmed. 

We  have  examined  all  the  authorities  to  which  our 
attention  has  been  directed  by  the  parties,  but  It 
would  serve  no  good  purpose  to  review  them.  We 
think  that  tiie  conclusions  reached  are  supported  by 
the  doctrine  of  tiie  following  cases:  Higgins  v.  Sea- 
man, 61  Or.  240  (122  Pac.  40) ;  Anderson  v.  Scotland 
(C.  C),  17  Fed.  667;  Virginia  Co.  v.  Harris,  151  Fed. 
428  (80  C.  C.  A.  658). 

It  is  proper  to  add  that  by  this  opinion  we  make  no 
reflection  on  the  counsel  who  appears  for  respondent 
on  the  presentation  of  this  appeal.    The  record  shows 
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that  Fespondent  has  retained  three  sets  of  attorneys 
in  the  course  of  the  litigation.  Bbybbsbo. 

Mb.  Chibf  Justiob  MoBbidb,  Ma.  Justigb  Bubnbtt 
and  Mb.  Justiob  Habbis  concur. 

(NOT& — Within  the  80  days  appellant  complied  with  tha  terms 
impoied  b/  the  eport. — ^BiPoaTiB.) 


Argned  Deeend>er  14,  1916,  affirmed  January  16,  1917* 

SNOW  V.  BEABD.* 

(162  Pae.  258.) 

Attorney  and  Client— Bl|^  of  Client  to  ComimmiiM  8nit. 

1.  The  client  has  a  right  to  compromiBe  a  suit  or  action  withont 
the  knowledge  or  eonsent  of  hie  attorney,  and  eyen  against  his 
protest. 

[As  to  right  to  compensation  of  attorney  who  has  taken  claim 
to  collect  on  percentage  where  client  takes  claim  ont  of  his  hands, 
see  note  in  Ann.  Oas.  19120,  741.] 

Attorney  and  Client— OompenBation^-.Effect  of  Com|»roniise. 

2.  Compromise  by  a  client  of  a  case  does  not  affect  his  attorneys' 
right  to  stipulated  and  earned  compensation,  in  the  absence  of  agree- 
ment reducing  such  compensation. 

Attorney  and  COleoit-^Actlon  for  OOmpensattonr-Dlrected  Verdict. 

8.  In  action  for  attorneys'  compensation,  held  not  error  to  deny 
defendants'  motion  for  directed  verdict. 

Brldence — ^Written  Contract— Parol  ETidence. 

4.  In  action  by  attorneys  for  compensation  under  a  written  agree- 
ment, it  was  proper  to  exclude  testimony  relating  to  the  amount  of 
the  fee,  when  it  was  payable,  and  from  what  sources  the  money  was 
to  be  derived,  as  to  which  items  the  agreement  was  complete  in 
itself. 

Attorney  and  Client-nAttomeyr  lien— Property  Babject 

5.  Where  attorneys  collected  on  a  judgment  $300  of  costs  which 
had  been  advanced  by  their  clients  to  pay  expenses  in  preparing  for 
the  trial  of  causes,  a  lien  for  their  professional  services  attached 
thereto,  since  the  object  for  which  the  money  was  advanced  had  been 
accomplished,  and  the  costs  thus  having  come  into  the  attorneys' 
possession  in  the  course  of  their  employment  made  the  sum  so 
received  equivalent  to  a  general  deposit. 
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Bvtaenee— Oi>iiiion  Bvidcnco-^oncliuion  of  Wltncn. 

6.  In  ftotion  by  atiomey  for  agreod  eompensation,  a  defenM  being 
that  the  attorney  had  refused  to  go  on  with  the  employment  at  one 
time,  which  defense  was  answered  by  showing  that  the  attorney  did 
later  in  fact  go  on  with  the  trial,  testimony  of  defendant  that  the 
attorney's  refusal  to  proceed  with  the  case  was  final  was  mere  con- 
jecture amounting  to  a  conclusion,  which  could  properly  be  stricken 
out. 

Attoxnejr  and  OUant— Aetioii  for  OOmpeniatloiir-BTldance. 

7.  In  such  action  it  was  proper  to  exclude  defendant's  answer  i» 
a  question  designed  to  elicit  that  he  has  secured  other  counsel  because 
of  plaintiffs'  hostile  conduct  and  attitude,  where  there  was  no  otI- 
dence  offered  by  defendants  tending  to  show  they  were  embarrassed 
or  hindered  by  any  act  of  plaintiffs,  or  that  they  lost  any  rights  to  a 
fair  trial,  since  the  mental  attitude  of  a  witness  or  his  opinion  as  to 
hypothetical  statement  of  facts  could  not  be  material. 

Attomey  and  OUent— Action  for  Oompenaation—Instnictioni— ''Liti- 
gate.'* 

8.  In  action  by  attorneys  for  compensation,  an  instruction  that 
the  written  contract  did  not  fully  set  forth  what  the  services  were  to 
be,  that  being  for  the  jury  to  determine,  etc.,  was  not  erroneous  as 
directing  the  jury  to  consider  no  services  performed  by  plaintiffs  ex- 
cept such  as  were  rendered  in  litigating  causes  for  tneir  clients; 
the  word  'litigate"  used  in  the  complaint  limiting  the  service  alleged 
to  have  been  engaged  to  testing  or  trying  for  the  clients  the  validity 
of  disputed  claims  by  suits,  actions,  or  proceedings  in  courts  of  law 
or  equity. 

Appeal  and  Error— Harmless  Errox^-InitmctlonB. 

9.  In  action  by  attorneys  for  compensation,  where  it  appeared  the 
attorneys  did  work  not  contemplated  by  the  terms  of  their  contract, 
but  made  no  extra  charge  therefor,  and  defendant  made  no  counter- 
claim for  damages  from  plaintiffs'  failure  to  perform  their  contract, 
an  instruction  that,  if  plaintiffs  conducted  all  the  "litigation"  which 
was  conducted  for  the  desired  end,  they  were  entitled  to  recover,  was 
not  prejudicial  to  defendants. 

Attorney  and  OUent— Action— Instmctions. 

10.  In  action  by  attorneys  for  services,  an  instruction  authorizing 
recovery  if  plaintiffs  had  completed  their  part  of  the  contract  up  to 
the  time  of  settlement  by  their  clients  held  proper. 

Triair— Tnstmctloni— Oonatroctlon^-Beference  to  Otlier  Xnatmctionfl. 

11.  An  instruction  which  conveys  a-  proper  meaning  when  read 
with  other  instructions  given  is  not  error. 

Attorney  and  OUent-^Action  for  Compensation— Instmctionfl. 

12.  In  action  bv  attorneys  for  services,  an  instruction  that  the 
attorneys  could  not  be  deprived  of  their  rights  to  the  stipulated  fee 
for  services  by  the  clients'  settling  the  case  was  not  error,  where 
there  was  no  allegation  in  the  answer  of  damages  from  refusal  of 
plaintiffs  to  proceed  with  litigation,  and  thereby  compelling  settle- 
ment. 


*0n  dismissal  of  suit  to  defeat  attorney's  lien  or  claim  to  compensa- 
tion, see  nota  in  5  Lb  S.  A.  (K.  8.)  880.  Bxportkb. 


520  Snow  v.  Bbabd.  [82  Or, 


From  Multnomah :  Bobsbt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justigb  Moobb. 

This  is  an  action  by  Zera  Snow  and  Wallace  Mo- 
Camanty  partners  engaged  in  Ihe  practice  of  law  as 
Snow  &  McCamant,  against  S.  Boscoe  Beard  and  Mary 
B.  Gray  to  recover  money.  The  cause,  being  at  issue^ 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs  in 
the  sum  demanded,  $2,895.70,  with  interest  from  April 
20, 1914,  at  the  rate  of  6  per  cent  per  annum,  and  the 
defendants  appeal.  Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Jtilius  N.  Hart  and  Messrs.  Smith  <&  SnUth,  with 
an  oral  argument  by  Mr.  Hart. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Charles  W.  Fulton  and  Mr.  MacCormac  Snow, 
with  an  oral  argument  by  Mr.  Fulton. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

It  is  maintained  by  defendants'  counsel  that  an 
error  was  committed  in  denying  their  request  for  a 
directed  verdict  in  their  favor,  interposed  when  the 
case  was  submitted,  on  the  ground  that  the  plaintiffs 
violated  the  terms  of  the  contract  sued  upon,  and  for 
that  reason  they  were  not  entitled  to  any  compensa- 
tion for  the  services  which  they  performed.  It  ap- 
pears from  a  transcript  of  the  evidence  that  the 
defendants'  uncle,  S.  M.  Beard,  died  testate  in  Mult- 
nomah County,  Oregon,  January  10,  1910,  having  de* 
vised  and  bequeathed  all  his  property  equally  to  tiiem, 
their  mother,  Elizabeth  Beard,  their  brother,  A.  Edgar 
Beardi  and  their  sister,  Carrie  E.  Cadwell,  subject, 
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however,  to  special  legacies  amounting  to  $1 JOO  and 
the  expenses  of  administration.  The  will  designated 
as  executrix  Mary  B.  Gray  and  as  executors  A.  Edgar 
Beard  and  S.  Roscoe  Beard,  who  for  brevity  will  here- 
after in  this  opinion  be  indicated  by  their  middle 
names  respectively.  The  will  was  probated  in  that 
county,  and  soon  thereafter  a  controversy  arose 
respecting  property  formerly  owned  by  the  testator,  a 
part  of  which  stood  in  Ihe  name  of  Edgar,  and  the 
legal  title  to  other  portions  was  held  by  the  Beard 
Fruit  Company,  a  corporation  of  the  State  of  Wash- 
ington. The  defendants  asserted  that  the  testator 
died  seised  and  possessed  of  all  such  property,  while 
Edgar  maintained  he  was  the  owner  of  the  part  which 
stood  in  his  name ;  that  the  Beard  Fruit  Company  was 
the  equitable  owner  of  the  portion  which  it  held ;  and 
that  he  was  the  owner  of  half  the  stock  of  that  cor- 
poration. In  order  to  have  such  conflicting  rights 
judicially  determined  the  plaintiffs  were  employed  in 
September,  1910,  by  the  defendants  to  litigate  their 
clainis  to  the  property  last  mentioned.  Pursuant  to 
such  engagement,  and  on  behalf  of  their  clients,  the 
plaintiffs  instituted  suits,  actions  and  proceedings  in 
their  names  as  follows :  In  November,  1910,  the  County 
Court  of  Multnomah  County  ordered  Edgar  to  deliver 
all  papers  in  his  possession  belonging  to  the  decedent's 
estate  to  Boscoe.  No  attention  was  paid  to  this  com- 
mand, and  Edgar  was  cited  to  appear  for  contempt 
of  court,  whereupon  he  complied  with  Ihe  order  and 
was  discharged.  A  numdamits  proceeding  was  insti- 
tuted against  Edgar  to  compel  him  to  permit  the  de- 
fendants and  their  coimsel  to  inspect  the  corporation's 
books  and  papers  and  to  make  copies  thereof.  In  the 
spring  of  1911  proceedings  were  instituted  to  remove 
Edgar  as  executor.    He  also  conmienced  like  proceed- 
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ings  to  have  the  defendants  removed  from  their  trust. 
Contempt  proceedings  were  brought  against  Edgar  to 
compel  him  to  file  a  report  showing  what  he  had  done 
as  executor.  In  tiie  summer  of  1911  an  action  was 
commenced  against  Edgar  to  recover  the  possession  of 
ten  shares  of  the  capital  stock  of  the  corporation.  In 
order  to  prepare  for  the  trial  of  that  cause  his  depo- 
sition was  taken  by  the  plaintiffs  to  be  used  as  evi- 
dence. Upon  the  recovery  of  such  stock  trustees  of 
the  corporation  were  elected,  who  adopted  a  resolution 
declaring  the  Beard  Fruit  Company  at  the  time  of  the 
testator's  death  held  certain  real  property  in  trust  for 
him  and  of  which  the  residuary  legatees  were  the 
equitable  owners.  Much  of  the  decedent's  property 
was  in  Clarke  County,  Washington,  where  was  ap- 
pointed an  administrator  of  his  estate  who  was  not  in 
sympathy  with  the  defendants.  An  action  was  com- 
menced in  that  county  against  the  corporation  and  a 
tenant  to  recover  possession  of  46  acres  of  land  al- 
leged to  have  been  owned  by  Mrs.  Gray.  A  suit  in 
equity  resulted  in  which  Edgar  alleged  that  the  cor- 
poration was  the  owner  of  the  real  property.  The 
judge  of  the  Superior  Court  of  that  county  had  been 
counsel  for  Edgar,  and  by  reason  thereof  the  causes 
were  tried  by  the  judge  of  the  Superior  Court  of  Cow- 
litz County,  Washington,  and  it  was  decreed  that  Mrs. 
Gray  was  the  owner  of  an  undivided  half  of  the  land 
and  that  the  corporation  owned  the  other  moiety. 
This  is  the  only  case  that  was  finally  determined  in 
which  the  plaintiffs  did  not  obtain  for  the  defendants 
the  entire  relief  demanded.  Edgar  placed  a  mortgage 
of  $5,000  upon  41  acres  of  land  in  Multnomah  County^ 
the  legal  title  to  which  it  was  alleged  by  the  defend- 
ants herein  be  held  in  trust  for  the  estate.  A  suit  was 
instituted  to  cancel  that  lien^  and  it  having  subse- 


Jan.  1917.]  Snow  v.  Bbabd.  523 

quently  been  ascertained  that  no  consideration  for  the 
mortgage  existed,  the  suit  was  dismissed  upon  stipula- 
tion tiiat  the  lien  should  be  discharged.  A  suit  was 
also  commenced  to  secure  for  Mrs.  Gray  and  Boscoe 
an  undivided  two  fifths  of  that  land,  and  one  was  in- 
stituted at  Vancouver,  Washington,  by  their  mother, 
Elizabeth  Beard,  to  determine  the  rights  of  the  resid- 
uary legatees  to  the  decedent's  property  in  that  state. 
This  cause  was  set  for  trial  in  April,  1913,  but  was 
then  continued.  Of  the  causes  tried  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Multnomah  County 
the  plaintiffs  on  July  15,  1913,  secured  in  this  court 
final  determinations  in  their  favor  in  tiie  case  of  Gray 
V.  Beard,  66  Or.  59  (133  Pac  791),  where  it  was  ruled 
that  Edgar  held  the  legal  title  to  land  in  that  county 
in  trust  for  his  uncle 's  estate,  and  that  the  defendants 
herein  were  entitled  to  an  undivided  two  fifths  of  that 
real  property.  So,  too,  in  Beard  v.  Beard,  66  Or.  512 
(133  Pac.  797,  134  Pac.  1196),  it  was  held  that  man- 
damns  would  lie  to  compel  Edgar,  who  resided  in  tiiat 
county,  to  deliver  to  Boscoe,  as  secretary  of  the  Beard 
Fruit  Company,  books  and  papers  of  that  corporation, 
whose  domicile  was  in  another  state.  Also  in  Beard 
V.  Beard,  66  Or.  526  (133  Pac  795),  it  was  decided 
that  Boscoe^  as  executor,  was  entitled  to  the  possession 
of  ten  shares  of  the  capital  stock  of  the  corporation, 
which  definite  portions  were  held  by  Edgar. 

The  plaintiffs,  having  obtained  these  favorable  de- 
cisions, concluded  it  was  proper  to  bring  about,  if  pos- 
sible, a  settlement  of  the  remaining  controverted  ques- 
tions. For  that  purpose  Mr.  McCamant  conferred 
with  E.  B.  Seabrook,  an  attorney  for  the  adverse 
party,  to  whom  was  submitted  tentative  terms  upon 
which  it  was  believed  a  compromise  could  be  effected. 
The  latter  having  consented  to  co-operate  in  an  attempt 
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to  reconcile  the  existing  controversies^  McCamant 
called  upon  Mrs.  Gray,  who  approved  the  scheme. 
He  on  July  22,  1913,  wrote  Roscoe,  who  was  then  at 
Ft.  Worden,  Washington,  stating  the  proposed  terms 
in  substance  as  follows:  (1)  Edgar  to  pay  the  costs 
recovered  against  him;  (2)  Boscoe  and  Mrs.  Gray 
to  waive  any  claim  to  the  personal  property,  consist- 
ing of  a  few  promissory  notes  of  doubtful  value;  (3) 
they  also  to  forego  the  right  to  an  accounting  with 
Edgar  in  respect  to  the  affairs  of  the  Beard  Fruit 
Company,  allowing  Edgar  to  retain  all  moneys  se- 
cured from  that  source  and  then  in  his  possession; 
(4)  the  latter  to  liquidate  all  unpaid  charges  of  ad- 
ministration upon  the  decedent's  estate  in  Oregon  and 
Washington,  including  Roscoe 's  fee  as  executor,  and 
to  pay  whatever  sum  might  be  allowed  by  the  County 
Court  of  Multnomah  County  for  legal  services  per- 
formed, and  also  embracing  $250  which  had  then  been 
awarded  for  that  purpose;  (5)  Edgar  to  pay  the 
specific  legacies  of  $1,700;  (6)  Boscoe  and  Mrs.  Gray 
to  receive  from  the  other  devisees  and  from  the  Beard 
Fruit  Company  quitclaim  deeds  of  real  property 
valued  at  $40,750,  such  estimate  to  be  computed  upon 
what  was  known  as  the  conservative  inventory  made 
by  the  testator  January  1,  1910,  the  particular  tracts 
to  be  selected  by  the  adverse  party.  This  list  of  real 
property  contains  what  is  known  as  the  ** selling'* 
price,  amounting  to  $202,050,  and  a  ** conservative'' 
estimate,  aggregating  $128,450.  The  latter  appraisal 
was,  in  consequence  of  the  loss  of  title  to  some  of  the 
land  by  adverse  possession,  reduced  to  $114,350,  and 
by  further  concessions  diminished  to  $101,875,  of 
which  the  defendants  were  to  receive  a  title  in  fee  to 
real  estate  valued  by  their  uncle  at  $40|750.    In  refer- 
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ring  to  the  proposed  settlement  Mr.  McCamant  in  his 
letter  to  Boscoe  of  July  22, 1913,  says  in  part : 

^*  While  the  other  side  is  to  have  the  choice  and  to 
give  you  what  they  see  fit  aggre^ting  the  figures 
above  named,  they  really  have  but  little  choice  in  the 
matter,  as  I  can  think  of  only  four  schemes  by  which 
the  property  can  be  divided.  I  have  figured  on  it 
with  a  good  deal  of  care  and  the  allowance  to  you,  if 
this  settlement  goes  through,  will  be  substantially  one 
or  other  of  the  following  four  schedules  of  property : 
(1)  River  Front,  $15,000;  Slumann  ffill,  $1,000;  Battle 
Ground,  $8,000;  Meadow  Glade,  $2,000;  Washington 
Street  House,  $6,000 ;  Broadway  House,  $6,000 ;  Tabor 
Heights,  $2,000;  Orchard  Heights,  $750.  Total,  $40,- 
750.00.'' 

Each  of  the  other  schedules  contained  the  first  three 
parcels  of  land  so  mentioned  and  other  tracts.  In  his 
reply  of  July  26,  1913,  Boscoe  wrote  Mr.  McOamant 
in  part  as  follows : 

**  After  carefully  considering  your  proposition  I  am 
constrained  to  say  that  I  will  agree  to  a  settlement 
on  the  terms  as  outlined  in  your  letter.  I  do  this 
reluctantly.** 

An  excerpt  from  another  letter  written  by  Boscoe 
July  30,  1913,  is  as  follows : 

**To  be  perfectly  candid,  Mr.  McCamant,  I  shall 
feel  rather  relieved  if  the  settlement  does  fail.  Since 
agreeing  to  your  proposition  I  feel  as  if  I  were  shirk- 
ing a  plain  duty.  *  * 

Soon  thereafter  Mr.  Seabrook  notified  plaintiffs  that 
Mrs.  Elizabeth  Beard  and  Mrs.  Cadwell  acquiesced  in 
the  proposal  and  that  Edgar  had  reluctantly  assented 
thereto.  The  terms  of  the  settlement  were  then  left 
with  B.  A.  Leiter,  one  of  Edgar's  attorneys,  to  work 
out  the  details.  Having  thus  substantially  concluded » 
the  agreement,  the  defendants  subscribed  their  names 
to  a  writing  prepared  for  them  which  reads : 
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,     ''July  30th,  1913. 
*'Mr.  Wallace  McCamant, 

**611  Electric  Building,  Portland,  Oregon. 
**Dear  Sir :  In  confirmation  of  the  contract  and  under- 
standing under  which  you  have  been  litigating  at  our 
instance  since  the  autumn  of  1910,  in  matters  involving 
the  estate  of  S.  M.  Beard,  deceased,  we  agree  that  your 
fee  shall  be  $5,000.00,  payable  at  all  events  on  or 
before  the  termination  of  the  litigation.  It  is  a  part 
of  our  understanding  that  as  much  of  this  fee  as  pos- 
sible shall  be  secured  from  the  estate,  but  we  agree 
that  the  fee  will  be  paid  at  all  events  regardless  of  the 
allowance  made  to  you  as  attorney  for  the  executor. 
Whatever  allowance  is  made  you  in  that  capacity  will 
be  regarded  as  a  part  of  tiie  fee  above  contracted  for, 
and  we  will  pay  whatever  additional  sum  is  necessary 
to  insure  the  receipt  by  you  of  the  fee  above  specified. 

"Very  truly  yours, 

''S.  BoscoB  Beabd. 

''Maby  B.  Gbay.^' 

Ill  consequence  of  the  failure  of  the  residuary 
legatees  to  conclude  a  settlement  of  their  property 
rights  under  the  will  of  tiie  testator,  the  plaintiffs  de- 
clined further  to  prosecute  Mrs.  Elizabeth  Beard's 
cause  which  was  pending  at  Vancouver,  Washington, 
and  set  for  trial  September  17,  1913,  and  they  so  no- 
tified the  defendants.  Upon  further  consideration, 
however,  the  plaintiffs  concluded  to  try  that  suit,  and 
so  informed  the  defendants,  but  stated  that  in  case 
of  an  adverse  decision  they  would  not  appeal  from  the 
decree,  believing  it  could  not  be  reversed.  Mr.  Mc- 
Camant  appeared  at  the  time  and  place  appointed  and 
tried  that  case  in  conjunction  with  A.  K  Miller,  an 
attorney  whom  he  engaged  to  assist  him.  After  all 
the  testimony  had  been  taken  Mr.  McCamant,  who  was 
then  ready  to  argue  the  cause,  postponed  a  discussion 
of  the  law  and  facts  involved  at  the  request  of  Judge 
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Miller,  who  thought  a  compromise  could  be  concluded, 
but  believed  that  if  the  issues  were  debated  the  ill  feel- 
ing which  the  parties  had  cultivated  would  be  intensi- 
fied, thereby  precluding  all  possibility  of  a  compro- 
mise. Mr.  McCamant  then  settled  with  and  paid  Mr. 
Miller  for  the  services  which  he  had  performed,  where- 
upon the  latter 's  employment  as  assistant  attorney 
was  terminated.  Judge  Miller  was  then  retained  by 
the  defendants,  and  on  December  16,  1913,  he  secured 
a  compromise  of  all  the  then  existing  controversies 
respecting  a  division  of  the  property  of  the  decedent's 
estate.  Pursuant  to  that  settlement  the  suit  which 
had  been  tried  at  Vancouver,  Washington,  was  dis- 
missed, and  deeds  were  exchanged  by  the  residuary 
legatees  so  that  the  defendants,  as  tenants  in  common, 
received  title  in  severalty  to  the  parcels  of  real  prop- 
erty which  they  had  agreed  to  accept. 

Li  addition  to  the  charge  of  $5,000  for  attorneys' 
fees  as  specified  in  the  defendants'  letter  of  July  30, 
1913,  the  plaintiffs  paid  on  account  of  expenses  in- 
curred for  their  clients  $18.65,  making  $5,018.65.  They 
received  September  18,  1913,  $50;  four  days  there- 
after they  collected  on  a  judgment  which  they  secured 
for  the  defendants  the  costs  amounting  to  $322.95 ;  they 
were  allowed  attorneys'  fees  in  administering  upon 
the  decedent's  estate  for  Mrs.  Gray  $250,  and  for 
Eoscoe  $1,500 — aggregating  $2,122.95,  thereby  leav- 
ing due  $2,895.70,  for  the  recovery  of  which  this  ac- 
tion was  instituted. 

It  is  argued  by  defendants'  counsel  that,  when  the 
compromise  first  proposed  was  not  accepted  by  their 
<^lients,  they  were  notified  by  the  plaintiffs  that  they 
would  not  proceed  further  with  the  trial  of  the  Eliza- 
beth Beard  case  then  pending  at  Vancouver,  Washing- 
ton, thereby  violating  the  terms  of  their  agreement 
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faithfully  to  prosecute  and  defend  any  and  all  suits, 
actions  and  proceedings  necessary  to  vest  in  the  de- 
fendants an  undivided  two-fifths  interest  in  all  the 
property  of  which  their  uncle  died  seised  or  possessed, 
whereby  the  plaintiffs  forfeited  all  right  to  any  com- 
pensation for  the  services  which  they  had  performed, 
and,  this  being  so,  an  error  was  committed  in  refusing 
to  direct  a  verdict  for  the  defendants.  It  will  be  re- 
membered that,  though  the  plaintiffs  notified  the  de- 
fendants they  declined  further  to  prosecute  the  case 
mentioned,  they  did  in  fact  appear  at  the  time  and 
place  appointed  and  conduct  the  trial,  engaging  for 
that  purpose  an  assistant  attorney  whom  they  paid 
for  the  services  which  he  performed.  It  will  also  be 
kept  in  mind  that,  when  all  the  evidence  in  the  case 
had  been  received,  Mr.  McCamant  was  ready  to  make 
an  argument,  which  was  postponed  at  the  request  of 
Judge  Miller,  in  order  that  another  attempt  to  make 
a  settlement  might  be  made,  and  that  a  compromise 
was  ultimately  concluded,  thereby  avoiding  the  neces- 
sity of  discussing  the  issues  involved  in  that  suit  It 
will  thus  be  seen  that  the  plaintiffs  conducted  all  the 
litigation  that  arose  after  their  employment  in  which 
the  defendants  were  interested  until  a  settlement  of 
their  difficulties  was  readied.  The  defendants  en- 
gaged another  attorney,  Mr.  J.  N.  Hart,  who  was 
present  in  court  when  Mrs.  Elizabeth  Beard's  suit 
was  tried,  but  he  took  no  part  therein,  except  to  note 
what  transpired  in  order  that  he  might  be  better  in- 
formed with  respect  to  the  errors  supposed  to  have 
been  committed  than  could  have  been  obtained  from 
a  mere  inspection  of  the  record  of  the  trial  in  case  it 
should  become  necessary  to  take  an  appeal  from  an 
adverse  decree,  if  any  should  be  rendered  against  his 
clients.    No  damages  are  alleged  or  counterclaim  set 
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forth  in  the  answer  herein  by  reason  of  the  employ- 
ment of  Mr.  Harty  whose  services  were  rendered  un- 
necessary in  consequence  of  the  settlement  that  was 
made. 

It  was  admitted  by  defendants'  counsel  at  the  trial 
of  this  action  that  the  fee  demanded  by  the  plaintiffs 
was  reasonable  and  the  services  which  they  performed 
were  faithfully  and  ably  conducted.  After  each  of 
the  defendants  had  agreed  upon  the  settlement  which 
was  proposed,  they  subsequently  refused  to  accede  to 
the  stipulated  terms,  whereupon  Mr.  McCamant  at 
first  informed  them  that  unless  they  concluded  a  com- 
promise the  firm  of  which  he  was  a  member  would  not 
further  represent  them  at  the  trial  of  the  cause  then 
pending  at  Vancouver,  Washington,  and  they  should 
secure  another  attorney  for  that  purpose.  He  later 
notified  them,  however,  he  would  try  that  suit  in  the 
lower  court,  but  would  not  appeal  from  an  adverse 
decree  rendered  therein,  believing  a  reversal  thereof 
could  not  be  obtained.  He  did  try  that  case,  and  after 
all  the  evidence  had  been  received  he  postponed  his 
argument  therein  at  the  suggestion  of  Judge  Miller^ 
who  believed  a  final  settlement  could  be  made,  and  who 
negotiated  a  compromise  witiiout  consulting  him.  Is 
it  fair  or  just  that  under  the  circumstances  detailed 
the  plaintiffs  should  be  denied  any  compensation  for 
the  faithful  and  valuable  services  which  they  per- 
formed because  of  the  alleged  technical  breach  of 
their  contract  of  employment  to  litigate  all  questions 
that  might  arise  in  order  to  vest  in  the  defendants 
the  legal  title  to  two  fifths  of  the  property  devised 
and  bequeathed  them  by  their  imdet  In  discussing 
this  question  it  must  not  be  forgotten  that  no  breach 
of  the  contract  of  employment  ever  occurred,  and  that, 

though  the  plaintiffs  at  first  declined  further  to  pro- 
as or.- 
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ceed  in  the  trial  of  the  Elizabeth  Beard  cause,  they 
subsequently  disavowed  such  condnsion,  and  so  in- 
formed the  defendants,  pursuant  to  which  notice  they 
appeared  at  and  conducted  that  trial. 

1,  2.  In  Allcom  v.  Butler,  9  Tex.  56,  it  was  ruled 
that,  when  one  attorney  at  law  procures  another  to 
represent  him  in  a  case  of  which  the  client  has  notice 
and  makes  no  objection,  the  client  cannot  afterward, 
when  the  attorney  whom  he  employed  sues  for  his  fee, 
object  to  the  right  of  the  latter  to  make  the  substitu- 
tion, and  that  a  contract  between  attorney  and  cHent 
for  a  specific  fee  is  not  affected  by  a  compromise  of 
the  suit.  In  deciding  that  case  Mr.  Justice  Whbblbb, 
speaking  for  the  court,  observes : 

**The  only  question  of  tiie  case  deserving  of  notice 
is  whether  Ihe  defense  of  a  failure  of  consideration 
was  made  out  in  evidence ;  and  we  are  of  opinion  that 
it  was  not.  The  defendant,  Allcom  received  the  pro- 
fessional services  of  Butler,  in  pursuance  of  their  con- 
tract, through  a  series  of  years ;  and,  although  the  lat- 
ter d^d  make  the  declaration  that  he  could  no  longer 
attend  to  the  case,  he  did  not  act  in  accordance  with 
that  declaration,  but,  on  the  contrary,  engaged  others 
to  attend  to  the  case  for  him.  The  acceptance  of  their 
services  by  the  defendant  precluded  him  from  after- 
ward objecting  to  the  right  of  Butler  to  make  the  sub- 
stitution. The  fact  that  the  defendant  saw  fit  to  com- 
promise the  suit  did  not  deprive  the  attorney  of  his 
right  to  his  fee.*' 

The  right  of  a  client  to  compromise  a  suit  or  action 
without  the  knowledge  or  consent  of  his  attorney,  and 
even  against  his  protest,  is  settled  by  our  adjudica- 
tions :  Jackson  v.  Steams,  48  Or.  25  (84  Pac  798,  5 
L.  B.  A.  (N.  S.)  390) ;  Jackson  v.  Steams,  58  Or.  57  (113 
Pac.  30,  Ann.  Gas.  1913A,  284,  30  L.  B.  A.  (N.  S.)  639). 
Notwithstanding  the  existence  of  such  right,  it  cannot 
be  wrongfully  exercised  so  as  to  deprive  the  attorney  of 
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his  compensation :  2  B.  C.  L.  1050.  To  the  same  eff ect, 
see,  also,  Baldwm  v.  Bennett,  4  Cal.  392 ;  Elk  Valley 
C.  M.  Co.  V.  WUlis,  149  Ky.  449  (149  S.  W.  894) ;  Ker- 
sey V.  Garton,  77  Mo.  645;  Whittle  v.  Tompkins,  94 
S.  C.  237  (77  S.  E.  929) ;  Myers  v.  Crockett,  14  Tex. 
257.  The  defendant's  employment  of  Judge  Miller 
to  negotiate  a  final  settlement  of  the  entire  contro- 
versy did  not,  in  the  ahsence  of  an  agreement  reducing 
the  specified  attorney  f ee,  deprive  the  plaintiffs  of  the 
compensation  stipulated  to  be  paid  them:  Toumsend 
V.  Rhea,  38  S.  W.  865  (18  Ky.  Law  Bep.  901) ;  Lips- 
comb's Admr.  v.  Casilem^an,  147  Ky.  741  (145  S.  W. 
753). 

3.  A  careful  examination  of  the  entire  testimony 
given  at  the  trial  of  this  cause  shows  the  plaintiffs 
are  justly  entitled  to  the  attorney  fee  agreed  upon; 
and,  such  being  the  case,  no  error  was  committed  in 
denying  the  motion  for  a  directed  verdict  in  favor  of 
the  defendants. 

4.  It  is  maintained  by  defendants'  counsel  that  his 
clients'  letter  of  July  30, 1913,  does  not  contain  all  the 
terms  of  the  contract  of  employment,  and,  this  being 
so,  errors  were  committed  in  excluding  over  objection 
and  exception  evidence  which  was  offered  as  tending 
to  prove  the  entire  conditions  of  that  agreement  On 
the  cross-examination  of  a  witness  for  the  plaintiffs 
their  counsel  objected  to  a  question  relating  to  the  ser- 
vices which  they  were  to  perform.  Thereupon  the  de- 
fendants'  counsel  observed,  *'We  have  a  right  to  show 
what  work  they  undertook  to  do,'*  to  which  remark 
the  court  replied,  **No  question  about  that.**  The 
defendant  S.  Boscoe  Beard,  in  referring  to  the  writ- 
ten estimate  of  this  property  made  by  the  deceased  a 
week  prior  to  his  death,  and  alluding  to  the  plaintiffs* 
contract  of  employment^  testified : 
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*'The  agreement^  as  I  have  always  understood  it^ 
was  that  Mr.  McCamant  was  to  reduce  to  the  posses- 
sion of  the  executor  all  of  the  contested  properties  in 
this  inventory/' 

In  ruling  upon  an  objection  to  the  admission  of  tes- 
timony offered  the  court  said: 

**You  are  confronted  with  this  document  of  July 
30,  1913,  which  I  hold  now  contains  the  terms  of  the 
agreement,  in  so  far  that  it  fixes  the  amount,  the  source 
from  where  it  is  to  come,  and  the  time  when  it  is  to 
be  paid.  As  to  what  services  they  [the  plaintiffs] 
were  to  perform,  that  is  another  matter.  Your  ques- 
tion does  not  go  to  thaf 

As  illustrating  the  view  which  the  court  entertained 
respecting  the  letter  referred  to,  a  part  of  its  charge 

to  the  jury  reads: 

**At  this  point  I  will  instruct  you  that  the  contract 
between  the  plaintiffs  is  set  forth  in  Exhibit  *A,'  al- 
though that  contract  does  not  set  forth  fully  what  the 
services  were  to  be.  That  matter  you  are  to  deter- 
mine. But  who  it  was  to  be  paid  to,  how  it  was  to  be 
paid,  and  when  it  was  to  be  paid  are  all  fixed  by  Ex- 
hibit *A,*  and  I  instruct  you  that  Exhibit  *A* — ^that 
the  agreement  as  set  forth  by  Exhibit  *A' — ^was  a  con- 
tract to  litigate  certain  questions,  a  contract  to  conduct 
litigation.  It  was  not  a  contract  to  effect  a  settlement 
or  to  get  results.  It  was  distinctly  a  contract  of  em- 
ployment as  attorneys  to  conduct  litigation.*' 

From  the  remark  of  the  court  to  which  attention 
has  been  called  on  this  branch  of  the  case,  and  from 
the  part  of  the  diarge  quoted,  it  will  be  seen  that  the 
defendants  were  permitted  fully  to  prove  what  ser- 
vices the  plaintiffs  were  to  perform.  The  only  limita- 
tion placed  by  the  court  upon  the  letter  of  July  30, 
1913,  in  excluding  testimony  related  to  the  amount  of 
the  fee,  when  it  was  payable,  and  the  sources  from 
which  the  money  was  to  be  derived.    As  these  item» 
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were  specified  in  the  writing  the  court  properly  ex- 
cluded all  testimony  relating  thereto.  The  other  mat- 
ters, however,  not  so  indicated  in  Exhibit  *A'  were 
under  the  general  rule  of  evidence  correctly  held  to 
be  admissible :  Jones  v.  Dove,  6  Or.  188 ;  American  Con- 
tract Co.  V.  Bullen  Bridge  Co.,  29  Or.  549  (46  Pac. 
138) ;  McKinney  v.  Statesman  Publishing  Co.,  34  Or. 
609  (56  Pac.  651) ;  Ruckman  v.  Imbler  Lumber  Co., 
42  Or.  231  (70  Pac.  811) ;  WUliams  v.  Mt.  Hood  By. 
d  P.  Co.,  57  Or.  251  (110  Pac  490,  HI  Pac.  17,  Ann. 
Cas.  1913A,  177) ;  Stuart  v.  University  L.  Co.,  66  Or. 
646  (132  Pac.  1, 1164, 135  Pac  165) ;  Holmboe  v.  Mor- 
gan, 69  Or.  395  (138  Pac  1084).  No  error  was  com- 
mitted in  the  respect  alleged. 

5.  The  plaintiffs  collected  on  a  judgment  costs 
amounting  to  $322.95,  which  sum  the  court  did  not 
require  should  be  paid  over  to  the  defendants.  This 
money  had  been  advanced  by  them  to  pay  expenses 
to  be  incurred  in  making  preparation  for  the  trial  of 
causes,  and  it  is  argued  that,  as  the  deposit  was  made 
for  a  special  purpose,  no  attorney  *s  lien  could  attach 
to  it.  The  object  for  which  the  money  was  advanced 
had  been  accomplished,  and  the  costs  thus  having  come 
into  the  plaintiffs'  possession  in  the  course  of  their 
employment  made  the  sum  of  money  so  received  equi- 
valent to  a  general  deposit  to  secure  the  payment  of 
their  professional  compensation,  and  hence  a  retaining 
lien  attadied:  State  v.  Lucas,  24  Or.  168, 173  (33  Pac 
638,  640) ;  2  R.  0.  L.  1065;  Andrews  v.  Morse,  12  Conn. 
444  (31  Am.  Dec.  762,  and  note  at  page  759). 

6.  The  defendant  S.  Boscoe  Beard  having  testified 
that  after  declining  to  try  the  Elizabeth  Beard  case 
Mr.  McCamant  telephoned  he  would  attend  the  hear- 
ing of  that  cause,  but  under  no  circumstances  would 
he  carry  the  case  to  the  Supreme  Court  of  Washing- 
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ton,  was  asked  by  his  counsel:  ''Did  yon  take  that  to 
be  final f  The  witness  answered:  ''I  certainly  did> 
and  employed  another  attorney.  Q.  Was  it  final!  A. 
It  certainly  was.'*  An  objection  was  interposed  to 
the  inqniry  on  the  gronnd  that  it  called  for  a  con- 
clusion of  the  witness.  Before  any  ruling  thereon  was 
made  the  defendants'  counsel  inquired:  ''What,  if  any- 
thing, did  Mr.  McCamant  do  after  thatf  The  plain- 
tiffs' counsel  then  moved  to  strike  out  the  answer  to 
the  inquiry:  "Was  it  final?"  Thereupon  the  court 
remarked :  ' '  The  answer  will  have  to  be  stricken  out* 
An  exception  is  allowed. "  It  is  contended  by  def end- 
ants '  counsel  that  an  error  was  thus  committed.  A 
compromise  of  all  the  controverted  questions  involved 
in  a  settlement  of  the  decedent's  estate  having  been 
accomplished,  it  was  not  essential  to  take  a  decree  in 
the  Elizabeth  Beard  suit,  which  had  been  tried,  nor 
was  it  necessary  to  prosecute  an  appeal  from  a  final 
determination  in  that  case  to  the  Supreme  Court  of 
the  State  of  Washington.  If  a  review  of  the  decree 
had  been  required,  and  by  reason  of  the  plaintiffs' 
refusal  to  prosecute  it  the  defendants  were  obliged 
to  obtain  other  counsel  for  that  purpose,  the  witness 
might,  under  the  conditions  supposed,  have  testified 
that  Mr.  McCamant 's  declination  was  final.  The  tes- 
timony so  stricken  out  was  a  mere  conjecture  amount- 
ing to  nothing  more  than  a  conclusion  of  the  witness^ 
which  was  clearly  objectionable  and  properly  stricken 
out. 

7.  The  defendants'  counsel  inquired  of  S.  Boscoe 
Beard:  "Coming  down  now  to  the  settlement  of 
December,  1913, 1  will  ask  you  to  state  why  that  settle- 
ment was  entered  into."  An  objection  to  this  ques- 
tion on  the  ground  that  it  was  immaterial  was  sus- 
tained  and   an   exception   allowed.    Judge   William 
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Smithy  the  father-in-law  of  Boscoe,  on  direct  examina- 
tion for  the  defendants  was  asked  by  their  counsel: 
**Now,  what  did  yon  do,  or  S.  Boscoe  Beard,  in  con- 
nection with  yourself,  in  reference  to  the  employment 
of  other  counsel?*'  The  witness  replied:  *'We  pro- 
ceeded to  secure  other  counsel.  Q.  Why  did  you  do 
thatf  An  objection  to  the  inquiry  on  the  ground 
that  the  court  had  already  ruled  upon  the  question 
was  sustained,  and  an  exception  allowed. 

It  is  argued  by  defendants'  counsel  that  the  testi- 
mony so  excluded  was  admissible,  as  tending  to  sub- 
stantiate an  averment  of  the  answer : 

*  *  That  by  reason  of  the  •  •  hostile  conduct  and  at- 
titude of  plaintiffs  toward  defendants,  designed  by 
plaintiffs  to  that  end,  these  defendants  were  harassed, 
annoyed  and  embarrassed  and  hindered  to  such  an  ex- 
tent that  they  were  unable  to  proceed  with  said  litiga- 
tion, and  were  thereby  compeUed  to  enter  into  a  com- 
promise agreement  with  their  opponents." 

The  testimony  shows  that,  the  defendants  had  em- 
ployed Mr.  J.  N.  Hart,  a  competent  attorney,  to  at- 
tend the  trial  of  the  Elizabeth  Beard  case,  so  that  he 
might  from  a  personal  observation  possibly  be  better 
prepared  to  take  an  appeal  from  an  adverse  decree 
than  he  could  have  been  from  an  inspection  of  a  tran- 
script of  the  testimony  received  in  that  case.  No 
evidence  was  offered  by  the  defendants  tending  to 
show  they  were  prevented  or  hindered  by  any  act  of 
or  notice  given  them  by  the  plaintiffs  from  taking  a 
decree  in  the  case  tried  at  Vancouver,  Washington, 
or  from  reviewing  such  final  determination  if  it  were 
necessary.  If  it  had  appeared  that  the  defendants 
for  any  reason  had  been  unable  to  procure  other  coun- 
sel, or  if  by  fraud  they  had  been  deprived  of  a  fair 
trial  of  the  Elizabeth  Beard  suit,  a  foundation  might 
thus  have  been  established  for  the  admiission  of  the 
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answers  sought  to  be  elicited  by  the  inquiries  to  which 
objections  were  made.  If  the  plaintiffs  did  anything 
warranting  an  inference  that  they  violated  the  terms 
of  their  contract  of  employment,  evidence  thereof  was 
held  admissible  and  was  received  for  that  purpose. 
Besponding  to  the  alleged  breach  of  such  agreement 
the  defendants  had  the  right  freely  to  state  what 
they  did  or  were  *  compelled  to  forego  in  consequence 
thereof.  What  the  mental  attitude  of  a  witness  was 
or  his  opinion  as  to  a  hypothetical  statement  of  facts 
could  not  be  material,  and  no  error  was  committed  in 
these  respects. 

8.  It  is  maintained  that  an  error  was  conunitted  in 
charging  the  jury  as  hereinbefore  quoted,  in  that  such 
instruction  improperly  assumes  Exhibit  **A'^  em- 
braced the  entire  contract ;  that  such  writing  does  not 
state  whether  it  is  an  agreement  to  effect  a  settlement 
or  to  get  results;  that  the  part  of  the  charge  quoted 
takes  from  the  jury  any  consideration  of  what  the 
plaintiffs  were  to  do  for  the  defendants;  and  that  it 
directs  no  services  should  be  considered  except  such 
as  were  performed  in  conducting  litigation.  A  casual 
glance  at  the  instruction  will  show  that  the  court  con- 
sidered the  letter  of  July  30,  1913,  as  complete  within 
itself  only  in  the  particulars  specified,  and  the  jury 
was  distinctly  told  the  contract  did  not  fully  set  forth 
what  services  the  plaintiffs  were  to  render.  The  com- 
plaint sets  forth  the  discordant  assertions  of  the  re- 
spective parties  as  residuary  legatees  to  the  testator  ^s 
property,  and  substantially  alleges  that  the  plaintiffs 
were  employed  by  the  defendants  to  litigate  the  con- 
flicting claims  to  the  end  that  they  might  be  adjudged 
to  be  the  owners  of  two-fifths  interest  in  such  property. 
The  word  '*  litigate ''  as  used  in  the  initiatory  plead- 
ing limits  the  service  alleged  to  have  been  engaged  to 
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testing  or  trying  for  their  dients  the  validity  of  dis- 
puted claims  by  suits,  actions  or  proceedings  in  courts 
of  law  or  equity.  The  averment  of  the  complaint 
referred  to  necessarily  excludes  an  employment  to  ef- 
fect a  settlement  or  to  get  results,  but  shows  what  the 
plaintiffs  were  to  do  for  the  defendants.  It  is  not  be- 
lieved the  instruction  complained  of  can  reasonably 
be  construed  as  directing  the  jury  to  consider  no  ser- 
vices performed  by  the  plaintiffs  except  such  as  were 
rendered  in  litigating  causes  for  their  clients. 

9.  In  another  instruction,  the  sufficiency  of  which 
is  challenged,  the  court  said: 

^'If  the  plaintiffs  did  conduct  all  the  litigation  that 
was  conducted  for  the  purpose  of  accomplishing  the 
end  contemplated  by  the  parties,  then  they  are  en- 
titled to  recover.  •  •  If  they  failed  to  conduct,  that 
is,  to  appear  in  and  argue  and  present  any  cases  that 
were  presented  or  conducted  or  argued,  then  they  have 
failed  in  their  contract.  It  was  not  necessary  that 
either  Snow  or  McCamant  should  appear  personally; 
•  •  but  they  were  to  conduct,  either  by  themselves, 
or  persons  employed  by  them,  whatever  litigation  was 
necessary.  Now,  if  they  did,  by  themselves,  or  by 
other  persons  employed  by  them,  conduct,  appear  in, 
and  argue  all  the  litigation  that  was  conducted,  argued, 
or  tried,  then  they  have  fulfilled  their  contract.  That 
is  the  matter  to  be  detennined,  not  whether  the  litiga- 
tion was  settled,  not  whether  the  parties  came  to  an 
agreement,  but  did  these  gentlemen  fulfill  their  obliga- 
tions? And  you  will  determine  that  by  what  they 
did.*' 

It  is  argued  that  this  instruction,  like  the  preceding, 
emphasizes  the  single  idea  which  the  court  seemed  to 
entertain,  that  the  contract  of  employment  requires 
the  plaintiffs  to  do  nothing  more  than  conduct  litiga- 
tion; that  if  any  of  the  controverted  questions  were 
settled  by  the  agreement  of  December  16, 1913,  through 
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the  efforts  of  other  attorneys  whose  services  were 
necessitated  by  the  failure  and  refusal  of  the  plain- 
tiffs to  keep  their  engagement,  the  benefits  of  the  oom- 
promise  inured  to  the  latter  as  though  they  had  tried 
all  the  issues  that  were  involved;  that  the  plaintiffs 
were  required  by  the  terms  of  their  agreement  per- 
sonally to  conduct  all  the  business  pertaining  to  a 
settlement  of  the  decedent's  estate  so  as  to  vest  in  the 
legatees  the  respective  interest  in  the  testator's  prop- 
erty to  which  each  was  entitled,  and  the  performance 
of  such  services  could  not  legally  have  been  delegated 
to  or  exercised  by  another  attorney.  The  testimony 
shows  that  the  plaintiffs  frequently  conferred  with  the 
defendants  respecting  their  rights;  that  a  part  of  the 
probate  work  in  Multnomah  County,  Oregon,  which 
was  not  contemplated  by  the  terms  of  the  agreement 
was  performed  by  Mr.  McCamant;  and  that  he  did 
many  things  for  the  defendants  not  within  the  letter 
of  the  agreement.  No  extra  charge,  however,  is  made 
for  performing  such  services.  Nor  does  the  answer 
set  forth  any  counterclaim  or  specify  any  amount  as 
damages  sustained  by  the  defendants  by  reason  of  the 
plaintiffs'  failure  to  keep  and  perform  their  contract. 
If,  under  such  circumstances,  the  plaintiffs  performed 
all  the  services  required  of  them  until  the  compromise 
was  concluded,  it  is  difficult  to  see  how  the  defendants 
could  have  been  prejudiced  by  the  instruction  under 
consideration  when  no  counterclaim  was  interposed. 
No  services  were  delegated  by  the  plaintiffs  to  another 
attorney.  An  assistant  counsel  was  employed,  and  his 
compensation  was  paid  by  them,  but  at  all  times  they 
supervised  and  conducted  the  trials. 

10.  It  is  contended  an  error  was  committed  in  charg- 
ing the  jury  as  follows: 
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**In  order  to  entitle  the  plaintiffs  to  recover  in  this 
action  they  must  have  completely  performed  the  ser- 
vices agreed  by  them  to  be  performed ;  and  if  you  find 
from  the  evidence  the  plaintiffs  failed  in  any  sub- 
stantial particular  to  perform  their  contract  of  em- 
ployment your  verdict  should  be  for  the  defendants. 
They  must  have  completely  performed  the  services. 
Of  course,  whenever  people  settle  the  litigation,  then 
there  is  nothing  to  perform.  There  was  nothing  to 
do  after  this  matter  was  settled  by  the  agreement  of 
December  16th.    That  ended  the  whole  litigation.'' 

It  is  believed  this  instruction  correctly  stated  the 
law  applicable  to  the  facts  involved  when  the  language 
employed  is  read  in  connection  with  the  rule  by  which 
an  attorney  is  entitled  to  a  specific  fee,  notwithstand- 
ing his  client  may  have  compromised  the  controversy: 
AUcorn  v.  Butler ^  9  Tex.  56. 

11.  Complaint  is  made  of  the  following  instruction : 

*'It  appears  that  the  agreement  of  the  parties  was 
not  reduced  to  writing  when  they  started.  It  was  re- 
duced to  writing  on  July  30, 1913,  and  is  the  celebrated 
Exhibit  'A,'  which  I  have  already  told  you  is  a  con- 
tract to  litigate.  I  instruct  you  that  this  contract  set 
forth  in  Exhibit  *A'  is  binding  upon  the  parties  to  the 
litigation  and  measures  the  rights  of  tne  respective 
parties.  If  you  find  that  the  plaintiffs  performed  the 
services  for  which  the  defendants  agreed  to  pay  them 
the  sum  of  money  mentioned,  then  your  verdict  will 
be  for  the  plaintiffs  in  the  amount  named  in  the  con- 
tract, less  the  credit  which  the  plaintiffs  admit  the  de- 
fendants are  entitled  to.'' 

Instructions  should  be  construed  in  their  entirety, 
and  not  by  disconnected  clauses:  WeUman  v.  Oregon 
Short  Line  By.  Co.,  21  Or.  530  (28  Pac  625) ;  Smitson 
V.  Southern  Pac.  Co.,  37  Or.  74  (60  Pac.  907) ;  Wad- 
hams  V.  Inman,  38  Or.  143  (63  Pac.  11) ;  Farmers' 
Bank  ▼.  WoodeU,  38  Or.  294  (61  Pac.  837, 65  Paa  520) ; 
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Sonmksen  v.  Hood  River  Ods  <t  Electric  Co.,  76  Or. 
25  (146  Pac  980).  Interpreting  the  instruction  last 
set  forth  with  the  part  of  the  charge  first  hereinbefore 
quoted,  it  is  believed  no  error  was  committed  as 
alleged. 

12.  It  is  insisted  that  an  error  was  conmdtted  in 
telling  the  jury : 

**When  a  client  contracts  with  an  attorney  to  pay 
a  stated  sum  for  stated  services,  and  thereafter  settles 
with  his  adversary,  and  thereby  terminates  the  litiga- 
tion, the  attorney  is  entitled  to  recover  the  stipulated 
fee.  The  client  by  going  and  settling  the  case  cannot 
deprive  the  attorney  of  his  rights.'* 

The  language  complained  of  correctly  states  the  rule 
applicable  to  such  a  state  of  facts  as  has  hereinbefore 
been  determined.  It  is  argued,  however,  that  this  in- 
struction permitted  the  plaintiffs  to  take  advantage  of 
their  own  wrong  in  refusing  further  to  prosecute  the 
Elizabeth  Beard  suit,  thereby  compelling  the  defend^ 
ants  to  enter  into  the  compromise  agreement.  It  will 
be  remembered  that,  though  the  defendants  were  in- 
formed by  the  plaintiffs  that  they  would  not  further 
represent  them  in  the  trial  of  the  cause,  such  notice 
was  countermanded,  and  they  did  try  that  suit.  Pend- 
ing a  final  determination,  which  was  postponed  in  order 
to  allow  the  defendants  to  conclude  a  settlement,  a 
compromise  was  made  without  conferring  with  the 
plaintiffs.  If  the  defendants  sustained  any  loss  by 
the  plaintiffs*  conduct,  it  is  difficult  to  understand  why 
they  did  not  allege  in  the  answer  in  what  sum  of 
money,  if  any,  they  were  damaged.  In  the  absence 
of  such  an  averment,  no  error  was  committed  in  the 
respect  mentioned. 

Other  errors  are  assigned,  but  a  careful  examina- 
tion thereof,  when  viewed  in  the  light  of  the  ttitire 
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transcript  before  ns,  leads  ns  to  the  condusion  that 
the  judgment  should  be  affirmed. 
It  is  therefore  so  ordered.  Affibmsd. 

Mb.  Chief  Justiob  MoBbidb,  Mb.  Justiob  Bbhson 
and  Mb.  Justice  Bean  concur. 

Mb.  Justice  Bubnbtt  taking  no  part  in  the  oonr 
aideration  of  this  case. 


ArgiMd  Deeamber  20,  1916,  rererted  Juraaij  16,  1917* 

BOSE  V.  PORT  OF  PORTLAND.* 

(162  Pae.  498.) 

OwUtuUoiuJ  Law— I&itUted  AmendnMnta— OonitnietlttB. 

1.  In  the  eomtmetioii  of  initiated  constitutional  amendmenta,  the 
intent  of  the  people  ihonld  be  ascertained  and  given  full  effect,  with- 
out straining  any  of  the  language,  or  distorting  it,  or  giving  it  an 
unnatural  meaning,  but  according  every  word,  clause  and  sentence 
whatever  consistent  meaning  the  context  naturally  suggests. 

[As  to  construction  of  initiative  or  referendum  provisions  in 
Constitution,  statute  or  municipal  charter,  see  note  in  Ann.  Oas. 
1916B,  819.] 

Ckmatitntioiial  Law— IMtiated  Ammdmeiits— Oonftnietioii  Togethftr. 

2.  Initiated  constitutional  amendments  adopted  by  the  electorate 
at  the  same  time  must  be  construed  together. 

Iffiiiilcipal  Oorporattons— Powexi — Ckmatnictloii. 

3.  To  the  extent  that  attributes  of  sovereignty  are  granted  to 
local  subdivisions,  the  language  carrying  the  grant  should  be  strictly 
construed,  as  such  grant  is  a  limitation  upon  Ae  power  of  legislation. 

Municipal  Oorporattona  —  Port  —  IMtiatlTe  Amendment  of  Oharter— 
Oonatltutional  and  Statutory  ProTiilona. 

4.  Laws  of  1901,  page  417  (Sections  6076-6105,  L.  O.  L.)i  revising 
an  previous  legislation  as  to  the  creation  of  the  Port  of  Portland  as 
a  municipal  corporation  by  Section  6078,  empowers  the  port  to  im- 
prove the  harbor  in  the  Willamette  River  "at  the  City  of  Portland,'* 
and  by  Section  6079  empowers  it  to  control  the  river  in  the  harbor 
"at  the  City  of  Portland,''  and  further  grants  the  right  to  make  regu- 

*0n  initiative  and  referendum  generally,  see  eomprehensive  note  in 
60  L.  B.  A.  (K.  8.)  S04.  Bspoma. 
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lationi  for  tbe  oaTigation  "of  said  liarbor  in  said  Oity  of  Portland"; 
and  in  1018  the  legal  Toten  of  the  port,  acting  on  an  initiatiTe  peti- 
tion, attempted  to  amend  their  charter  by  including  the  power  to 
dreage  a  slough  in  the  Columbia  River  within  the  port,  but  outside 
the  city  limits.  Article  XI.  Section  2,  of  the  Constitntion  as  amended 
and  adopted  in  1906,  provides  that  corporations  mav  be  formed  under 
general  laws,  but  shall  not  be  created  bj  special  laws,  and  that  the 
legislative  assembly  shall  not  enact  or  amend  any  charter  for  any 
municipality,  city  or  town,  and  grants  the  legal  voters  of  every  ci^ 
and  town  power  to  amend  their  municipal  charter,  and  Article  IV, 
Section  la,  of  the  Constitution  as  amended  and  adopted  at  the  same 
time,  provides  that  the  initiative  and  referendum  powers  reserved 
by  the  Constitution  shall  be  reserved  to  the  legal  voters  of  every 
mnnicipality  and  district  aa  to  all  the  special  and  municipal  legisla- 
tion, and  that  the  manner  of  exercising  such  powers  shall  be  pre- 
scribed by  general  laws,  except  that  cities  and  towns  may  provide 
the  manner  of  exercising  such  powers  as  to  their  municipal  legisla- 
tion, and  Article  IV,  Section  1  of  the  Constitution  as  amended  and 
adopted  in  1902,  declares  that  the  legislative  authority  of  the  state 
shall  be  vested  in  a  legislative  assembly,  and  reserves  to  the  people 
power  to  propose  laws  and  constitutional  amendments  and  to  enact 
them  at  the  polls,  and  reserves  power  to  approve  or  reject  legislative 
acts.  Held  that  charters  or  laws,  granting  or  enumerating  the  powers 
exercisable  by  a  corporation,  are  indispensable,  and  that  while  cities 
and  towns  can  enact  or  amend  their  own  charters,  no  other  corpora- 
tion, such  as  a  port,  can,  without  an  enabling  act,  legislate  power  unto 
itself  to  legislate,  so  as  to  amend  its  charter  or  act  of  incorporation. 

Hnnicipal  Corporations^ Statntei — Port—  AmirndTnenit  of  Obarttr-^ 
LegiilatiTe  Powei^'^Bef arendnm^— ''Any.'* 

5.  Article  IV,  Section  la,  of  the  Constitution  as  amended  and 
adopted  in  1906,  provides  that  the  initiative  and  referendum  powers 
reserved  to  the  people  by  the  Constitution  shall  be  further  reserved 
to  the  legal  voters  of  any  municipality  and  district  as  to  all  special 
and  municipal  legislation;  that  the  manner  of  exercising  such  powers 
shall  be  prescribed  by  general  laws,  except  that  cities  and  towns  may 
provide  for  the  manner  of  exercising  the  initiative  and  referendum 
powers  as  to  their  municipal  legislation,  and  Article  XI,  Section  2,  of 
the  Constitution  as  amended  and  adopted  in  1906,  provides  that 
corporations  may  be  formed  under  general  laws,  but  shall  not  be 
created  by  the  legislative  assembly  by  special  laws,  and  that  the 
assembly  shall  not  enact  or  amend  any  charter  or  act  of  incorpora- 
tion for  any  municipality,  city  or  town,  and  that  the  legal  voters  of 
every  city  and  town  may  enaet  or  amend  their  municipal  charter 
subject  to  the  Constitution.  JETeld,  that  the  word  "referendum"  of 
itself  implies  the  existence  of  a  law-making  body  other  than  the 
legal  voters;  that  the  word  "any"  may  sometimes  signify  "every" 
or  "all,"  but  primarily  means  one  individually  out  of  a  number,  and 
is  a  derivative  of  one  signifying  an  indeterminate  unit,  or  number 
of  units  out  of  many  or  all;  and  that,  in  view  of  the  history  and 
purpose  of  the  amendment,  the  legislative  assembly,  while  it  cannot 
enact  a  special  measure,  amending  a  city  or  town  charter,  may  enact 
a  special  law,  amending  the  charter  or  aet  of  incorporation  of  a  mu- 
nicipality other  than  a  city  or  town,  such  as  a  port,  and  that  if  the 
assembly  passes  a  special  measure  for  a  municipality  other  than  a 
cHy  or  town,  its  legal  Totera  ean  apply  tbe  referendum  to  that 
meatnre. 
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Judgment— PWMm  Oondnded— IffonlciiraJlttes. 

6.  A  jadgment  for  or  against  a  mnnieipal  eorporation  in  a  eaii 
coneeming  a  matter  of  general  intereit  is  binding,  not  onlj  on  the 
municipality  and  its  ofScers,  but  also  upon  citizens  or  taxpayers  in  so 
far  as  it  concerns  tbeir  interests  as  members  of  the  general  public, 
and  a  judgment  between  certain  residents  or  taxpayers  and  a  munici- 
pality may  be  conclusive  on  all  other  citizens  similarly  situated. 

Judgment — OondiuiTeness— Appellate  Oourt. 

7.  The  decision  of  an  appellate  court  is  conclusiye  upon  the  partiee 
as  to  the  matter  adjudged  in  subsequent  litigation  between  tnem  in 
the  same  or  any  other  court,  and  this  is  true  even  though  the  appel- 
late court  has  since  decided  differently  In  other  eases. 

From  Multnomah:  Gbobqb  N.  Davis,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Harbis. 

The  object  of  this  snit  is  to  determine  whether  the 
Port  of  Portland  can  lawfully  expend  its  funds  in  dredg- 
ing and  improving  Oregon  Slough.  Hayden  Island 
divides  the  waters  of  the  Columbia  River,  as  they  move 
westward  to  the  sea,  so  that  a  portion  of  the  stream 
passes  along  the  south  side  of  the  island  through  what 
is  known  as  Oregon  Slough  and  the  remainder  flows 
through  the  main  channel  along  the  north  side  until  it 
reaches  the  lower  end  of  the  island  where  all  the  waters 
are  again  united.  The  lines  traced  by  the  Columbia  and 
Willamette  Rivers  may  be  likened  to  the  letter  Y.  The 
Willamette  forms  one  arm  of  the  Y  by  flowing  through 
the  City  of  Portland  and  running  in  a  northwesterly 
direction  until  it  empties  into  the  Columbia;  and  the 
other  arm  of  the  Y  is  supplied  by  the  Columbia.  The 
stem  of  the  Y  is  drawn  by  the  Columbia  running  west- 
ward from  the  confluence  of  the  rivers  to  the  sea. 
The  arms  of  the  Y  inclose  a  body  of  land  which  is 
known  as  the  Peninsula  district  and  upon  which  many 
large  and  important  industries  are  located.  Oregon 
Slough  is  in  the  arm  of  the  Y  formed  by  the  Colum- 
bia River  and  consequently  the  confluence  of  the  two 


541  BosB  t;.  PoBT  of  Portland.  [82  Or. 


rivers  is  west  of  and  below  Hayden  Island  and  Oregon 
Slongh.  Many  of  the  industries  which  have  been  es- 
tablished in  the  Peninsnla  district  are  located  on  or 
near  Oregon  Slongh  and  need  the  nse  and  develop- 
ment of  the  harbor  in  Oregon  Slough  for  the  purpose 
of  promoting  their  business  interests.  Oregon  Slough 
is  within  the  boundary  lines  of  the  Port  of  Portland, 
but  it  is  not  included  within  the  limits  of  the  City  of 
Portland. 

The  legislature  created  the  Port  of  Portland  in 
1891  by  an  act  which  declares  in  Section  2  that  the 
object  of  the  port  **  shall  be  to  so  improve  the  Wil- 
lamette Biver  at  the  cities  of  Portland,  East  Port- 
land and  Albina  (now  united  and  known  as  the  City 
of  Portland),  and  the  Willamette  and  Columbia  Rivers 
between  said  cities  and  the  sea".  Laws  of  1891.  p.  791. 
Afterwards,  the  legislative  assembly  revised  all  pre- 
vious legislation  and  merged  it  into  a  single  enact- 
ment which  is  found  in  Laws  of  1901  page  417,  and 
is  codified  in  Sections  6076  to  6105  L.  0.  L.  inclusive. 
Section  3  of  the  act  (Section  6078  L.  0.  L.)  gives 
the  port  *' power  to  so  improve  the  harbor  in  the  Wil- 
lamette River  at  the  City  of  Portland,  and  the  chan- 
nel of  the  Willamette  and  Columbia  Rivers  between 
said  harbor  and  the  sea;"  Section  4  (Section  6079 
L.  0.  L.)  repeats  the  limitation,  found  in  Section  3, 
when  power  is  granted  to  control  the  Willamette  River 
^*in  the  harbor  at  the  City  of  Portland,  and  of  the 
Willamette  and  Columbia  Rivers  between  said  harbor 
and  the  sea;"  and  the  same  restriction  appears  in 
the  language  which  grants  the  right  to  make  rules  and 
regulations  for  the  navigation  and  use ' '  of  said  harbor 
in  said  City  of  Portland"  or  of  the  T't^lamette  and 
Columbia  Rivers  ^^betwe^i  said  harbor  and  the  sea." 
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At  an  election  held  in  1908,  the  legal  voters  of  the 
port  adopted  an  initiative  petition  to  include  the  power 
to  maintain  a  towage  and  pilotage  service  between  the 
port  and  the  open  sea ;  and  in  Farrell  v.  Port  of  Port- 
land, 52  Or.  582  (98  Pac.  145),  this  court  ruled  that 
the  amendment  was  legally  adopted. 

Acting  upon  an  initiative  petition  the  legal  voters 
of  the  Port  of  Portland  at  an  election  held  on  Novem- 
ber 5,  1912,  attempted  to  amend  their  charter  or  act 
of  incorporation  by  including  the  power  to  dredge 
Oregon  Slough  and  since  that  time  considerable  sums 
have  been  expended  in  the  improvement  of  that  water- 
way. On  October  5,  1916,  the  port  conunissioners  di- 
rected the  general  manager  to  place  a  dredge  in  Oregon 
Slough  and  proceed  to  make  a  channel  of  a  prescribed 
depth.  The  plaintiff  questions  the  right  of  the  port 
to  expend  money  on  that  intended  improvement. 

The  complaint  declares  that  the  defendant  intends 
to  carry  out  the  resolution  passed  by  the  conunis- 
sioners and  asks  that  the  port  be  enjoined  from  using 
any  funds  in  the  improvement  of  Oregon  Slough.  The 
port  demurred  to  the  complaint  and  owners  of  some 
of  the  industries  interested  in  the  development  of  the 
waterway  intervened  and  answered.  Their  answer 
in  substance  avers  that  the  improvement  of  Oregon 
Slough  is  necessary  for  their  enterprises;  that  they 
have  contributed  large  sums  which  have  been  used 
for  improving  the  slough;  and  that  they  made  these 
contributions,  established  their  plants  and  made  their 
investments  in  reliance  upon  the  decision  in  Farrell  v. 
Port  of  Portland,  52  Or.  582  (98  Pac.  145),  holding 
that  the  port  could  amend  its  charter.  The  plaintiff 
demurred  to  the  answer  of  the  interveners.  After 
the  court  sustained  the  demurrer  to  the  complaint  and 
overruled  the  one  to  the  answer,  the  plaintiff  declined 
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to  plead  further   and  then  appealed  from  the  con- 
sequent decree  dismissing  the  suit. 

Bevebsbd  Ain>  Bemakdbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  M.  E.  Grumpacker. 

For  respondents^  the  Port  of  Portland  and  its  com- 
missionersy  there  was  a  brief  over  the  name  of  Messrs. 
Wood,  Montague,  Hunt  <&  Cookingham,  with  oral  argu- 
ments by  Mr.  Erskine  Wood  and  Mr.  Richard  W. 
Montague. 

For  respondents  and  interveners  there  was  a  brief 
over  the  names  of  Messrs.  Carey  <&  Kerr  and  Mr.  Omar 
C.  Spencer,  with  oral  arguments  by  Mr.  James  B.  Kerr 
and  Mr.  Spencer. 

Mr.  Justicb  Harris  delivered  the  opinion  of  the 
court. 

It  is  plain,  and  counsel  for  the  port  concede,  that- 
the  legislative  act  of  1901  does  not  empower  the  Port 
of  Portland  to  improve  Oregon  Slough  for  the  rea- 
son that  it  is  outside  the  limits  of  the  City  of  Port- 
land and  is  at  a  point  on  the  Columbia  Biver  above 
and  east  of  the  mouth  of  the  Willamette  Biver,  and 
is  not  any  part  of  **the  harbor  in  the  Willamette  at 
the  City  of  Portland '  ^  and  is  no  part  of  * '  the  channel 
of  the  Willamette  and  Columbia  Biver s  between  said 
harbor  and  the  sea^';  and,  therefore,  no  funds  can  be 
expended  in  the  improvement  of  Oregon  Slough  unless 
the  charter  was  amended  in  1912.  The  steps  taken 
to  bring  about  the  election  and  attempted  amendment 
in  1912  were  regular  in  all  respects  and  the  only  ques- 
tion involved  is  whether  the  legal  voters  of  a  port 
can  amend  their  own  charter.  If  the  voters  of  th^ 
port  cannot    on  their  own  initiative,  and  without  a 
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law  granting  power  or  an  enabling  act  which  carries 
a  continuous  offer  of  corporate  authority,  legislate 
unto  themselves  power  to  legislate,  then  the  charter 
was  not  amended  in  1912 ;  but,  if  they  can  legislate  au- 
thority unto  themselves  without  the  aid  of  a  law  passed 
by  the  legislature  or  the  people  of  the  whole  state,  then 
the  charter  was  legally  amended  and  the  port  pos- 
sesses authority  to  improve  Oregon  Slough. 

If  the  reasoning  employed  and  the  conclusion 
reached  in  State  ex  rel.  v.  Astoria,  79  Or.  1  (154  Pac. 
399),  are  to  govern,  then,  that  case  is  decisive  here 
for  it  is  there  held  that  the  legal  voters  of  a  port  can- 
not on  their  own  independent  initiative  amend  their 
charter.  While  this  appeal  could,  without  further  dis- 
cussion, be  determined  upon  the  authority  of  the  latest 
precedent,  nevertheless,  on  account  of  the  immediate 
as  well  as  the  future  importance  of  the  questions  pre- 
sented, they  have  been  examined  and  considered  anew. 

This  litigation  arises  out  of  the  difficulty  encountered 
in  construing  two  amendments  to  the  state  Constitu- 
tion which  were  adopted  in  1906  and  are  designated 
as  Article  XI,  Section  2,  and  Article  IV,  Section  la. 
All  that  part  of  Article  XI,  Section  2,  which  is  material 
here,  reads  thus: 

**  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly 
by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend,  or  repeal  any  charter  or  act  of  incor- 
poration for  any  municipality,  city  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws  of  tiie 
State  of  Oregon,  *' 

Preserving  the  punctuation  found  in  the  initiative 
petition  filed  with  the  Secretary  of  State,  Article  IV, 
Section  la,  is  here  set  out  in  full : 
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**The  referendum  may  be  demanded  by  the  people 
against  one  or  more  items^  sections  or  parts  of  any 
act  of  the  legislative  assembly  in  the  same  manner 
in  which  such  power  may  be  exercised  against  a  com- 
plete act.  The  filing  of  a  referendum  petition  against 
one  or  more  items^  sections  or  parts  of  an  act  shall 
not  delay  the  remainder  of  that  act  from  becoming 
operative.  The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution,  are  hereby 
further  reserved  to  the  legal  voters  of  every  muni- 
cipality and  district,  as  to  all  local,  special  and  muni- 
cipal legislation,  of  every  character,  in  or  for  their 
respective  municipalities  and  districts.  The  manner 
of  exercising  said  powers  shall  be  prescribed  by  gen- 
eral laws,  except  that  cities  and  towns  may  provide 
for  the  manner  of  exercising  the  initiative  and  ref- 
erendum powers  as  to  their  municipal  legislation.  Not 
more  than  10  per  cent  of  the  legal  voters  may  be  re- 
quired to  order  the  referendum,  nor  more  than  15  per 
cent  to  propose  any  measure,  by  the  initiative,  in  any 
city  or  town.'* 

The  punctuation  of  the  above  section  as  it  is  printed 
in  Lord's  Oregon  Laws  is  in  some  respects  different 
from  the  punctuation  found  in  the  petition  itself. 

1.  Each  of  the  two  sections  is  an  initiated  amend- 
ment and  both  were  adopted  by  the  people  at  the  same 
election.  These  amendments  were  enacted  by  the  peo- 
ple and  for  themselves;  it  is  their  Constitution;  and, 
if  possible  their  intent  should  be  ascertained  and 
given  full  effect,  for  the  reason  that  the  inquiry  is  not 
what  the  people  can  do  but  the  inquiry  is :  What  have 
they  doneT  None  of  the  language  should  be  strained 
or  distorted  or  given  an  unnatural  meaning;  but, 
every  word,  clause  and  sentence  should  be  accorded 
whatever  consistent  meaning  the  context  naturally 
suggests. 

2.  All  the  adjudications  that  have  spoken  on  the 
subject  have,  without  a  dissenting  voioe,  said  that 
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these  two  amendments  must  be  construed  together  for 
the  reason  that  they  were  adopted  by  the  electorate  at 
the  same  time.  The  language  employed  by  the  two  sec- 
tions has  provoked  much  debate  and  produced  a 
variety  of  opinions  concerning  the  true  construction  to 
be  given  the  words  found  in  the  amendments.  It  is 
not  easy  and  perhaps  it  is  impossible  to  give  a  full 
and  comprehensive  meaning  to  every  word  in  the 
amendments  and  at  the  same  time  avoid  friction  and 
bring  about  complete  harmony  between  them.  One 
section  should  not  be  so  interpreted  as  to  give  some 
meaning  to  it  and  no  meaning  to  the  other  or  some 
part  of  it. 

3.  While  we  must  endeavor  to  ascertain  the  inten- 
tion of  the  people,  as  expressed  in  the  Constitution^ 
yet  to  the  extent  that  attributes  of  sovereignty  are 
granted  to  local  subdivisions  the  language  carrying 
the  grant  should  be  strictly  construed  for  the  reason 
that  such  grant  is  a  limitation  upon  the  power  of  the 
legislature  {Thurber  v.  McMinnvUle,  63  Or.  410,  414 
(128  Pac.  43) ;  and  the  statement  of  this  rule  together 
with  the  contention  made  by  plaintiff  that  the  1901 
charter  should  be  strictly  construed,  suggest  the 
observation  that  to  construe  a  Constitution,  for  the 
purpose  of  ascertaining  whether  under  it  a  power  can 
be  or  is  granted,  is  not  the  same  thing  as  construing  a 
charter,  when  it  is  conceded  that  a  power  can  be  con- 
stitutionally conferred  and  the  only  inquiry  is 
whether  it  has  in  fact  been  granted.  Governed  by 
these  rules  of  construction,  an  attempt  will  be  made  to 
discover  whether  either  or  both  amendments  to  the 
Constitution  have  conferred  upon  ports  the  right  to 
amend  their  own  charters. 

4.  Turning  to  the  quotation  from  Article  XI,  Section 
2,  it  will  be  observed  that  it  contains  three  sentences. 
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The  first  sentence  relates  to  the  creation  of  corpora- 
tions and  it  contains  an  express  permission  conpled 
with  an  express  prohibition.  The  permission  allows 
the  legislature  to  pass  general  laws  nnder  which  all 
kinds  of  corporations  may  be  formed;  and  the  pro- 
hibition prevents  the  legislature  from  creating  any 
kind  of  a  corporation  by  a  special  law.  The  second 
sentence  only  applies  to  a  **  municipality,  city  or 
town.'*  The  word  ** municipality '^  is  either  used  in  a 
broad  sense  or  else  it  has  a  restricted  meaning.  If 
the  term  is  comprehensive  in  its  scope,  it  would  include 
municipalities  like  ports ;  but,  if  the  term  is  to  be  given 
a  restricted  meaning  and  is  used  as  a  synonym  for 
city  or  town  then  it  would  signify  a  municipality  in 
the  nature  of  a  city  or  town  and  would  not  include  a 
port.  However,  regardless  of  the  scope  of  the  mean- 
ing of  the  word  **  municipality, ''  the  second  sentence 
when  speaking  of  a  ** municipality,  city  or  town*'  con- 
tains either  an  express,  absolute  and  unlimited  pro- 
hibition as  to  those  corporate  bodies,  or  it  contains  an 
express  but  limited  prohibition  accompanied  by  an 
implied  permission.  If  the  prohibition  is  absolute  then 
the  legislature  not  only  cannot  pass  a  special  law 
affecting  a  specific  city  or  town  but  it  cannot  enact  a 
general  law  applying  to  all  municipalities  or  cities  or 
towns.  If,  however,  the  prohibition  is  limited  so  as 
only  to  prevent  the  passage  of  special  laws  which  en- 
act, amend  or  repeal  single  charters  or  acts  of  incor- 
poration then  that  limited  prohibition  necessarily  im- 
plies a  permission  to  enact  general  laws.  No  attempt 
is  yet  made  to  ascertain  whether  the  prohibition  con- 
tained in  this  sentence  is  unlimited  or  curtailed,  for 
the  inquiry  still  being  pursued  is  whether  the  port  can 
itself  amend  its  charter.  The  third  sentence  contains 
an  express  permission  and  an  implied  prohibition: 
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The  permission  enables  cities  and  towns  to  enact  and 
amend  their  municipal  charter  and  at  the  same  time 
by  its  silence  impliedly  excludes  every  other  kind  of  a 
corporation.  The  first  sentence  relates  to  the  creation 
of  corporations,  while  the  second  refers  to  what  can- 
not be  done  after  a  municipality,  city  or  town  has  been 
created  and  the  third  speaks  of  what  can  be  done  by 
a  city  or  town  after  it  has  come  into  existence.  No 
word  or  clause  or  sentence  appearing  in  this  section  of 
the  Constitution  furnishes  the  slightest  suggestion 
that  any  corporate  body,  other  than  a  city  or  town,  can 
amend  its  own  charter  or  act  of  incorporation.  The 
section  may  be  scrutinized  as  a  whole  or  dissected  sen- 
tence by  sentence,  clause  by  clause  and  word  by  word, 
and  the  process  may  be  aided  by  beguiling  sophistry 
or  cunning  casuistry  or  compelling  logic  and  yet  it 
will  be  utterly  impossible  to  extract  a  sustainable  con- 
clusion that  a  port  can  amend  its  own  charter;  and, 
therefore,  if  the  Port  of  Portland  has  authority  to 
legislate  power  to  itself  that  authority  must  appear 
in  Article  IV,  Section  la. 

Stated  in  broad  terms  the  argument  is  that  Article 
rV,  Section  la  grants  to  every  **  municipality  and  dis- 
trict" the  initiative  and  referendum  powers  **as  to  all 
local,  special  and  municipal  legislation ;  ^ '  that  the  dis- 
puted amendment  of  1912  was  municipal  legislation; 
and  that  therefore  the  port  was  empowered  to  amend 
its  charter. 

Since  Article  IV,  Section  la,  speaks  of  *Hhe  initia- 
tive and  referendum  powers  reserved  to  the  people  by 
the  Constitution' '  and  as  the  powers  referred  to  are 
preserved  by  Article  IV,  Section  1,  it  will  be  necessary 
to  give  some  notice  to  the  latter  section  before  we  can 
know  what  is  further  reserved  by  the  former  section. 

The  constitutional  amendment  of  1902,  known  as 
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Article  IV,  Section  1,  did  not  deprive  the  legislature 
of  authority  to  enact  laws  but  it  expressly  declares 
that  ^^the  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly"  with  a  limitation,^ 
however,  which  reserves  to  the  people  *  *  power  to  pro- 
pose laws  and  amendments  to  the  Constitution  and  to 
enact  or  reject  the  same  at  the  polls,  independent  of 
the  legislative  assembly,  and  also  reserve  power  at 
their  own  option  to  approve  or  reject  at  the  polls  an 
act  of  the  legislative  assembly.'' 

The  initiative  power  defined  in  Article  IV,  Section 
1  means  the  right  of  the  legal  voters  of  the  state  at 
large  to  initiate  and  enact  laws  or  amendments  to  their 
Constitution.  Before  this  amendment  of  1902  the 
people  had  delegated  their  legislative  authority  to 
their  representatives  by  a  Constitution  which  declared 
that  ''the  legislative  authority  of  the  state  shall  be 
vested  in  the  legislative  assembly";  but,  by  reserving 
the  initiative  power  the  people  returned  to  themselves 
the  right,  which  they  had  in  the  very  origin  of  state 
government,  to  legislate.  In  the  beginning,  the  whole 
sum  of  legislative  power  came  from  all  the  people  and 
when  they  I'eclaimed  the  right  to  legislate  they  only  re- 
turned to  themselves  what  they  had  previously  dele- 
gated to  their  representatives  and  hence  no  charter  is 
needed  to  measure  the  right  of  the  people  to  legislate, 
for  it  is  a  right  which  is  unfettered  except  as  the  people 
themselves  have  limited  it.  The  legislative  assembly  is 
still  retained,  however,  as  the  agent  of  the  people 
and  the  principals  have  reserved  imto  themselves  the 
right  to  ratify  or  reject  measures  passed  by  their 
representatives.  When  the  people  initiate  and  adopt 
a  law  they  do  so  in  the  exercise  of  the  initiative  and 
when  a  measure  which  has  been  adopted  by  the  legisla- 
ture is  referred  to  and  acted  upon  by  the  people  they 
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have  made  use  of  the  referendum  power.  These  are 
the  initiative  and  referendum  powers  which  had  been 
** reserved  to  the  people  by  the  Constitution^*  and 
which  by  Article  IV,  Section  la,  **are  hereby  further 
reserved  to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legisla- 
tion ; ' '  and  it  is  therefore  argued  that  the  entire  quan- 
tity of  power  to  enact  '^  local,  special  and  municipal 
legislation"  has  been  subtracted  from  the  aggregate 
of  sovereign  legislative  authority  and  set  adrift  for 
the  use  of  any  and  every  municipality. 

Reasoning  by  analogy,  it  is  contended  that  since  the 
total  amount  of  legislative  power  has  been  given  by 
the  Constitution  itself  to  the  people  of  the  state  at 
large,  therefore  the  whole  sum  of  municipal  legis- 
lative power  has  likewise  been  given  by  the  Constitu- 
tion itself  to  the  people  of  a  municipality  and  to  those 
of  a  district,  and  that  nothing  more  is  required  to  aid 
the  grant  made  by  the  Constitution.  This  contention 
is  equivalent  to  saying  that  as  to  local,  special  and 
municipal  legislation  a  municipality  or  district  is  just 
as  supreme  as  are  the  legal  voters  of  the  state  as  to 
state-wide  legislation,  and  that  therefore  no  charter 
is  required  or,  even  if  it  is  essential,  the  legal  voters 
can  amend  their  own  charter  or  act  of  incorporation 
without  first  receiving  permission  from  any  other 
legislative  body. 

It  must  be  conceded  that  Article  IV,  Secton  la,  in- 
cludes cities  and  towns  as  well  as  other  municipalities 
and  that  cities  and  towns  derive  just  as  much  author- 
ity from  this  section  as  any  other  municipality,  and 
that  therefore  if  Section  la  dispenses  with  the  need 
of  charters  then  a  city  or  town  can  enact  municipal 
legislation  to  the  fullest  limit  without  a  charter.  This 
section  grants  to  a  port  no  more  power  than  it  con- 
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fers  upon  a  city  but  the  latter  is  given  just  as  much 
and  in  fact  more  power  than  the  former.  When  we 
turn  to  Article  XI,  Section  2,  however,  we  observe  that 
a  charter  is  necessary,  and  there  cities  and  towns  are 
granted  the  right  to  enact  or  amend  their  own  char- 
ter. The  grant  of  power  to  enact  and  amend  their 
own  charter  is  only  one  way  of  saying  that  a  charter 
is  requisite  as  a  measure  of  corporate  authority  be- 
cause otherwise  it  would  have  been  enough  merely  to 
provide  for  the  creation  of  a  city  or  town.  The  very 
circumstance  that  provision  is  made  for  the  amend- 
ment  of  a  charter  is  a  recognition  of  the  necessity 
for  the  enlargement  of  a  charter  before  an  enlarged 
municipal  power  can  be  exercised.  The  same  persons 
framed  Article  XI,  Section  2,  and  Article  IV,  Section 
la,  and  they  certainly  did  not  intend  to  say  in  Article 
XI,  Section  2,  that  a  city  must  have  a  charter  and  in 
Article  IV,  Section  la,  that  one  was  not  needed.  Both 
sections  must  be  so  read  as  to  produce  harmony.  If 
Article  IV,  Section  la,  dispenses  with  charters  then 
much  of  Article  XI,  Section  2,  is  deadwood;  but,  if 
the  latter  section  is  construed  to  mean  what  it  says 
then  a  city  or  town  must  have  a  charter  just  as  it  was 
obliged  to  have  one  in  the  past,  and  the  reason  of 
the  need  for  one  is  that  it  is  an  instrument  containing 
the  measure  of  exercisable  power.  The  framers  of 
this  amendment  recognized  the  continued  need  for  a 
city  charter.  A  city  is  a  type  of  municipal  govern- 
ment containing  higher  attributes  of  sovereignty  than 
any  other  local  subdivision  and  consequently  the  rec- 
ognition of  the  necessity  of  a  charter  for  a  city  carries 
with  it  a  like  recognition  of  the  need  of  a  charter  or 
instrument  of  some  kind  by  which  to  determine  the 
extent  to  which  a  municipality  or  district  proposes  to 
enact  local,  special  and  municipal  legislation.    Every 
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municipality  or  corporate  body  must  have  a  charter 
or  grant  of  power,  A  mnnicipality  only  exercises  the 
power  granted  to  it  while  the  people  of  the  state  at 
large  exercise  all  power  except  as  curbed  by  limita- 
tions placed  in  the  Constitution  by  themselves  upon 
themselves.  By  the  terms  of  Article  XI,  Section  2, 
a  city  must  have  a  charter  and  it  is  inconceivable  that 
Article  IV,  Section  la,  dispenses  with  the  need  of  one. 
If  by  Article  IV,  Section  la,  a  port  needs  none  then 
by  the  same  token  a  city  needs  none.  A  city  can  exer- 
cise only  such  powers  as  it  has  incorporated  in  its 
charter  and  a  port  is  not  more  puissant.  The  very 
fact  that  Article  XI,  Section  2,  provides  for  enacting 
or  amending  a  charter  after  a  city  or  town  has  been 
created  is  of  itself  only  another  way  of  saying  that 
a  charter  enumerating  the  powers  to  be  exercised  is 
indispensable;  otherwise,  it  would  have  been  enough 
simply  to  provide  a  procedure  by  which  a  group  of 
persons  could  transform  themselves  into  a  city  or 
town  and  proceed  to  pass  city  ordinances.  Why 
amend  a  charter  if  a  charter  is  not  essential  t  Some- 
body answers :  Cities  and  towns  have  representative 
bodies  called  councils  and  a  charter  is  necessary  to 
limit  the  authority  of  those  councils.  The  reply  is 
that  this  identical  Port  of  Portland  at  the  very  time 
of  the  adoption  of  the  amendments  to  the  Constitu- 
tion also  had  a  representative  body  made  up  of  port 
commissioners  who  were  and  are  the  equivalent  of 
city  coundlmen. 

To  amend  a  charter  is  one  step  and  to  exercise  a 
charter  power  by  transforming  it  into  an  ordinance  is 
another  step  so  that  the  process  has  required  two 
steps.  Why  has  the  Constitution  made  provision  for 
two  steps  if  the  first  step  was  enough  t  There  is  noth- 
ing in  these  two  amendments  to  the  Constitution  which 
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will  serve  as  a  f onndation  for  the  claim  that  it  was 
intended  to  do  away  with  charters;  bnt,  on  the  con- 
trary every  item  of  tangible  evidence  indicates  that 
some  law-making  authority  must  take  or  grant  a  power 
before  a  municipality  can  exercise  it.  Had  it  been 
the  intent  to  abolish  charters  Article  XI,  Section  2, 
would  have  contained  appropriate  or  at  least  some 
language  to  indicate  that  intent  instead  of  employing 
words  which  mean  nothing  unless  they  assume  and 
imply  and  therefore  signify  the  continued  necessity 
of  a  charter  which  shall  now  serve  the  same  purposes 
as  before.  If  we  are  to  preserve  the  presumption  that 
all  the  words  appearing  in  both  sections  were  inserted 
for  the  purpose  of  conveying  some  meaning,  then  the 
conclusion  is  inevitable  that  Article  IV,  Section  la, 
does  not  dispense  with  the  necessity  of  a  charter  when 
Article  XI,  Section  2,  recognizes  it  as  a  sine  qua  non, 
and  that  the  former  section  does  not  grant  the  right 
to  enact  or  amend  a  charter  to  every  Idnd  of  a  public 
corporation  when  the  latter  section  in  direct  terms 
confers  the  right  on  cities  and  towns  only,  and  by  every 
known  canon  of  judicial  construction  withholds  the 
privilege  from  every  other  corporation.  Surely,  the 
persons  who  drafted  these  two  sections  of  the  Con- 
stitution did  not  contemplate  that  one  would  conflict 
with  the  other  nor  that  one  would  nullify  any  portion 
of  the  other,  especially  when  each  was  framed,  sub- 
mitted and  adopted  as  a  companion  of  the  other. 
Both  sections  recognize  the  necessity  of  a  charter  as 
the  measure  of  the  legislative  power  to  be  exercised 
by  corporations  and  both  sections  contemplate  that  no 
local  subdivision  of  government  except  cities  and 
towns  can  appropriate  legislative  power  unto  itself. 

Proceeding  with  the  contentiou   it  is  insisted  that, 
even  though  it  be  determined  that  a  port  must  have 
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a  charter,  nevertheless,  the  legal  voters  of  the  Port  of 
Portland  can  amend  their  own  charter  and  that  this 
power  comes  from  Article  IV,  Section  la.  Again, 
attention  is  directed  to  the  fact  that  Article  IV,  Sec- 
tion la,  embraces  cities  and  towns  and  every  possible 
power  granted  to  any  other  corporate  body  is  likewise 
conferred  upon  every  city  and  town;  and,  moreover, 
this  very  section  extends  to  cities  and  towns  the  right 
to  prescribe  the  manner  in  which  they  shall  exercise 
the  initiative  and  referendum  powers,  a  favor  not  ac- 
corded to  any  other  corporate  body.  If  Article  IV, 
Section  la,  authorizes  the  legal  voters  of  any  kind  of 
a  public  corporation  to  enact  or  amend  their  own 
charters,  then  most  of  the  third  sentence  of  Article  XI, 
Section  2,  is  a  prodigal  waste  of  words  and  is  utterly 
useless,  for  the  reason  that  it  would  be  a  work  of  super- 
erogation to  say  that  the  legal  voters  of  cities  and 
towns  can  enact  or  amend  their  own  charters  if  that 
right  had  been  conferred  by  the  former  section. 
Moreover,  when  Article  XI,  Section  2,  says  that  the 
legal  voters  of  cities  and  towns  can  enact  or  amend 
their  charters,  it  amounts  to  saying  that  no  other  sub- 
division of  government  can  enact  or  amend  its  charter 
for  the  reason  that  the  expression  of  one  excludes  all 
the  rest.  If  Article  IV,  Section  la,  grants  to  a  port 
the  right  to  legislate  unto  itself  a  power  to  legislate 
then  that  section  of  the  Constitution  conflicts  with 
Article  XI,  Section  2.  It  is  unreasonable  to  suppose 
that  it  was  intended  that  one  section  would  give  to  all 
what  another  section  only  gives  to  some,  or  that  one 
would  grant  what  another  withholds  for  this  would 
result  in  conflict  instead  of  harmony,  and  harmony  is 
the  ** consummation  devoutly  to  be  wished.^*  No  sub- 
division of  government  like  a  port  or  district  can  exer- 
cise power  unless  that  power  is  first  granted  by  some 
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lawmakers  authorized  to  legislate  that  power  to  the 
municipality  or  district.  The  Constitution  enables  the 
legal  voters  of  cities  and  towns  to  enact  or  amend  their 
charter,  but  does  not  permit  the  legal  voters  of  any 
other  municipality  or  district  to  enact  or  amend  their 
charter  or  act  of  incorporation  without  outside  legis- 
lative aid. 

5.  It  is  next  claimed  in  behalf  of  the  port  that  if 
its  voters  cannot  amend  their  own  charter  then  for  all 
practical  purposes  the  corporate  body  will  be  stunted 
and  it  cannot  grow  for  the  reason  that  the  legislature 
is  prohibited  from  amending  the  charter  and  it  is  not 
feasible  to  call  upon  all  the  voters  of  the  state  for  an 
enlarged  charter  or  act  of  incorporation.  It  must  be 
conceded  that  it  is  not  at  all  probable  that  either  the 
f  ramers  of  any  part  of  the  Constitution  or  the  people 
of  the  state  ever  intended  to  confine  the  right  of 
amending  port  charters  exclusively  to  the  voters  of 
the  state  at  large,  and  hence  we  now  inquire  whether 
the  legislature  is  absolutely  prohibited  from  passing 
either  a  general  or  a  special  law  which  amends  or 
affects  charters  or  acts  of  incorporation  of  ports. 

If  the  legislature  is  prohibited  from  passing  meas- 
ures which  may  operate  as  amendments  to  charters 
the  prohibition  cannot  be  found  in  Article  IV,  Section 
la.  Viewing  this  section  by  itself,  not  a  word  can  be 
found  which  intimates  that  the  legislature  is  powerless 
to  pass  measures  affecting  charters.  •  It  is  true  that 
Section  la  further  reserves  the  initiative  and  refer- 
endum powers,  and  the  powers  referred  to  are  the  ones 
which  had  been  previously  reserved  to  the  legal  voters 
of  the  state.  The  powers  reserved  to  the  legal  voters 
of  the  state  do  not  abolish  the  legislature  nor  preclude 
it  from  enacting  laws  but  on  the  contrary  *  *  the  legis- 
lative authority  of  the  state  shall  be  vested  in  a  legis- 
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lative  assembly,*'  although  the  people  have  reserved 
the  right  to  initiate  their  own  laws  or  to  refer  meas- 
ures passed  by  the  legislature.  The  word  **  referen- 
dum *'  of  itself  implies  the  existence  of  a  law-making 
body  other  than  the  legal  voters.  If  it  be  contended 
that  Section  la  does  not  prevent  the  people  of  the  state 
at  large  from  amending  charters  but  that  it  does  pro- 
hibit the  legislative  assembly,  then  the  answer  is :  that 
this  section,  standing  alone,  is  equally  devoid  of  pro- 
hibition against  the  legislature  as  it  is  against  the 
voters  of  the  state  at  large ;  and,  therefore,  if  this  sec- 
tion confers  municipal  supremacy  upon  the  munici- 
pality itself  then  that  supremacy  is  as  complete  over 
the  voters  of  the  state  at  large  as  it  is  over  the  legis- 
lative assembly  in  which  the  legislative  authority  of 
the  state  is  vested.  However,  no  person  has  ever 
argued  or  even  suggested  that  the  legal  voters  of  the 
state  are  prohibited  by  Section  la  from  passing  laws 
amending  municipal  charters.  If  Article  IV,  Section 
la,  presents  no  obstacle  to  the  voters  of  the  state  at 
large  it  offers  no  resistance  to  action  by  the  legis- 
lature; andy  consequently,  there  is  no  impediment  to 
municipal  law-making  unless  Article  XI,  Section  2,  is 
an  obstacle. 

The  examination  of  Article  XI,  Section  2,  with  a 
view  of  ascertaining  the  extent  of  the  prohibition  im- 
posed upon  the  legislative  assembly  carries  us  into  a 
field  of  contention  and  debate.  While  the  words  found 
in  the  amendment  cannot  be  controlled  by  any  extrane- 
ous language,  whether  appearing  in  the  ballot  title 
or  in  the  argument  which  accompanied  the  tentative 
draft,  or  elsewhere,  nevertheless,  it  may  be  of  some 
interest  first  to  give  an  account  of  the  genesis  of  the 
amendment  and  possibly  this  recital  together  with  the 
words  of  the  ballot  title  will  throw  some  light  upon  the 
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doubtful  language  which  has  produced  so  much  con- 
troversy about  the  construction  to  be  placed  upon 
Article  XI,  Section  2. 

On  September  6, 1906,  a  circular  letter  accompanied 
by  a  tentative  draft  of  a  proposed  amendment  to 
Article  XI,  Section  2,  and  a  like  draft  of  what  is  now 
Article  TV,  Section  la,  was  mailed  **to  more  than  a 
thousand  representative  citizens  of  Oregon  to  get  their 
opinion  on  the  wisdom  of  trying  to  submit  the  inclosed 
suggested  constitutional  amendments.''  The  letter 
avowed  that  it  was  the  purpose  of  the  signers  to  *  *  try 
to  form  an  organization  of  four  hundred  or  five  hun- 
dred citizens  to  present  such  of  these  measures  as  may 
be  agreed  upon''  and  closed  with  a  request  for  a  reply 
to  W.  S.  U'Ren.  The  names  of  17  persons  with  that 
of  Thomas  A.  McBride,  who  is  now  the  Chief  Justice 
of  this  court,  heading  the  list,  appear  as  the  signers 
and  authors  of  the  letter.  Subsequently  the  persons 
who  were  promoting  the  proposed  constitutional 
amendments  formed  an  organization  known  as  the 
People's  Power  League  of  Oregon  with  four  officers 
and  an  executive  committee  of  21  persons  including' 
Thomas  A.  McBride. 

The  tentative  draft  of  the  proposed  amendment  to 
Article  XI,  Section  2,  was  substantially  the  same  and 
almost  identical  in  terms  with  Senate  Joint  Besolution 
No.  3,  which  was  adopted  by  the  legislative  assembly 
in  1901  and  again  in  1903  (Laws  1901,  p.  471 ;  Laws 
1903,  p.  346) ;  and  accompanying  that  tentative  draft 
was  an  argument  which  is  here  quoted  for  the  reason 
that  it  fully  explains  the  real  purpose  of  the  amend- 
ment: 

^^The  usual  method  of  making  city  charters  in  the 
past  has  been,  in  this  state,  for  a  few  men  to  agree 
on  tiie  charter  they  wanted  for  the  city.  Then  it  was 
introduced  in  the  legislative  assembly  by  one  of  their 
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coHnty  members.  It  was  referred  to  a  committee  con- 
sisting of  the  members  from  his  county,  reported 
favorably,  of  course,  and  enacted  by  unanimous  con- 
sent of  the  legislature.  No  other  member  ever  sees 
or  cares  anything  about  it.  The  only  exception  in 
Oregon  to  this  method  is  the  charter  under  which  Port- 
land is  governed,  and  which  seems  to  be  the  most  sat- 
isfactory the  city  ever  had.  This  was  drafted  by  a 
committee  of  citizens  and  approved  by  the  peojjle  at  an 
election,  after  which  it  was  enacted  by  the  legislature- 
But  the  action  of  the  legislature  is  a  needless  formal- 
ity. Of  what  interest  are  the  local  laws  of  Portland 
to  farmers  of  Klamath  County,  or  the  charter  or  or- 
dinances of  Lakeview  to  the  fishermen  of  the  Columbia 
River?  This  amendment  is  another  step  towards  home 
rule  in  home  affairs.  If  it  is  enacted  it  will  not  only 
relieve  the  legislature  of  a  great  deal  of  useless  labor,, 
but  it  will  place  the  power  to  make  the  city  laws  in 
the  hands  of  the  people  who  have  to  obey  them. '  * 

An  examination  of  the  public  prints  issued  at  that 
time  discloses  that  the  idea  which  was  uppermost  in 
the  minds  of  all  was  to  take  from  the  legislature  the 
power  to  make  a  charter  for  a  city  or  town  by  a  special 
law.  The  evil  sought  to  be  removed  was  the  making 
of  a  single  charter  for  a  single  city  by  a  few  men  who 
agreed  **on  the  charter  they  wanted  for  the  city.**" 
The  suggestion  was  nowhere  made  that  evils  were  nec- 
essarily involved  in  the  enactment  of  general  laws^ 
which  affected  all  the  cities  and  towns  alike.  Indeed, 
comparatively  few  general  municipal  laws  had  been 
passed;  and  it  is  a  noteworthy  fact  that  most* of  the 
general  municipal  legislation  was  admittedly  meritor- 
ious, for  example,  the  Bancroft  bonding  act.  While 
the  farmers  of  Klamath  County  might  not  be  inter- 
ested in  a  law  which  applied  only  to  Portland  and  the 
Columbia  Biver  fishermen  might  not  be  concerned  in 
the  charter  or  ordinances  of  Lakeview,  yet,  both  the 
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Klamath  Coimty  farmers  and  fhe  Columbia  Biver 
fishermen  might  be  vitally  interested  in  a  general  law 
which  expressed  a  state-wide  policy  concerning  mnnici- 
palitieSy  and  that  interest  might  be  just  as  vital  as 
their  interest  in  a  law  affecting  all  road  districts,  or 
all  school  districts  or  all  counties. 

The  tentative  draft  of  Article  IV,  Section  la,  was 
also  accompanied  by  an  argument  which  is  devoted 
mainly  to  a  consideration  of  the  referendum  against 
single  items  and  sections  of  appropriation  bills  and 
concludes  with  a  single  sentence  that  is  applicable  to 
the  desirability  of  referring  municipal  l^slation  and 
reads  thus: 

*  *  The  adoption  of  this  amendment  will  give  the  peo- 
ple power  to  control  salaries  of  county  and  district 
officers.  * ' 

After  making  changes,  the  tentative  drafts  finally 
crystallized  into  forms  which  were  satisfactory  to  the 
People  *s  Power  League  of  Oregon  and  that  organiza- 
tion then  caused  initiative  petitions  to  be  circulated 
and,  on  February  3,  1906,  completed  initiative  peti- 
tions were  filed  in  the  office  of  the  Secretary  of  State 
requiring  that  both  proposed  measures  be  placed  upon 
the  ballots  to  be  cast  at  the  ensuing  general  election. 
At  the  time  of  the  submission  of  the  proposed  amend- 
ments it  was  not  the  specific  duty  of  the  Attorney  Gten- 
€ral,  as  it  is  now,  to  prepare  the  ballot  titles  for  initi- 
ated or  referred  measures,  and  consequently  the  ballot 
title  for  Article  XI,  Section  2,  was  prepared  by  a 
quorum  of  the  executive  comndttee  of  the  People's 
Power  League  of  Oregon  and  filed  with  the  Secretary 
of  State  who  caused  the  ballot  title  to  be  printed,  as 
it  was  submitted  to  him,  thus:  '^ Constitutional  amend- 
ment giving  cities  and  towns  exclusive  power  to  enact 
and  amend  their  charters.  * ' 
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Having  given  an  acconnt  of  the  origin  and  evolution 
of  the  amendment,  we  are  enabled  to  attempt  to  ascer- 
tain the  constmction  to  be  placed  npon  Article  XI, 
Section  2.  It  will  be  recalled  that  it  was  suggested 
that  the  word  ** municipality'*  employed  in  the  second 
sentence  is  used  either  in  a  comprehensive  or  else  in 
a  restricted  sense.  If  it  is  to  be  given  its  broadest 
signification  it  will  include  a  port;  but,  if  it  is  nar- 
rowed it  only  means  a  municipality  like  a  city  or 
town  and  in  that  event  the  prohibition  in  the  second 
sentence  would  only  prevent  the  legislative  assembly 
from  enacting,  amending  or  repealing  any  charter  or 
act  of  incorporation  for  any  city  or  town  or  municipal- 
ity in  the  nature  of  a  city  or  town.  The  ballot  title 
offers  the  suggestion  that  the  word  '* municipality'* 
was  used  merely  as  a  synonym  for  **city  or  town**,  for 
the  ballot  title  uses  the  words  ** cities  and  towns** 
and  nowhere  employs  the  word  ** municipality'*;  and, 
moreover,  this  suggestion  finds  some  corroboration  in 
the  circumstance  that  only  cities  and  towns  are  men* 
tioned  in  the  third  sentence.  If  it  was  intended  to  lay 
a  prohibition  on  the  legislature  as  to  cities  and  towns 
and  also  on  another  sort  of  ** municipality**  why  did 
not  the  next  sentence,  which  grants  a  permission,  in- 
clude that  other  kind  of  a  ** municipality**  in  the  per- 
mission? If  the  word  ** municipality**  as  here  used 
includes  a  port  it  also  includes  a  county  because 
Article  XI,  Section  9,  speaks  of  **  county,  city,  town 
or  other  municipal  corporation.**  If  a  port  and 
county  are  not  included  within  the  prohibition  of  the 
second  sentence  then  the  legislature  can  pass  a  special 
law  amending  a  port  charter  or  affecting  a  single 
county;  but  if  a  county  and  a  port  are  within  the 
embrace  of  that  sentence,  then  the  legislature  cannot 
single  out  a  county  and  pass  a  law  which  is  special 
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as  to  sucli  county,  and  the  result  will  be  that,  by  an 
actual  count,  125  statutes  passed  by  the  legislature 
since  1906  are  indubitably  void,  34  more  are  probably 
void  and  about  25  others  are  possibly  void.  Consid- 
ered as  an  ad  hominem  argument  the  probable  con- 
sequences of  a  different  interpretation  are  sufficient  to 
justify  a  resolving  of  a  doubt  in  favor  of  a  construc- 
tion which  holds  that  the  word  ** municipality*'  is  only 
used  in  the  second  sentence  of  Article  XI,  Section  2^ 
as  a  synonym  for  city  or  town.  However,  it  is  not 
necessary  to  rest  this  conclusion  upon  the  doctrine  of 
consequences  for  the  reason  that  every  sign  found  in 
the  amendment  itself,  as  well  as  all  the  evidence 
afforded  by  the  argument  made  by  its  f ramers  and  the 
ballot  title  prepared  by  them,  points  with  unerring  cer- 
tainty to  tiie  conclusion  that  cities  and  towns  were 
municipalities  which  were  uppermost  in  the  minds  of 
those  who  framed  this  amendment  and  the  word 
** municipality'*  was  only  used  as  a  synonym  for  city 
or  town.  This  construction  does  not  place  ports  and 
counties  and  similar  municipalities  in  a  position  where 
the  legislature  can  exercise  an  arbitrary  authority 
over  them.  The  second  sentence  does  not  prohibit  the 
legislature  from  passing  a  law  applying  only  to  one 
port  for  the  reason  that  a  port  is  not  within  the  pro- 
hibition of  the  second  sentence  of  Article  XI,  Sec- 
tion 2;  such  statute  when  passed  is  a  grant  of  power 
and  becomes  available  to  the  port;  the  enactment  is 
municipal  because  it  appertains  to  a  municipality,  and 
it  is  also  local  and  special,  for  the  reason  that  other 
ports  are  not  included ;  and  the  measure  being  munici- 
pal and  also  local  and  special  the  people  of  the  port 
can  refer  that  special,  local  and  municipal  legislation 
to  themselves  and  approve  or  reject  the  measure. 
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This  constraction  recognizes  that  legislative  author- 
ity is  vested  in  the  legislative  assembly  as  declared 
by  the  Constitution  and  at  the  same  time  it  executes 
the  natural  meaning  conveyed  by  the  language  found 
in  Article  IV,  Section  la,  where  it  is  said  that  the  ref- 
erendum power  is  reserved  ''as  to  all  local,  special 
and  municipal  legislation/'  and  responds  to  the  argu- 
ment advanced  by  the  f  ramers  of  Section  la  which  is 
again  quoted: 

*  *  The  adoption  of  this  amendment  will  give  the  peo- 
ple power  to  control  salaries  of  county  and  district 
oflScers/' 

Assuming,  however,  that  the  word  ''municipality'* 
is  used  in  its  comprehensive  sense  and  embraces  a 
port,  we  are  at  once  carried  into  the  still  controverted 
question  of  whether  the  legislature  is  prohibited  from 
enacting  a  general  law  affecting  municipalities.  If 
the  words  found  in  the  ballot  title  are  divorced  from 
all  other  considerations,  whether  essential  and  onmi- 
present  or  inmiaterial  and  transient,  then  some  evi- 
dence is  found  to  support  the  contention  that  the  pro- 
hibition precludes  the  passage  of  a  general  as  well  as 
a  special  law,  for  the  language  of  the  ballot  title  pre- 
pared by  the  executive  committee  of  the  People's 
Power  League  of  Oregon  is:  "Constitutional  amend- 
ment giving  cities  and  towns  exclusive  power  to  enact 
and  amend  their  charters."  Even  though  it  be  con- 
ceded that  any  weight  can  be  attached  to  the  wording 
of  the  ballot  title,  nevertheless,  it  must  be  considered 
in  connection  with  the  amendment  itself ;  and  although 
the  word  "exclusive"  is  employed,  yet,  no  person  con- 
tends that  the  power  to  amend  charters  has  been  lodged 
with  those  municipalities  to  the  exclusion  of  every 
other  law-making  authority.  It  could  not  literally  be 
true  that  a  city  has  exclusive  power  to  enact  and 


566  BosB  t;.  Port  of  Portland.  [82  Or. 

amend  its  charter  if  the  power  to  do  the  same  thing 
also  resides  elsewhere.  That  the  legal  voters  of  the 
state  at  large  can  adopt  either  a  special  or  a  general 
law,  enacting  or  amending  or  even  repealing  city  and 
other  municipal  charters  and  acts  of  incorporation,  is 
acknowledged  by  all  persons.  No  one  has  undertaken 
to  argue  that  all  the  people  cannot  pass  a  general  or 
a  special  law  affecting  charters ;  and,  therefore,  if  the 
power  to  enact  or  amend  municipal  charters  is  granted 
to  voters  of  the  municipality  and  at  the  same  time 
the  same  identical  power  is  exercisable  by  the  legal 
voters  of  the  state  at  large,  it  necessarily  follows  that 
the  power  of  the  city  or  town  is  not  exclusive. 

The  fact  that  the  right  of  the  legal  voters  of  cities 
and  towns  to  enact  or  amend  their  charters  is  **  sub- 
ject to  the  Constitution  and  criminal  laws  of  the  State 
of  Oregon,*^  involves  the  suggested  implication  that 
the  right  is  not  subject  to  any  laws  except  criminal 
laws  and  this  is  a  strong  circumstance  in  support  of 
the  theory  that  the  legislature  cannot  enact  a  general 
law  affecting  the  charter  or  act  of  incorporation  for 
any  municipaUty,  city  or  town. 

The  word  **any'*  has  played  an  important  role  in 
some  of  the  prior  discussions,  the  argument  being  that 
the  term  **any"  means  **alP'  and  is  equivalent  to 
saying  that  the  legislature  must  keep  its  hands  off 
every  charter  and  every  act  of  incorporation  of  every 
municipality,  city  and  town.  Omitting  the  word 
**any''  there  is  not  even  one  word  indicating  the 
plural  number  in  the  second  sentence  of  Article  XI, 
Section  2.  The  sentence  is  not  **any  and  every  char- 
ter"; it  is  not:  **any  charters";  it  is  not:  **any  or 
every  charter";  nor  is  it:  **any  or  all  charters." 
Omitting  the  word  **any",  every  word  is  used  in  the 
singular  number  and  unless  the  word  ^^any"  gives  a 
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plural  meaning  to  words  which  otherwise  would  mean 
singleness,  then  this  second  sentence  does  not  prohibit 
the  legislature  from  passing  a  general  law  amending 
the  charters  or  acts  of  incorporation  of  ports,  or  even 
cities  and  towns.  It  is  true  that  the  word  **any*'  may 
sometimes  signify  every  or  all,  because  like  all  other 
general  words  it  is  ofttimes  limited  by  the  context  or 
subject  matter.  Primarily  *  *  any ' '  means :  *  *  One  indif- 
ferently out  of  a  number.**  Webster's  Dictionary. 
See  also  Soule's  English  Synonyms,  "-4ny/*  is  a 
derivative  of  *  *  one^  *  *  *  *  or  rather  of  its  weakened  form 
'ow/  'a/  in  an  indeterminate  unitary  or,  in  plural, 
partitive  use.  •  •  In  the  singular,  one,  a  or  an,  some ; 
in  the  plural,  some;  indeterminately  distributed,  im- 
plying unlimited  choice  as  to  the  particular  unit,** — 
and  signifies  ''an  indeterminate  unit  or  number  of 
units  out  of  many  or  all.**  Century  Dictionary.  Ap- 
plying the  word  in  its  etymological  sense  the  second 
sentence  is  only  one  way  of  saying  that  the  legislature 
cannot  select  one  city  or  town  and  pass  a  law  enacting 
or  amending  or  repealing  the  charter  of  that  one  city 
or  town;  nor  can  the  legislature  select  some  cities  or 
towns  and  pass  a  law  which  enacts,  amends  or  repeals 
the  charters  of  only  those  cities  or  towns.  A  multi- 
tude of  judicial  precedents  give  support  to  the  inter- 
pretation now  placed  upon  the  word  '*any**.  3  0.  J. 
231. 

Beverting  to  the  evil  which  the  amendment  was  de- 
signed to  remove,  it  will  be  recalled  that  the  objection 
voiced  by  the  argument,  which  the  framers  of  this 
amendment  submitted  with  the  tentative  draft,  was 
that  dty  and  town  charters  were  being  passed  by  the 
legislature  for  single  cities  and  towns  under  circum- 
stances which  in  the  final  analysis  made  the  charter 
ostensibly  the  legislative  act  of  all  but  really  the  legis- 
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lative  act  of  only  two  or  merely  a  few  members  of  the 
legislature.  The  theme  for  all  the  pamphlets  and 
newspaper  editorials  discussing  Article  XI,  Section  2, 
was  the  desirability  of  preventing  the  legislature  from 
passing  a  charter  for  a  dty  when  none  of  the  legis- 
lators, except  those  from  the  county  in  which  the  city 
was  located,  knew  or  even  cared  anything  about  the 
charter  either  before  or  after  its  passage.  Neither 
the  evil  nor  the  objection  included  general  laws  apper- 
taining to  all  cities  and  towns.  The  grievance  was 
centered  upon  and  confined  to  special  acts  passed  for 
single  cities.  The  idea  which  was  uppermost  in  the 
minds  of  all  persons  was  to  prevent  the  legislature 
from  enacting  or  amending  a  charter  for  a  specified 
city ;  and  the  constant  presence  of  this  idea  dominated 
the  Icmguage  employed  by  the  f ramers  of  the  amend- 
ment and  it  was  only  natural  for  them  to  express  this 
dominating  idea  by  using  the  word  ** exclusive**  in  the 
ballot  title  and  the  term  **any**  in  the  body  of  the 
amendment;  and,  therefore,  the  words  signify  that  as 
between  the  legislature  and  the  legal  voters  of  a  city, 
the  latter  are  given  the  exclusive  right  to  enact  or 
amend  a  charter  for  their  individual  city.  It  is  ad- 
mitted on  all  hands  that  the  ballot  title  is  not  literally 
correct  for  the  reason  that  all  persons  concede  that 
the  voters  of  the  state  at  large  can  enact  or  amend 
or  repeal  a  single  charter.  The  word  **  exclusive '  * 
may,  however,  be  presumed  to  have  been  used  to  ^- 
press  some  idea  of  exclusiveness,  and  the  idea  intended 
to  be  expressed  was  plainly  the  one  which  was  upper- 
most in  the  minds  of  those  who  wrote  the  ballot  title : 
a  purpose  to  empower  the  people  of  a  city  or  town  to 
enact  or  amend  their  charter  and  to  exclude  the  right 
of  the  legislature  to  affect  thcU  charter  by  a  special 
law.    The  legislature  has  the  right  to  pass  a  general 
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law  concerning  municipalitiesy  cities  and  towns;  the 
right  is  contained  in  the  Constitution;  and  therefore 
when  the  legal  voters  of  a  city  or  town  enact  or  amend 
a  charter  they  do  so  subject  to  the^right  of  the  legis- 
lature to  pass  a  general  law  because  their  right  to 
enact  or  amend  their  charter  must  be  exercised  '^sub- 
ject to  the  Constitution." 

The  interpretation  which  gives  to  the  word  **any'' 
the  meaning  of  oneness  as  distinguished  from  (Mness 
is  further  supported  and  strengthened  by  the  language 
used  in  the  companion  amendment,  Article  IV,  Sec- 
tion la.  Before  noticing  the  twin  section  more 
minutely,  let  us  remind  ourselves  that  it  is  fair  to 
assume  that  Section  la  was  drawn  with  reference  to 
the  variant  internal  governmental  organisms  found 
in  the  different  forms  of  municipalities  and  districts. 
A  city  or  town  had  within  itself  its  own  representative 
body  exercising  law-making  powers;  some  other 
forms  of  local  government,  for  example  ports,  pos- 
sessed an  analogous  internal  legislative  body;  and 
while  the  remaining  municipalities  and  districts  had 
their  representatives  yet  those  representatives  were 
only  empowered  to  transact  business  and  had  no  au- 
thority to  make  municipal  laws.  Again  quoting  from 
Article  IV,  Section  la,  it  will  be  observed  that  the 
initiative  and  referendum  powers  are  further  reserved 
to  the  legal  voters  of  every  municipality  and  district 
'^  as  to  all  local,  special  and  municipal  legislation,  of 
every  character,  in  or  for  their  respective  municipal- 
ities and  districts. '  *  At  this  point  we  direct  attention 
to  the  fact  that  the  initiative  petition  filed  with  the 
Secretary  of  State  does  not  have  a  comma  after  the 
word  ** special*'  and  consequently  it  was  erroneous 
to  insert  a  comma  after  the  word  *  *  special  *  *  when  Arti- 
(de  rV,  Section  la,  was  carried  into   Lord's  Oregon 
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Laws.  It  was  appropriate  to  use  the  word  '^tn'^  in 
order  to  embrace  legislation  by  internal  law-making 
bodies.  Moreover,  the  language  is  not  *4n  cmd  for*' 
but  it  is  ** in  or  for/*  The  word  **for**  was  an  appro- 
priate term  to  indicate  legislation  by  a  law-making 
body  existing  outside  the  municipality.  There  were 
only  two  methods  by  which  legislation  could  be  enacted 
outside  the  municipality:  (1)  The  people  of  the  state 
at  large;  and  (2)  the  legislative  assembly.  The  term 
*' referendum  *  *  necessarily  assumes  the  existence  of  a 
law-making  body  other  than  the  voters  themselves; 
and,  hence  when  a  municipal  law  is  enacted  in  the 
municipality  it  can  be  referred,  and  when  a  municipal 
law  is  enacted  by  the  legislative  assembly  for  one  mu- 
nicipality like  a  county  or  port,  it  can  likewise  be 
referred.  Again  noticing  the  wording  of  Section  la, 
it  will  be  seen  that  the  language  is  **  local,  special  and 
municipal  legislation*'  and  not  ** local,  or  special  or 
municipal  legislation.*'  When  a  city  council  or  other 
internal  representative  body  of  a  municipality  enacts 
a  law  or  when  the  legal  voters  of  a  city  pass  a  meas- 
ure, it  is  necessarily  local  and  special  to  itself  and  is 
municipal  in  quality,  because  such  a  law-making  body 
could  not  enact  any  other  character  of  legislation. 
So  too,  when  the  legislature  enacts  a  law  for  only  one 
municipality,  that  law  is  special  and  local  because  in 
direct  terms  it  is  applicable  only  to  a  specified  munici- 
pality and  is  of  course  municipal  in  character  be- 
cause appertaining  to  a  mxmicipality.  Granting  the 
right  to  exercise  the  initiative  and  referendum  as  to 
'*all  local,  special  and  municipal  legislation"  is  equi- 
valent to  saying  that  those  powers  cannot  be  applied  to 
legislation  which  is  not  ** local,  special  and  municipal." 
It  is  not  enough  that  the  legislation  be  municipal  in 
character  but  it  must  also  be  local  and  special;  and 
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therefore  the  very  language  of  Section  la  contem- 
plates not  only  that  the  legislature  can  enact  munici- 
pal legislation  but  also  that  the  legal  voters  of  one 
municipality  cannot  invoke  the  referendum  to  deter- 
mine whether  they  shall  be  governed  by  a  general  law 
which  has  been  passed  for  all  municipalities. 

This  result  does  not  emasculate  the  power  of  cities 
and  towns  to  enact  or  amend  their  own  charters. 
Take  for  example  the  Bancroft  bonding  act  and  as- 
sume that  it  had  been  passed  by  the  legislature  to-day : 
It  would  apply  to  all  the  cities  and  towns  in  the  state 
and  would  be  available  to  all  the  people  of  the  respec- 
tive cities  and  towns.  To-morrow,  however,  the  city 
could  legislate  concurrently  upon  the  same  subject 
and  make  use  of  its  legislation  if  the  city  legislation 
did  not  conflict  with  the  state  legislation.  If  the  legis- 
lature passes  a  general  municipal  measure  it  can  be 
•referred  to  the  voters  of  the  entire  state  the  same  as 
any  other  general  legislation,  but  it  is  safe  to  say  that 
in  the  practical  administration  of  affairs  legislators 
will  be  extremely  tender  of  the  rights  and  the  wishes 
of  cities  and  towns.  The  legislature  cannot  pass  a 
special  law  for  a  city  or  town ;  but  it  can  enact  local, 
special  and  municipal  legislation  for  any  other  kind 
of  a  municipality  or  district  subject,  however,  to  the 
right  of  the  legal  voters  of  such  mxmicipality  or  dis- 
trict to  refer  the  measure  to  themselves  for  their 
approval  or  disapproval.  A  painstaking  investiga- 
tion by  every  member  of  the  court  confirms  our  belief 
in  the  correctness  of  the  conclusion  that  the  legislature 
can  enact  general  laws  concerning  cities  and  towns 
and  other  municipalities.  A  construction  of  the  Con- 
stitution which  enables  the  legislature  to  pass  a  gen- 
eral law  relating  to  cities  and  towns  harmonizes  the 
different  sections  and  makes  the  organic  law  consis- 
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tent  with  itself.  To  hold  that  the  l^slatnre  cannot 
pass  a  general  law  affecting  municipalities  will  not 
only  jeopardize  all  bonds  that  may  have  been  issued 
pursuant  to  Chapter  128,  Laws  of  1907  (codified  in 
Sections  3254  to  3263,  inclusive),  but  improvement 
bonds  issued  by  cities  and  towns  since  1907  under  the 
provisions  of  the  Bancroft  bonding  act  may  be  ren- 
dered doubtful  to  whatever  extent  they  may  be  de- 
pendent for  their  legality  upon  the  validity  of  the 
amendment  enacted  by  the  legislative  assembly  in  1907 
(Chapter  201,  Laws  1907) ;  and  let  it  be  remembered 
that  since  1907  the  City  of  Portland  alone  has  issued 
bonds  under  the  Bancroft  bonding  act  amounting  to 
approximately  $4,000,000. 

Speaking  for  himself  the  writer  says  that :  had  any 
doubt  remained  after  an  extended  examination  of  the 
subject  it  would  be  clarified  and  entirely  removed  by 
the  declaration  of  Mr.  Chief  Justice  MoBridb  who 
says  that  the  sponsors  for  the  amendments  neither  in- 
tended nor  thought  nor  even  dreamed  that  the  amend- 
ments would  prohibit  the  legislature  from  enacting 
general  laws  relating  to  municipalities,  cities  and 
towns.  He  assisted  in  launching  the  movement  to 
amend  the  Constitution ;  his  guidance  was  sought  and 
his  counsel  was  followed  by  his  coadjutors;  he  knew 
the  object  designed  to  be  accomplished;  and  no  living 
person  more  than  he  is  in  a  position  to  speak  under- 
standingly  of  the  intention  sought  to  be  expressed  by 
the  language  employed,  for  the  reason  that  he  helped 
to  frame  both  amendments.  *'He  who  made  the  law 
knows  best  how  it  ought  to  be  interpreted '  *  is  not  less 
true  now  than  it  was  when  Bousseau  wrote. 

Summarizing  the  foregoing  discussion:  The  legis- 
lative assembly  cannot  create  any  corporation  by  a 
special  law;  but  corporations  of    all    kinds  may  be 


Jan.  1917.]  Boss  t;.  Port  of  Pobtland.  573 

formed  under  appropriate  general  laws  passed  by  the 
legislative  assembly.  Charters  or  laws  granting  or 
enumerating  the  powers  exercisable  by  a  corporation 
are  indispensable.  Cities  and  towns  can  enact  or 
amend  their  own  charters,  bnt  no  other  corporate 
body  can,  without  an  enabling  act,  legislate  power  unto 
itself  to  legislate.  The  legislative  assembly  cannot 
enact  a  special  measure  which  enacts,  amends  or  re- 
peals a  specified  city  or  town  charter,  but  it  can  enact 
a  special  law  which  amends  the  charter  or  act  of  in- 
corporation of  a  municipality,  other  than  a  city  or 
town.  The  legislative  assembly  can  enact  a  general 
law  affecting  the  charters  or  acts  of  incorporation  of 
all  cities  or  towns,  or  municipalities  or  districts.  If 
a  municipality  has  within  itself  a  representative  law- 
making body  then  the  legal  voters  of  such  municipal- 
ity can  apply  the  referendum  to  any  measure  passed 
by  that  representative  body;  if  the  legislative  assem- 
bly passes  a  special  measure  for  a  specified  munici- 
pality or  district,  other  thtm  a  city  or  town,  then  the 
legal  voters  of  that  municipality  can  apply  the  refer- 
endum to  that  special  measure  for  the  reason  that  this 
gives  practical  application  to  Article  IV,  Section  la, 
which  reserves  the  referendum  *  *  as  to  all  local,  special 
and  municipal  legislation  of  every  character  m  or  for 
their  respective  municipalities,**  and  also  carries  into 
execution  the  purpose  expressed  in  the  argument  sub- 
mitted by  the  framers  of  the  amendment  to  the  Con- 
stitution. The  people  of  the  state  at  large  can  apply 
the  referendum  to  all  general  municipal  legislation 
but  the  legal  voters  of  an  individual  municipality  can- 
not refer  to  themselves,  as  distinguished  from  the 
voters  of  the  state  at  large,  any  general  municipal 
measure  passed  by  the  legislative  assembly. 
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The  construction  adopted  here  removes  friction  be- 
tween  the  two  amendments,  promotes  harmony  be- 
tween them,  makes  them  consistent  with  each  other 
and  with  themselves  and  with  the  Constitution  as  a 
whole,  and  above  all  carries  out  and  preserves  the 
idea  of  home  rule  without  at  the  same  time  creating* 
an  imperium  in  imperio  or  denying  the  power  of  legis- 
lation to  the  sovereign  people  of  the  state  at  large  or 
their  agent  and  representative,  the  legislative  assem- 
bly where,  in  the  words  of  the  Constitution  itself,  *  *  the 
legislative  authority  of  the  state  shall  be  vested/' 
The  amendments  were  innovations  at  the  time  of  their 
adoption  and  their  newness  made  it  difficult  to  under- 
stand their  full  scope  and  meaning;  what  was  then 
theory  has  since  become  practice,  and  what  to  some 
may  once  have  appeared  apocryphal  has  now  become 
familiar  and  accepted  usage,  so  that  now  the  language 
of  the  amendments  is  shown  in  the  clearer  light  of 
practical  experience,  rendering  it  less  difficult  to  inter^ 
pret  the  amendments  and  enabling  all  readers  to  se^ 
plainly  what  was  then  clear  to  the  writers  of  these 
chcmges  in  the  Constitution. 

6, 7.  The  doctrine  taught  by  Farrell  v.  Port  of  PorU 
land,  52  Or.  582  (98  Pac.  145),  was  overruled  by  State 
ex  rel  v.  Port  of  Astoria,  79  Or.  1  (154  Pac.  399),  and 
counsel  have  expressed  some  apprehension  lest  the 
Port  of  Portland  is  now  prohibited  from  continuing 
in  the  pilotage  and  towage  business.  We  merely  call 
attention  first  to  23  Cyc.  1269  where  it  is  stated  that  r 

**A  judgment  for  or  against  a  municipal  corpora- 
tion, in  a  suit  concerning  a  matter  which  is  of  general 
interest  to  all  the  citizens  or  taxpayers  thereof,  as  the 
levy  and  collection  of  taxes,  or  public  contracts  or 
other  obligations,  or  public  property,  its  title,  char- 
acter or  boundaries,  is  binding,  not  only  on  the  munici- 
pality and  its  officers,  but  also  upon  such  citizens  or 
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taxpayers,  in  so  far  as  concerns  their  rights  or  inter- 
ests as  members  of  the  general  pnblic,  although  not  in 
respect  to  rights  which  they  hold  as  individuals, 
peculiar  to  themselves  and  not  shared  with  the  public. 
And  subject  to  similar  limitations,  a  judgment  between 
certain  residents  or  taxpayers  and  the  municipality 
may  be  conclusive  on  all  other  dtizens  similarly  situ- 
ated.'' 

And  then  we  point  to  23  Cyo.  1221,  where  we  read 
that: 

^'The  decision  of  an  appellate  court  is  binding  and 
conclusive  upon  the  parties,  as  to  the  matter  or  point 
adjudged,  in  subsequent  litigation  between  them  in  the 
same  or  any  other  court,  and  this  is  true  even  though 
the  appellate  court  has  since  decided  differently  in 
other  cases.  * ' 

The  interveners  contend  that  when  they  made  their 
investments  they  did  so  relying  on  the  power  of  the 
legal  voters  to  amend  their  own  charter  as  ruled  in 
Farrell  v.  Port  of  Portland,  52  Or.  582  (98  Pac.  145). 
No  court  ruled  that  the  port  must  dredge  Oregon 
Slough  or  that  the  interveners  could  themselves  com- 
pel the  improvement  The  right  to  do  and  the  right 
to  compel  to  do  are  not  identical.  If,  after  some  court 
has  held  that  a  city  can  improve  streets,  a  person 
buys  a  city  lot  relying  on  the  city  to  pave  the  street 
in  front  of  his  property  that  court  decision  plus  the 
purchase  of  the  lot  do  not  enable  the  property  owner 
to  compel  the  city  to  lay  pavement  on  tiie  street  in 
front  of  his  lot. 

All  the  parties  to  this  suit  agree  that  it  is  essential 
to  the  development  and  welfare  of  the  Port  of  Port- 
land that  it  be  granted  power  to  improve  Oregon 
Slough.  The  legislative  assembly  is  now  in  session 
and  has  ample  authority  to  grant  the  desired  power 
to  the  Port  of  Portland. 
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The  decree  of  the  Circnit  Court  is  reversed  and  the 
cause  is  remanded  for  such  further  proceedings  as  are 
not  inconsistent  with  this  opinion. 

Bbybbsbd  and  Bbicandbd. 


Argoed  Deeember  20,  1916,  reversed  January  16,  1917« 

STEVENSON  v.  PORT  OF  PORTLAND.* 

(102  Pae.  509.) 

Ifmiieipal  Oorporatloiii— Port-~Pow«i»— CToaUng  Shipa— flUtntaa. 

1.  Laws  of  1901,  page  417,  reproduced  in  Seetiona  6076-0105, 
L.  O.  L.,  Bevised  Laws  of  1891,  page  791,  establishing  and  incorporat- 
ing the  Port  of  Portland,  and  declared  the  object  of  the  port  to  be 
'"to  promote  the  maritime  shipping  and  commercial  interests  of  the 
Port  of  Portland,"  provided  for  the  improvement  of  certain  rivers  in 
the  port,  and  between  it  and  the  sea,  by  a  ship  canal  to  the  soil  and 
conferred  the  right  of  eminent  domain,  taxation  and  the  right  to 
make  regnlations,  and  to  own  and  operate  a  dry^ock.  In  1908  the 
legal  voters  initiated  and  adopted  a  measure,  attempting  to  confer 
the  additional  power  of  coaling  or  bnnkerinff  ships,  under  which  the 
port  proposed  to  purchase  a  site,  erect  coal-bunkers,  and  nudntain  a 
aupply  of  coal,  the  expenses  of  which  were  to  be  rsised  by  taxes,  to 
meet  the  competition  of  Puget  Sound  ports,  where  coal  could  be  ob- 
tained for  less  than  in  Portland,  and  thereby  overcome  such  disad-» 
vantage  and  retain  and  increase  its  ocean  commerce.  Held,  in  view 
«f  the  object  of  such  legislation,  that  the  coalinff  or  bunkering  of 
•hii>s  would  be  incidental  to  the  public  purpose  lor  which  the  port 
was  created,  and  would  be  itself  a  publie  purpose,  which  ndf  ht  b« 
eonf  erred  by  the  legislature. 

Tazation— PrlTate  PnrpoM. 

2.  No  tax  can  be  imposed  for  a  private  purpoaa. 

TaxafciOA— Subject— Tnblic  Purpoae." 

8.  The  "public  purpose"  for  which  the  government  may  levy  tazea 
is  one  which  concerns  its  own  people,  and  not  some  other  people  hav- 
ing  a  government  of  its  own,  for  whose  wants  taxes  are  laid,  and 
must  pertain  to  the  sovereignty  with  which  the  tax  originates;  tibe 

*0n  the  right  of  municipal  corporation  to  engage  in  private  enter- 
prise generiJly  regarded  aa  of  private  character,  see  note  hi  81 
X.  S.  A.  (K.  8.)  119. 

FoT  authorities  passing  on  the  question  as  to  what  are  public  pur- 

foses  for  which  money  may  ba  raised  by  taxation,  aaa  note  in  14 
b  &.  A.  474.  Bvoaro. 
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essential  requisite  being  that  a  nubile  senriee  or  nse  shall  affect  the 
inhabitants  as  a  eommnnifj,  and  not  merely  as  individuals. 

[As  to  purposes  for  which  a  municipal  corporation  may  levy 
taxes  and  assessments,  aee  note  in  16  Am.  St.  Bep.  366.] 

Taxation— Public  Purpose— Costom  and  Usage. 

4.  Custom  and  usage  ma^  be  important  factors  in  determining 
whether  a  tax  is  for  a  public  or  private  purpose;  but,  while  recog- 
nizing the  influence  of  customs  and  usages  iJready  established,  the 
courts  are  mindful  of  the  fact  that  new  customs  and  usages  niay  pre- 
vail, and  that  conditions  may  change,  so  that  a  purpose,  formerly 
private,  may  become  public. 

Ifnnidipal  Oorporationi  —  Port — Powete — Awtwidment  to  Oharter-^ 
OoaltDg  Sliipe. 

6.  Under  Laws  of  1901,  page  417,  reproduced  in  Sections  6076-> 
6105,  L.  O.  L.,  revising  Laws  of  1891,  page  791,  incorporating  the 
municipality  of  the  Port  of  Portland  without  the  right  to  coal  ships, 
the  voters  thereof  could  not,  without  legislative  aid,  constitutionally 
initiate  and  adopt  •  measure  authorizing  the  port  t<^  coal  ships. 

From  Multnomah :  Geobgb  N.  Davis,  Judge. 

In  Banc.    Statement  by  Mb.  Justigb  Habbis. 

This  is  a  suit  by  John  H.  Stevenson  against  the  Port 
of  Portland,  a  municipal  corporation,  and  B.  D.  Inman, 
J.  W.  Shaver,  D.  C.  O'Beilly,  A.  L.  Pease,  W.  H. 
Patterson,  E.  W.  Spencer  and  Alfred  Tucker,  board 
of  commissioners.    The  facts  are  as  follows: 

The  Port  of  Portland  plans  to  erect  and  maintain 
<K)al-buiikers  and  to  supply  ships  with  coal;  and  the 
plaintiff,  who  is  a  taxpayer,  sued  to  enjoin  the  defend- 
ant  from  carrying  out  its  plans.  The  trial  court  dis- 
missed the  suit  when  the  plaintiff  declined  to  plead 
further  after  a  demurrer  to  the  answer  had  been  over- 
ruled, and  consequently  the  appeal  presents  a  record 
<$on8isting  only  of  a  complaint  and  answer.  The  com- 
plaint  alleges  that  the  venture  about  to  be  entered  into 
by  the  port  is  private  in  its  nature,  and  that  therefore 
moneys  collected  by  taxation  and  used  in  supplying 
coal  to  ships  would  be  used  for  a  private,  and  not  a 
public,  purpose. 

•a  Or. 
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The  answer  avers  that  the  defendant  was  organized 
for  the  purpose  of  promoting  the  maritime  shipping 
and  commercial  interests  of  the  Port  of  Portland,  and, 
to  accomplish  that  general  purpose,  it  is  empowered 
to  coal  ships.  The  pleading  alleges  that  the  early 
growth  of  the  Port  of  Portland  occurred  during  a  time 
when  most  of  the  water  transportation  was  done  by 
sailing  vessels,  but  of  late  years  they  have  been  more 
and  more  displaced  by  steamships,  so  that  now  by  far 
the  greater  part  of  the  sea-going  trade  is  done  with 
steamships,  which,  other  conditions  being  equal,  nat- 
urally seek  those  ports  where  suitable  bunker  coal  can 
be  obtained  most  readily  and  most  cheaply.  Continu- 
ing, the  answer  alleges : 

*'No  suitable  bunker  coal  is  produced  by  any  mines 
in  the  vicinity  of  Portland.  A  somewhat  inferior 
grade  of  bunker  coal  is  produced  on  the  Puget  Sound, 
and  some  of  it  is  furnished  to  steamers  entering  Puget 
Sound  ports,  but  the  best  bunker  coal  produced  on  the 
North  Pacific  Coast  comes  from  the  north  coast  of 
Vancouver  Island,  British  Columbia,  and  one  of  the 
best  grades  of  this  Vancouver  coal  is  known  as  Comox 
coal.  This  Comox  coal  can  be  purchased  at  the  Comox 
mines  at  an  average  price  of  $4.25  per  ton,  and  it  i» 
sold  to  steamers  at  Puget  Sound  ports  at  an  average 
price  of  $4.75  a  ton,  which  enables  steamers  of  Puget 
Sound  ports  to  obtain  this  coal  at  an  average  price  of 
$1.00  or  $1.50  a  ton  less  than  they  can  obtain  it  in  the 
Port  of  Portland,  when  they  can  obtain  it  at  all  in  the 
last-mentioned  port,  and  there  are  many  times  when  in 
the  Port  of  Portland  there  is  no  Comox  coal  or  any 
other  suitable  bunker  coal  on  the  market  at  all.  Under 
the  existing  conditions  a  steamer  coming  to  the  Port 
of  Portland,  whether  a  tramp  or  a  regidar  liner,  has 
to  either  pay  an  extra  price  for  coal  here,  or  proceed 
to  the  north  coast  of  Vancouver  Island  to  fill  her 
bunkers  there  with  suitable  coal  at  a  reasonable  price. '^ 
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The  defendant  says  that  competing  ports  have  been 
increasing  their  ocean  trade  while  the  business  of  the 
Port  of  Portland  has  been  diminishing,  and  that  this 
condition  will  continue  to  exist  and  the  present  dis- 
advantage to  the  defendant  cannot  be  remedied  unless 
it  is  permitted  to  supply  ships  entering  this  port  with 
good  bunker  coal  at  the  same  price  similar  coal  is  fur- 
nished on  Puget  Sound.  The  Port  of  Portland  **has 
spent  years  of  effort  and  millions  of  dollars  in  dredg- 
ing a  channel  from  Portland  to  the  sea,  and  that  chan- 
nel is  now  better  than  it  has  ever  been  before,  and  has 
30  feet  of  water  in  its  shallowest  part;  and  yet  these 
fine  facilities  for  conamerce  are  not  bearing  the  fruits 
that  they  should,  and  the  tremendous  investment 
therein  is  in  danger  of  depreciation  because  of  the  suc- 
cessful competition  of  the  Puget  Sound  ports,  one  of 
the  elements  of  which  is  their  more  favorable  coaling 
facilitieSi  as  above  described.'^ 

Bevebsbd  and  Bemandbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  M.  E.  Crumpacker. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs,  Wood,  Montague,  Hunt  <&  Gookingham,  with 
oral  arguments  by  Mr.  Erskine  Wood  and  Mr.  Richard 
W.  Montague. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  plaintiff  contends  that  when  the  Port  of  Port- 
land supplies  vessels  with  coal,  it  conducts  a  private 
competitive  business,  while  the  defendant  argues  that 
under  all  the  surrounding  circumstances  it  accom- 
plishes a  public  rather  than  a  private  purpose  when 
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it  furnishes  coal  to  steamships.  The  Port  of  Portland 
is  not  claiming  that  it  has  a  right  to  exist  for  the  sole 
purpose  of  selling  coal  as  a  business,  but  it  does  insist 
that  there  is  no  constitutional  inhibition  against  grant- 
ing power  to  it  to  furnish  coal  to  ships  when  that  power 
is  considered  in  connection  with  the  object  for  which 
the  port  was  created.  In  view  of  the  position  taken 
by  the  defendant,  it  becomes  necessary  to  refer  to  the 
history  of  the  creation  and  development  of  the  port  as 
we  read  it  in  the  complaint  and  answer  and  in  the 
various  legislative  enactments. 

The  Port  of  Portland  was  established  and  incorpo- 
rated in  1891  by  an  act  of  the  legislative  assembly,  in 
order  to  provide  for  the  improvement  of  the  Willam- 
ette and  Columbia  Bivers  in  the  port  and  between  the 
port  and  the  sea,  the  declared  object  being  to  make 
and  maintain  a  ship  channel  to  the  sea  of  not  less  than 
25  feet  in  depth:  Laws  1891,  p.  791.  So  far  as  neces- 
sary to  carry  out  the  object  of  the  corporation,  the 
port  was  granted  full  control  of  the  rivers  * '  so  far  and 
to  the  full  extent  that  this  state  can  grant  the  same, ' ' 
was  empowered  to  exercise  the  right  of  eminent  do- 
main to  do  whatever  **may  be  found  necessary  or  con- 
venient in  creating  or  maintaining  the  channel"  at  a 
depth  of  25  feet,  and  to  levy  and  collect  taxes  upon 
all  taxable  property  within  its  boundaries.  In  1899 
the  authority  of  the  port  was  enlarged,  so  that  among 
other  things  it  could  make  certain  rules  and  regula- 
tions: Laws  1899,  p.  146.  All  prior  legislation  was 
supplanted  by  the  legislative  act  of  1901  found  on  page 
417,  Laws  of  1901,  and  reproduced  in  Sections  6076  to 
6105,  L.  0.  L.,  inclusive.  By  this  enactment  it  is  de- 
clared that  the  object  of  the  port  is  ^Ho  promote  the 
maritime  shipping  and  commercial  interests  of  the 
Port  of  Portland/'  the  authority  of  the  defendant  was 
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again  enlarged^  and  in  addition  to  the  rights  conferred 
upon  it  by  previous  legislation  it  was  granted  other 
powers  among  which  was  the  right  to  erect,  own  and 
operate  a  dry  dock,  and  adequate  provision  was  made 
for  the  levying  of  taxes  to  defray  the  expense  of  the 
drydock,  dredges  and  work  done  by  the  port.  In  1908 
the  legal  voters  of  the  port  initiated  and  adopted  a 
measure  which  provided  for  the  operation  of  steam 
tugboats  and  steam  and  sail  pilot  boats,  and  in  1912 
the  voters  initiated,  and  a  majority  voted  for,  a  pro- 
posed amendment,  which  attempts  to  confer  the  added 
power  of  furnishing  ships  with  coaL 

The  ultimate  aim  of  all  the  legislation  which  has 
been  enacted  concerning  the  Port  of  Portland  is  to 
promote  the  maritime  shipping  and  commercial  inter- 
ests of  the  port  within  whose  boundaries  is  located  the 
City  of  Portland,  the  metropolis  of  the  state,  and  this 
aim  is  accomplished  by  maintaining  a  ship  channel  of 
sufficient  depth  between  Portland  and  the  sea  so  that 
ocean-going  vessels  may  enter  and  discharge  cargoes 
brought  from  other  ports  and  here  receive  the  grain 
and  timber  which  contribute  in  such  large  measure  to 
the  welfare,  happiness  and  prosperity,  not  only  of  the 
Port  of  Portland,  but  also  of  the  entire  state.  The 
maintenance  of  an  adequate  ship  channel  from  Port- 
land to  the  sea  is  necessary  for  the  continued  well- 
being  of  the  Port  of  Portland ;  and,  moreover,  a  failure 
to  maintain  an  open  channel  for  sea-going  vessels 
would  directly  or  indirectly  affect  the  entire  state.  A 
mere  statement  of  the  objects  for  which  the  corpora- 
tion was  organized  is  a  demonstration  of  the  fact  that 
it  was  created  for  a  public  purpose.  Indeed,  the  plain- 
tiff  concedes  that  dredging  and  maintaining  a  sufficient 
waterway  to  the  sea  is  doing  a  public  work,  but  he  does 
question  the  right  of  the  port  to  sell  coal  to  ships. 
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2.  The  defendant  proposes  to  purchase  a  site  and 
erect  coal-bunkers  and  maintain  a  supply  of  suitable 
coal  for  sale  to  ships,  and  the  expenses  of  the  business 
would  necessarily  be  paid  out  of  funds  raised  by  taxes. 
No  tax  can  be  imposed  for  a  private  purpose,  and 
therefore  the  port  cannot  engage  in  selling  coal  to 
ships  unless  it  is  promoting  a  public  purpose :  People 
V.  Salem,  20  Mich.  452,  474  (4  Am.  Eep.  400) ;  Loan 
Assn.  V.  Topeka,  20  Wall.  655  (22  L.  Ed.  455) ;  Cooley, 
Taxation  (2  ed.),  103;  2  Dillon,  Mun.  Corp.  1363;  28 
Cyc.  1663;  37  Cyc.  719;  Gray,  Lim.  of  Taxing  Power, 
§169. 

A  clear  and  definite  line  of  distinction  cannot  be 
drawn  between  purposes  of  a  public  and  those  of  a 
private  nature,  and  it  is  perhaps  impossible  to  enumer- 
ate all  the  characteristics  which  distinguish  a  public 
from  a  private  purpose:  Cooley,  Taxation  (2  ed.),  106; 
Opinion  of  the  Justices,  150  Mass.  592  (24  N.  E.  1084, 
8  L.  B.  A.  487) ;  State  ex  rel.  v.  Lynch,  88  Ohio  St.  71 
(102  N.  E.  670,  Ann.  Cas.  1914D,  949,  48  L.  E.  A. 
(N.  S.)  720) ;  Opinion  of  the  Justices,  155  Mass.  601 
(30  N.  E.  1142, 15  L.  B.  A.  809) ;  LaugUin  v.  Portland, 
111  Me.  486  (90  Atl.  318,  Ann.  Cas-  1916C,  734,  51 
L.B.  A.  (N.  S.)  1143). 

3.  It  has  been  said  that  the  ** public  purpose'*  for 
which  a  government  may  levy  taxes  '4s  one  which  con- 
cerns its  own  people,  and  not  some  other  people  hav- 
ing a  government  of  its  own,  for  whose  wants  taxes 
are  laid*';  and  *'the  purpose  must,  in  every  instance, 
pertain  to  the  sovereignty  with  which  the  tax  origi- 
nates*': Cooley,  Taxation  (2  ed.),  108.  Quoting  from 
Opinion  of  the  Justices,  150  Mass.  592  (24  N.  E.  1084, 
8  L.  B.  A.  487) : 

**The  essential  point  is  that  a  public  service,  or  use 
affects  the  inhabitants  '  as  a  community,  and  not  merely 
as  individuals.*  ** 
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The  Supreme  Court  of  New  York  has  held  that: 

/  **The  true  test  is  that  which  requires  that  the  work 
should  be  essentially  public,  and  for  the  general  good 
of  all  the  inhabitants  of  the'*  government  or  subdi- 
vision of  government :  Stm  Printing  Assn.  v.  Mayor,  8 
App.  Div.  230  (40  N.  Y.  Supp.  607),  affirmed  in  152 
N.  Y.  257  (46  N.  E.  499,  37  L.  B.  A.  788). 

Judge  CooLEY  is  authority  for  the  statement  that: 

*'The  reason  of  the  case  and  the  settled  practice  of 
free  governments  must  be  our  guides  in  determining 
what  is  or  is  not  to  be  regarded  a  public  use ;  and  that 
only  can  be  considered  such  when  the  government  is 
supplying  its  own  needs,  or  is  furnishing  facilities  for 
its  citizens  in  regard  to  those  matters  of  public  neces- 
sity, convenience,  or  welfare,  which,  on  account  of  their 
peculiar  character,  and  the  difficulty — ^perhaps  impos- 
sibility— of  making  provision  for  them  otherwise,  it  is 
alike  proper,  useful,  and  needful  for  the  government 
to  provide*':  Cooley,  Const.  Lim.  (6  ed.),  p.  655. 

The  Supreme  Court  of  the  United  States  announced 
in  the  much  cited  case  of  Loan  Assn.  v.  Topeka,  20 
Wall.  655  (22  L.  Ed.  455),  that: 

''It  is  undoubtedly  the  duty  of  the  legislature  which 
imposes,  or  authorizes  municipalities  to  impose,  a  tax 
to  see  that  it  is  not  to  be  used  for  purposes  of  private 
interest  instead  of  a  public  use,  and  the  courts  can  only 
be  justified  in  interposing  when  a  violation  of  this  prin- 
ciple is  clear  and  the  reason  for  interference  cogent. 
And  in  deciding  whether,  in  the  given  case,  the  object 
for  which  the  taxes  are  assessed  falls  upon  the  one  side 
or  the  other  of  this  line,  they  must  be  governed  mainly 
by  the  course  and  usage  of  the  government,  the  objects 
for  which  taxes  have  been  customarily  and  by  long 
course  of  legislation  levied,  what  objects  or  purposes 
have  been  considered  necessary  to  the  support  and  for 
the  proper  use  of  the  government,  whether  state  or 
municipal.  Whatever  lawfully  pertains  to  this  and  is 
sanctioned  by  time  and  the  acquiescence  of  the  people 
may  well  be  held  to  belong  to  the  public  use,  and  proper 
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for  the  maintenance  of  good  government^  though  this 
may  not  be  the  only  criterion  of  rightful  taxation*': 
Gray,  Lim.  of  Taxing  Power,  §  176 ;  Union  Ice  A  Coal 
Go.  V.  Town  of  Ruston,  135  La.  898  (66  South.  262, 
Ann.  Cas.  1916C,  1274,  L.  B.  A.  1915B,  859). 

4.  Custom  and  usage  may  be  important  factors  in 
determining  whether  a  tax  is  for  a  pubUc  or  private 
purpose;  but,  while  recognising  the  influence  of  cus- 
toms and  usages  already  established,  the  courts  are 
mindful  of  the  fact  that  new  customs  may  be  formed 
and  new  usages  may  prevail,  and  that  conditions  may 
change  as  time  advances,  so  that  a  purpose  which  was 
concededly  private  a  decade  ago  may  now  be  public 
and  so,  too,  those  which  to-day  are  admittedly  private 
purposes,  to-morrow  may  be  public  in  their  nature: 
Sun  Printing  Assn.  v.  Mayor,  8  App.  Div.  230  (40  N.  Y. 
Supp.  607) ;  State  ex  rel.  v.  Lynchy  88  Ohio  St  71  (102 
N.  E.  670,  Ann.  Cas.  1914D,  949,  48  L.  B.  A.  (N.  S.) 
720) ;  LaugUin  v.  Portland,  111  Me.  486  (90  Atl.  318, 
Ann.  Cas.  1916C,  734,  51  L.  B.  A.  (N.  S.)  1143) ;  Bolton 
V.  Camilla,  134  Ga.  560  (68  S.  E.  472,  20  Ann.  Cas.  199, 
31 L.  B.  A.  (N.  S.)  116) ;  State  ex  rel.  Attorney  General 
V.  Toledo,  48  Ohio  St.  112  (26  N.  E.  1061,  11  L.  B.  A. 
729);  27  Harvard  Law  Beview,  162;  1  Dillon,  Mun. 
Corp.  (5ed.),§21. 

The  history  of  the  Port  of  Portland  furnishes  an 
example  of  material  changes  wrought  within  a  com- 
paratively few  years.  When  the  corporation  was 
created  most  of  the  incoming  and  outgoing  ocean  trade 
of  Portland  was  carried  in  sailing  vessels,  but  now  con- 
ditions are  reversed,  and  steamships  carry  the  bulk  of 
the  commerce.  Every  power  which  from  time  to  time 
has  been  conferred  upon  the  Port  of  Portland  has  been 
granted  in  order  to  further  the  basal  and  fundamental 
objects  for  which  the  defendant  was  created.    Cloth- 
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ing  the  Port  of  Portland  with  the  power  to  sell  coal 
to  ships  would,  under  the  conditions  confronting  the 
defendant,  only  be  granting  the  right  to  exercise  an 
additional  power  in  aid  and  in  furtherance  of  the  ele- 
mental purposes  for  which  the  port  exists.  The  power 
to  sell  coal  to  ships  would  only  be  accessorial  to  the 
definite  public  purpose  for  which  the  port  was  created. 
Exercise  of  the  additional  power  would  tend  to  pre- 
serve the  health  of  the  corporate  body  to  the  benefit 
and  advantage  of  all  the  people  within  the  boundaries 
of  the  port,  and  hence  would  be  so  intimately  related 
to  the  object  for  which  the  defendant  was  created  and 
would  be  so  essential  for  the  future  well-being  of  the 
port  that  this  added  power,  when  employed  in  further- 
ance of  the  prime  object  of  the  defendant,  itself  takes 
on  the  characteristics  of  a  pubUc  purpose.  Under  all 
the  circumstances,  the  sale  of  coal  to  ships  would  con- 
cern all  the  people  of  the  port ;  it  would  affect  the  in- 
habitants as  a  community,  and  not  merely  as  individ- 
uals, and  it  would  be  for  the  general  good  of  all  the 
inhabitants  of  the  port:  The  George  W.  Elder  (D.  C.)> 
159  Fed.  1005 ;  Farrell  v.  Port  of  Portland,  52  Or.  582, 
590  (98  Pac.  145). 

Even  though  the  defendant  may  not  be  governed  by 
the  enactment,  it  is  nevertheless  worth  noting  that  the 
legislature  has  adjudged  that  selling  coal  to  ships  by 
ports  organized  under  the  general  law  of  1909  is  exer- 
cising a  power  for  a  public  purpose :  Laws  1915,  p.  62, 
amending  Section  6121,  L.  0.  L. 

5.  Thus  far  the  inquiry  has  been  directed  to  a  con- 
sideration of  the  question  of  whether  or  not  the  port 
would  be  carrying  out  a  private  or  a  public  purpose 
if  it  exercised  the  power  to  sell  coal  to  ships,  and  it 
now  becomes  necessary  to  ascertain  whether  the  de- 
fendant does  possess  that  power.    The  legislature  has 
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not  granted  the  Port  of  Portland  the  right  to  sell  coal ; 
and,  moreover,  it  appears  from  paragraph  3  of  the 
complaint,  and  it  is  admitted  by  the  answer,  that  the 
defendant  proposes  to  act  under  the  authority  of  a 
purported  amendment  to  the  charter  or  act  of  incorpo- 
ration attempted  to  be  passed  by  the  voters  of  the  port 
at  the  general  election  held  in  November,  1912.  The 
voters  of  a  port,  however,  cannot,  without  legislative 
aid,  constitutionally  amend  their  charter  or  act  of  in- 
corporation, and  since  they  cannot  amend  their  char- 
ter, and  neither  the  legislature  nor  the  people  of  the 
whole  state  have  conferred  the  power  to  sell  coal,  the 
defendant  is  as  yet  powerless  to  engage  in  that  busi- 
ness: State  ex  rel.  v.  Port  of  Astoria,  79  Or.  1  (154 
Pac.  399) ;  Rose  v.  Port  of  Portland,  ante,  p.  541  (162 
Pac.  498).  The  legislative  assembly  possesses  ample 
authority  to  permit  ports  to  sell  coal ;  and  the  exercise 
of  that  authority,  when  properly  granted,  and  used 
in  aid  of  the  fundamental  objects  of  a  port,  is  the  em- 
ployment of  a  power  for  a  public  use.  The  defendant 
can  sell  coal  to  ships  whenever  the  legislature  or  the 
voters  of  the  state  at  large  grant  that  right,  but  the 
defendant  cannot  engage  in  the  coal  business  until  it 
receives  proper  authority.  The  demurrer  to  the  sepa- 
rate defense  set  forth  in  the  answer  should  have  been 
sustained.  The  decree  is  reversed,  and  the  cause  is 
remanded  for  such  further  proceedings  as  may  not  be 
inconsistent  with  this  opinion. 

Bbversbd  jlnd  Bbhakded. 
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Argued  November  1,  ai&rmed  Deeember  27,  1916,  rehearing  denied 

January  23,  1917. 

MEYERS  V.  HOT  LAKE  SANATOBIUM  CO.* 

(101  Pae.  697.) 

Appeal  and  Error— nAppellaat— Assignee. 

1.  Section  27,  L.  O.  L.,  requiring  every  action  to  be  prosecnted  in 
the  name  of  tHe  real  par^  in  interest,  Section  38,  providing  that  no 
action  shall  abate  bj  the  death,  marriage  or  other  disability  of  a 
party,  or  by  the  tnuisfer  of  any  interest  therein,  if  the  cause  of 
action  survive,  and  Section  549,  providing  that  any  party  to  a  judg- 
ment or  decree  other  than  one  given  by  confession  or  for  want  of 
an  answer  may  appeal  therefrom,  when  construed  in  pari  maieru:^  do 
not  require  a  substitution  in  any  case  except  the  death  of  a  party, 
and  under  them  an  aasignee,  to  whom  a  party  has  assigned  Ids  in- 
terest in  the  property  affected  by  the  decree  subsequent  to  its  rendi- 
tion, can  appeal  from  the  decree  in  the  name  of  his  assignor. 

Appeal  and  Error — ^Harmless  Error — ^Pleading — Technical  Error. 

2.  In  a  suit  to  foreclose  a  trust  deed  which  provided  that,  after 
default,  the  trustee  might  institute  foreclosure  proceedings  when  re- 
quested to  do  so  by  the  holders  of  at  least  one  half  the  outstanding 
bonds  secured  thereby,  a  technical  error  in  the  complaint,  in  stating 
that  a  majority  of  the  holders  of  one  half  the  outstanding  bonds  had 
requested  the  trustee  to  act,  which  error  was  not  made  a  ground  of 
demurrer  and  was  not  called  to  the  lower  court's  attention  so  that  it 
might  be  corrected  by  amendment,  does  not  require  a  reversal  of  the 
decree  rendered  after  a  demurrer  nad  been  overruled. 

[As  to  right  of  action  of  individual  holder  on  corporate  bond 
or  coupon  secured  by  mortgage,  see  note  in  Ann.  Gas.  1916D,  961.] 

Appeal  and  Error— Presenting  Qoestions  Below— Necessity — Omission 
of  Material  Averment  ftom  Oomplaint. 

8.  Where  the  complaint  omits  a  material  averment,  a  decree  for 
complainant  will  be  reversed,  though  the  omission  was  not  called  to 
the  lower  court's  attention  by  the  demurrer. 

Corporations — ^Trnst  Deed — Constmction — ^Bight  to  Foreclose. 

4.  A  trust  deed,  securing  corporate  bonds,  one  article  of  which 
authorized  the  trustee  to  institute  foreclosure  proceedings  when  any 
default  in  the  payment  of  interest  or  principal  should  continue  for 
six  months  and  another  article  of  which  provided  that  in  case  of 
default  in  the  payment  of  interest  or  any  of  the  principal,  the  trustee 
might,  at  the  request  of  the  holder  of  one  half  the  outstanding  bonds, 
declare  the  entire  amount  of  the  bonds  due,  and  authorized  the  hold- 
ers of  a  majority  of  the  bonds  to  compel  the  trustee  to  so  declare 
or  to  waive  the  exercise  of  the  power,  or  to  annul  its  exercise  and  to 
direct  the  trustee  to  dismiss  any  suit  begun  by  it,  authorises  the 

*0n  extent  to  which  bondholders  are  represented  by  trustee  in 
mortgage  or  deed  of  trust  securing  bonds,  see  note  in  16  L.  ik  A. 
(N.  &)  1006.  Bxpoam. 
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trastee  to  institute  foreclosure  proeeedings  before  the  default  in  tlie 
payment  of  interest  had  continued  six  months,  if  requested  to  do  so 
by  the  holders  of  a  majority  of  the  bonds. 

From  Union:  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Jubtiob  Moobb. 

This  is  a  suit  by  F.  L.  Meyers,  as  trustee,  in  which 
the  complaint  was  filed  January  7,  1916,  to  foreclose 
a  deed  of  real  and  personal  property  executed  by  the 
defendant,  the  Hot  Lake  Sanatorium  Company,  a  cor- 
poration, to  the  Eastern  Oregon  Trust  &  Savings 
Bank,  a  corporation,  as  trustee,  to  secure  the  payment 
of  that  defendant's  first  mortgage  bonds  in  the  sum  of 
$250,000,  issued  March  20,  1906,  maturing  in  20  years 
and  bearing  6  per  cent  interest,  payable  on  the  first 
days  of  March  and  September  annually,  and  evidenced 
by  coupons  attached  to  the  bonds.  The  complaint 
alleges  the  execution  of  the  bonds  and  deed,  makes 
copies  thereof  a  part  of  that  pleading,  and  avers  that 
default  was  made  with  respect  to  the  installment  of 
interest  maturing  September  1, 1915 ;  that  the  plaintiff 
is  the  successor  in  interest  of  the  original  trustee ;  sets 
forth  the  facts  by  which  he  asserts  the  right  to  main- 
tain the  suit  at  the  time  it  was  instituted;  and  al- 
leges that  each  of  the  defendants,  the  Hot  Lake  Home 
&  Sanatorium  Company,  the  Clark- Woodward  Drug 
Company,  and  the  Boise  Cold  Storage  Company,  cor- 
porations, has  or  claims  some  interest  in  the  mort- 
gaged property,  but  that  the  right  of  either  is  inferior 
to  the  plaintiff's  lien. 

The  Boise  Cold  Storage  Company  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The  demurrer 
was  overruled,  and,  that  defendant  declining  further 
to  plead  and  waiving  the  time  allowed  for  that  pur- 
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pose,  a  decree  was  rendered  as  prayed  for  in  the  com- 
plaint, and  the  Boise  Cold  Storage  Company  appeals. 

Affibmed.    Bbheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  J.  Brazell  and  Mr.  Ouy  Q.  Willis,  with  an 
oral  argument  by  Mr.  Brazell. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Robert  Eakin. 

Opinion  by  Mb.  Chief  Justiob  Moobb. 

The  plaintiff's  counsel  move  to  dismiss  the  appeal 
on  the  ground  that  the  appellant  had  assigned  all  its 
interest  in  the  property  affected  by  the  decree  before 
attempting  to  review  that  final  determination.  It  ap- 
pears from  the  uncontradicted  affidavits,  filed  supple* 
mental  to  the  motion,  that  the  Boise  Cold  Storage 
Company  secured  against  the  Hot  Lake  Sanatorium 
Company  a  judgment  for  $1,938.29,  exclusive  of  costs 
and  disbursements,  that  was  assigned  to  the  Phoenix 
Land  Company,  a  corporation,  which  thereafter  took 
and  perfected  an  appeal  in  the  name  of  its  assignor. 

1.  Our  statute,  which  is  the  foundation  of  the  right 
asserted  by  the  appellant's  counsel,  reads: 

"Every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in 
Section  29,  but  this  section  shall  not  be  deemed  to  au- 
thorize the  assignment  of  a  thing  in  action  not  arising 
out  of  contract '  * :  Section  27,  L.  0.  L. 

*'No  action  shall  abate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death,  marriage,  or  other  dis- 
ability of  a  party,  the  court  may,  at  any  time  withm 
one  year  th^eaf  ter,  on  motion,  allow  the  action  to  be 
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continued  by  or  against  his  personal  representatives 
or  successors  in  interest '^  Section  38,  L.  0-  L. 

'*Any  party  to  a  judgment  or  decree  other  than  a 
judgment  or  decree  given  by  confession,  or  for  want 
of  an  answer,  may  appeal  therefrom'':  Section  549, 
L.  0.  L. 

Construing  these  clauses  in  pari  maieria,  our  court 
is  committed  to  the  doctrine  that  after  an  action  or 
suit  has  been  conunenced  no  substitution  is  required, 
except  in  case  of  the  death  of  a  party :  Long  v.  Thomp- 
son,  34  Or.  359  (55  Pac.  978) ;  Merriam  v.  Victory  Min. 
Co.,  37  Or.  321  (56  Pac.  75,  58  Pac.  37,  60  Pac.  997) ; 
Culver  V.  Ra/ndle,  45  Or.  491  (78  Pac.  394) ;  Bums  v. 
Kennedy,  49  Or.  588  (90  Pac.  1102) ;  Fildew  v.  Milner, 
57  Or.  16  (109  Pac.  1092) ;  Oregon  Auto-Dispatch  v. 
Cadwell,  67  Or.  301  (135  Pac.  880) ;  Dundee  M.  S  T. 
Inv.  Co.  V.  Hughes  (C.  C),  89  Fed.  182.  We  conclude, 
therefore,  that  as  the  Boise  Cold  Storage  Company 
was  made  a  party  to  this  suit  and  assigned  all  its  in- 
terest in  the  property  affected  by  the  decree  herein 
after  it  was  rendered,  the  assignee,  under  the  provi- 
sions of  our  statute,  was  authorized  to  take  and  per- 
fect an  appeal  from  such  determination  in  the  name 
of  the  assignor,  and  having  done  so,  the  motion  to 
dismiss  the  appeal  is  denied.  The  conclusion  thus 
reached  is  deemed  essential  to  a  determination  of  ju- 
risdiction of  the  appeal,  in  order  to  consider  the  merits 
of  the  cause  which  relate  to  the  action  of  the  trial  court 
in  overruling  the  demurrer.  In  order  properly  to  un- 
derstand the  question  involved,  it  becomes  necessary 
to  call  attention  to  clauses  of  the  trust  deed.  Article 
I  thereof,  as  far  as  deemed  material,  reads : 

**  Until  the  said  Hot  Lake  Sanatorium  Company 
shall  make  default  in  the  payment  of  the  principal  or 
interest  of  the  said  bonds  or  some  of  them,  according 
to  the  tenor  thereof,  or  of  the  coupons  thereto  annexed, 
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or  some  one  or  any  of  them,  at  the  time  or  in  the  man- 
ner named  for  the  payment  thereof,  and  such  default 
shall  continue  for  the  period  of  six  (6)  months,  or  shall 
make  default  or  breach  in  the  performance  or  observ- 
ance of  any  condition,  obligations  or  requirements 
contained  in  said  bonds  or  this  deed  of  trust  or  mort- 
gage, the  said  Hot  Lake  Sanatorium  Company  may 
possess,  manage,  operate  and  enjoy  all  the  said  prop- 
-erty  and  premises  hereby  mortgaged  and  receive,  take 
and  use  the  income,  tolls,  rents,  issues  and  profits 
thereof  to  tiie  same  effect  as  if  this  deed  of  trust  or 
mortgage  had  not  been  made." 

Article  3  declares : 

**If,  and  whenever  the  said  Hot  Lake  Sanatorium 
Company,  or  its  successors  shall  make  any  default  in 
the  payment  of  the  principal  or  interest  of  said  bonds, 
or  some  one  or  any  of  them,  or  of  the  coupons  thereto 
annexed,  or  some  one  or  any  of  them,  according  to  the 
tenor  or  effect  thereof  at  the  time  and  in  the  manner 
of  the  payment  thereof  and  such  default  shall  continue 
for  the  period  of  six  (6)  months  •  •  it  shall  be  law- 
ful for  the  trustee  •  •  by  its  attorney  or  agent  to 
sell  and  dispose  of  all  and  singular  said  property 
belonging  to  the  Hot  Lake  Sanatorium  Company  and 
all  said  real  property  hereby  mortgaged  as  a  whole, 
by  public  auction,"  etc.,  prescribing  the  place  of  sale 
and  the'  notice  requested. 

Article  4  provides: 

**If  the  Hot  Lake  Sanatorium  Company,  or  its  suo- 
cessors,  shall  make  default  in  the  payment  of  any  in- 
terest or  any  of  said  bonds  according  to  the  tenor 
thereof,  or  make  default  in  the  payment  of  any  of  the 
«ums  of  money  herein  promised  to  be  paid,  then  and 
thereupon  such  trustee  shall,  if  requested  by  the  holder 
or  holders  of  at  least  one  half  in  amount  of  said  bonds 
then  outstanding,  declare  the  principal  of  all  of  said 
bonds  to  be  immediately  due  and  payable  and  there- 
upon all  said  bonds  shall  be  due  and  payable,  provided 
nevertheless  that  at  any  time  after  such  default  shall 
have  been  made,  and  have  continued  as  aforesaid,  and 
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before  the  actual  payment  of  the  principal,  it  shall  be 
lawful  for  the  holders  of  a  majority  in  amount  of  said 
bonds  then  outstanding,  to  direct  the  trustee,  either 
forthwith  to  exercise  its  power  of  declaring  the  princi- 
pal of  said  bonds  due  and  payable,  or  waive  the  exer- 
cise of  said  power,  if  unexercised,  or  to  withdraw  or 
annul  the  exercise  thereof,  if  exercised  either  abso- 
lutely or  with  the  consent  of  the  Hot  Lake  Sanatorium 
Company,  or  its  successors,  and  to  direct  the  trustee 
to  dismiss  any  suit  brought  against  the  Hot  Lake  Sana- 
torium Company,  or  to  abandon  any  proceeding  for 
the  sale  of  the  property'  herein  described,  provided, 
nevertheless,  that  no  action  taken  by  the  trustee,  or  by 
the  bondholders,  under  this  article  shall  prejudice  or 
affect  the  powers  or  rights  of  the  trustee  or  of  said 
bondholders,  in  the  event  of  any  subsequent  default'^ 

Article  5  asserts : 

**It  shall  be  lawful  for  the  trustee  to  exercise  the 
said  power  of  entry  or  the  said  power  of  sale,  or  both, 
or  to  proceed  by  suit  or  suits  m  equity  or  at  law  to 
enforce  the  rights  of  the  bondholders  in  the  several 
cases  of  default  on  the  part  of  the  Hot  Lake  Sana- 
torium Company,  or  its  successors  herein  specified,  in 
the  manner  and  subject  to  the  qualifications  herein 
expressed  upon  the  request  as  herein  prescribed.'' 

The  complaint,  wter  alia,  charges: 

**That  all  of  said  $250,000  in  bonds  are  outstanding 
and  unpaid,  and  no  part  of  the  interest  maturing  upon 
said  bonds  or  any  thereof  on  September  1,  1915,  has 
been  paid,  and  that  said  Hot  Lake  Sanatorium  Com- 
pany has  made  default  in  such  payment,  and  that  after 
such  default  was  made  and  prior  to  the  commencement 
of  this  suit  [a  majority  of]  the  holders  of  more  than 
one  half  of  the  amount  of  said  bonds  so  outstanding 
requested  plaintiff,  F.  L.  Meyers,  as  such  trustee,  to- 
declare  the  principal  of  all  of  said  bonds  immediately 
due  and  payable,  and  to  commence  suit  for  the  fore- 
closure of  said  trust  deed  and  mortgage  and  the  collec- 
tion of  the  sums,  both  principal  and  interest,  due  upon 
all  of  said  bonds,  and  that  accordingly  plaintiff,  as  such 


Jan.  1917.]    Msyebs  t;.  Hot  Lake  Sanatorium  Co.         593 

trustee,  did  and  does  here  now  declare  the  principal  of 
all  of  said  bonds  immediately  due  and  payable.'^ 

2.  The  holders  of  a  majority  of  the  outstanding 
bonds,  as  provided  in  Article  IV  of  the  trust  deed, 
must  have  owned  or  controlled  more  than  $125,000  of 
such  evidence  of  indebtedness.  **A  majority  of  the 
holders  of  more  than  one  half  of  the  amount  of  said 
bonds  so  outstanding,"  as  alleged  in  the  complaint^ 
would  be  required  to  have  a  title  or  legal  right  to  only 
a  fraction  more  than  $62,500  of  such  securities.  The 
averment  of  the  complaint  hereinbefore  quoted  is  tech- 
nically defective  in  stating  a  cause  of  suit  in  this  par- 
ticular. The  fault  referred  to  is  not  mentioned  in  the 
brief  of  appellant's  counsel,  and,  this  being  so,  it  must 
be  assumed  that  the  attention  of  the  trial  court  was 
never  attracted  to  this  imperfection. 

3.  At  the  argument  in  this  court,  however,  much 
stress  was  laid  upon  the  words,  **a  majority  of,"  a& 
used  in  the  complaint  and  hereinbefore  indicated  by 
brackets,  and  it  is  contended  the  facts  so  stated  are 
insufficient  to  constitute  a  cause  of  suit,  and,  this  be- 
ing so,  the  decree  should  be  reversed  in  consequence 
of  the  error  committed  in  overruling  the  demurrer. 
If  the  primary  pleading  had  omitted  a  material  aver- 
ment, the  rule  now  insisted  upon  would  undoubtedly 
be  controlling,  for  in  such  case  no  foundation  would 
exist  upon  which  to  support  a  judgment  rendered  in 
conformity  to  the  prayer  of  the  complaint.  So,  too,, 
in  case  of  a  mere  technical  defect  in  a  pleading,  if  it 
appear  that  the  attention  of  the  court  was  called  by 
the  interposition  of  a  demurrer  which  distinctly  spe- 
cified the  grounds  of  objection  to  the  complaint,  thus 
affording  an  opportunity  for  an  amendment,  and  the- 
demurrer  was  overruled,  a  different  question  would 
be  presented  in  reviewing  the  judgment  or  decree^ 

82  Or.— 18 
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The  assertion  of  **the  law^s  delay,*'  of  which  complaint 
is  often  made,  wonid  be  verified  by  sanctioning  such 
a  mode  of  practice  as  was  evidently  pursued  at  the 
trial  of  this  cause. 

The  phrase,  **a  majority  of,'*  as  used  in  the  com- 
plaint, is  unquestionably  a  mistake,  and  Uie  technical- 
ity may  have  occurred  by  oversight  of  plaintiff's  coun- 
sel in  dictating,  or  by  a  stenographer  in  transcribing 
the  notes.  But,  however  the  error  may  have  resulted, 
it  can  be  corrected  by  eliminating  the  words  in  the 
brackets  referred  to,  and,  having  done  so,  the  com- 
plaint will  then  state  facts  sufficient  to  authorize  an 
enforcement  of  the  conditions  of  the  trust  deed,  if  such 
relief  was  contemplated  under  the  circumstances  men- 
tioned. By  striking  out  such  phrase,  it  is  not  to  be 
supposed  that  the  remaining  allegation  of  the  part  of 
the  complaint  hereinbefore  quoted  could  have  been 
truthfully  denied,  for  if  the  plaintiff  had  not  been  re- 
quested, by  the  holders  of  more  than  one  half  of  the 
then  outstanding  bonds,  fo  declare  a  maturity  of  such 
•evidences  of  corporate  indebtedness  and  to  foreclose 
the  trust  deed,  a  plea  in  abatement  would  undoubtedly 
have  been  interposed.  The  technical  defect  which  was 
adverted  to  at  the  argument  in  this  court  will  be  dis* 
regarded. 

4.  The  remaining  question  to  be  considered  is 
whether,  under  the  terms  of  the  trust  deed,  a  suit  can 
be  maintained  to  foreclose  the  lien  at  the  request  of 
the  holders  of  more  than  one  half  of  the  outstanding 
bonds,  before  the  expiration  of  si^  months  from  the 
default  in  paying  the  coupons.  A  careful  reading  of 
the  articles  of  the  trust  deed,  hereinbefore  set  forth, 
will  show  that  two  remedies  are  prescribed.  After  a 
default  of  six  months  in  the  payment  of  the  interest 
<;oupons,  the  trustee  may,  on  his  own  motion,  proceed 
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ty  strict  foreclosure  or  for  an  ordinary  foreclosure  by 
a  suit  instituted  for  that  purpose,  to  bar  the  right  of 
the  Hot  Lake  Sanatorium  Company  in  and  to  the  real 
and  personal  property  mortgaged.  It  is  unnecessary 
now  to  consider  whether  or  not  a  strict  foreclosure  can 
be  had,  since  such  a  remedy  has  not  been  invoked. 
Article  IV  reserves  to  the  holders  of  a  majority  of  the 
bonds  power  to  set  aside  any  proceedings  instituted 
by  the  trustee  on  his  own  motion,  and  also  to  cancel 
their  own  previous  request,  to  declare  a  maturity  of 
the  corporate  indebtedness,  and  to  commence  a  suit  to 
foreclose  the  lien.  It  is  believed  a  fair  construction 
in  pari  materia  of  all  the  conditions  of  the  trust  deed 
authorized  the  trustee  to  maintain  a  suit  to  foreclose 
the  lien,  inmoiediately  upon  default  of  any  of  the  pro- 
visions specified,  if  so  requested  by  the  holders  of  a 
majority  of  the  then  outstanding  bonds. 

This  being  so,  no  error  was  conunitted  in  overruling 
the  demurrer  and  in  granting  the  relief  awarded.  The 
decree  is  therefore  affirmed. 

Affibmbd.    Beheabino  Denied. 


Argaed  8eptemb«T  18,  ftffirmed  October  17,  1916,  rehemring  denied 

January  23,  1917. 

WAKEFIELD  v.  SUPPLE.^ 

(1«0  Pac.  376.) 

Appeal  and  Error— Be^lew—U'ew  TriaL 

1.  The  trial  eonrt  haring  the  power,  within  the  time  allowed,  to 
aet  aside  a  final  determination  and  order  a  new  trial  when  it  dis- 
covers a  mistake  of  law  has  been  made  which  would  necessitate  a 
reversal  on  review,  the  question  to  be  considered  on  appeal  from  an 
order  allowing  a  motion  to  set  aside  a  verdict  and  judgment,  and  for 

*Upon  the  question  of  effect  of  parol  modification  of  original  eon« 
tract  which  ia  required  to  be  in  writing,  see  note  in  4  L.  B.  A.  (H.  8.) 
980. 
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a  new  trial,  beeanse  of  error  eommittod  hj  oyermling  a  motion  for 
nonsnit  and  a  motion  for  a  directed  verdiet  for  defendant  beeanse  an 
alleffed  oral  modification  of  an  original  written  contract  wai  not 
established,  is  whether  the  evidence  received  in  respect  to  the  alleged 
oral  modification  was  sufficient  to  authorize  a  submission  of  the  eause 
to  the  jury. 

Contracts  —  Modlfleatton — Written     Oontractf — Bnbseqaent     Parol 

Agreement. 

2.  The  terms  of  a  written  contraet  maj  be  altered  bgr  a  subse- 
quent parol  agreement  of  the  parties. 

C<mtract8 — ^Eyldence— Snfleieney. 

3.  In  an  action  to  recover  compensation  for  additional  work  done,, 
not  contemplated  in  an  original  written  agreement,  but  alleged  to  have 
been  authorized  by  a  subsequent  parol  modification  of  the  written 
contract,  evidence  of  conversations  and  correspondence  between  the 
parties  held  insufficient  to  go  to  the  jury  as  tending  to  establish  that 
the  alleged  subsequent  oral  agreement  modifying  the  written  contract 
was  made. 

[As  to  validity  and  construction  of  provision  in  building  con- 
traet permitting  alterations  or  modifications,  see  note  in  Ann» 
Cas.  1015D,  766!] 

From  Multnomah:  John  P.  Kavakauoh,  Judge. 

Department  2.  Statement  by  Ma.  Chief  Jusnos 
Moore. 

This  is  an  action  by  Bobert  Wakefield  against 
Joseph  Supple  to  recover  money.  The  basis  of  the 
action  is  a  contract,  set  out  in  the  complaint,  and 
reads: 

'^  Joseph  Supple  having  entered  into  a  subcontract 
with  the  Portland  Iron  Works  for  the  furnishing  of 
all  labor  and  material  and  for  the  building  of  steel 
hulls,  trusses,  ladders,  etc.,  as  well  as  all  carpenter 
and  wood  work,  for  the  two  United  States  engineers^ 
dredges  'Multnomah*  and  *  Wahkiakum,*  hereby  enters 
into  an  agreement  with  Robert  Wakefield,  whereby  on 
consideration  hereinafter  mentioned: 

**  Joseph  Supple  agrees  to  prepare  the  ways,  false- 
work and  scaffolding,  at  the  yards  of  the  0.- W.  K.  K. 
&  N.,  known  as  the  *Boneyard,*  for  the  building  and 
erection  of  the  two  dredges  above  named,  and  deliver 
f .  o.  b.  cars,  all  of  the  steel  work  for  hull,  fabricated 
and  ready  for  erection,  but  not  riveted,  nor  bolted  up^ 
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and  all  of  the  steel  work  for  trusses  and  ladder,  fabri- 
cated and  riveted,  but  not  assembled. 

**  Robert  Wakefield  agrees  that  he  will  receive  this 
material  from  cars,  and  will  furnish  his  own  means 
and  apparatus  for  unloading  the  material,  storing 
same  until  wanted,  and  erect  and  assemble  same  in 
place,  in  accordance  with  the  plans  and  specifications, 
approved  for  this  work,  by  the  United  States  engineers. 

*  *  That  he  will  do  all  of  the  bolting  up,  riveting,  calk- 
ing and  testing,  to  the  satisfaction  of  the  inspector,  and 
in  accordance  with  these  plans  and  specifications. 

**  Joseph  Supple  will  furnish  all  labor  and  material 
necessary  for  blocking,  staging  and  launching.  It  be- 
ing herewith  reiterated,  that  all  tools  and  all  gears  for 
handling  and  rigging  of  all  steel  work  of  whatever 
nature,  will  be  furnished  by  Robert  Wakefield,  and  that 
all  wood  work  and  material  and  labor  for  foundations 
will  be  furnished  by  Joseph  Supple,  except  that  used 
for  hoisting  and  hoisting  gears. 

**In  consideration  of  the  above  agreement,  Joseph 
Supple  agrees  to  pay  Robert  Wakefield,  fifteen  dollars 
($15.00)  for  every  ton  of  hull  material  erected  and  put 
together,  and  seven  and  one-half  dollars  ($7.50)  per 
ton  for  the  assembling  of  the  trusses  and  ladders. 

**It  is  mutually  agreed  on,  that  the  actual  weight  on 
cars  shall  be  ascertained  from  the  R.  R.  Co.,  and  that 
these  weights  shall  be  taken  as  basis  on  which  Robert 
Wakefield  shall  make  his  charges. 

*  *  Joseph  Supple  agrees  to  make  payments  to  Robert 
Wakefield,  at  the  time  and  at  the  rate,  as  he  receives 
his  payments  for  work  completed  from  the  Portland 
Iron  Works. 

**It  is  particularly  understood  between  the  two  con- 
ti  acting  parties,  that  the  same  conditions  of  the  terms 
of  the  specifications  above  referred  to,  as  well  as  the 
conditions  of  the  contract  entered  upon  between  Joseph 
Supple,  and  the  Portland  Iron  Works,  as  far  as  they 
prevail,  and  tiiat  any  dispute  as  to  the  interpretation 
of  these  specifications  and  contract,  shall  be  subject  to 
the  decision  of  the  inspector  representing  the  contract- 
ing engineer  of  the  U.  S.  government 
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* 

' '  InasmTich  as  Joseph  Stipple  has  entered  into  a  sub- 
contract with  the  Great  Lakes  Engineering  Company^ 
of  Detroit,  Michigan,  to  fabricate  for  him  the  steel  hull 
material  above  mentioned,  and  inasmuch  as  this  last- 
named  company  is  responsible  for  the  proper  fabrica- 
tion of  the  material,  in  accordance  with  the  specifica- 
tions and  plans,  and  have  agreed  to  have  one  of  their 
men  present  while  the  work  of  erection  and  assembling 
is  under  way,  it  is  hereby  agreed  that  Robert  Wake- 
field hereby  accepts  the  guarantee  furnished  Joseph 
Supple  by  the  said  Great  Lakes  Engineering  Works^ 
and  agrees  to  take  up  and  settle  with  said  representa- 
tive, any  discrepancies  which  may  be  discovered  on 
the  work  and  material,  and  make  his  own  agreements 
for  extra  charges  for  the  correction  of  any  possible 
x^hanges  or  mistakes  discovered,  due  to  faulty  fabrica- 
tion on  the  part  of  the  Great  Lakes  Engineering 
Works. 

**In  witness  of  the  above  the  parties  herein  men- 
tioned have  hereto  set  their  hands  and  seals. 

**  Portland,  Ore.,  Feb.  11,  1913. 

**  [Signed]     Joseph  Supple. 

*  *  [Signed]     Bobebt  Wakefield.  ' ' 

The  initiatory  pleading  charges,,  in  effect:  That 
when  the  plaintiff  entered  into  that  agreement  he  had 
been  and  was  a  bridge  builder,  and  was  unacquainted 
with  the  construction  of  any  part  of  a  ship  or  the  cost 
of  doing  such  work.  That  the  defendant  for  a  long 
time  had  been  engaged  in  shipbuilding  and  knew  the 
plaintiff  was  not  familiar  therewith,  and  that  he  re- 
lied upon  the  representations  made  by  the  defendant 
and  his  agents  in  relation  thereto.  That,  when  in- 
formed of  the  plaintiff's  want  of  knowledge  in  these 
particulars,  the  defendant  advised  him  to  consult  with 
Fred  Ballin,  a  shipbuilding  engineer  who  had  pre- 
pared the  plans  for  the  dredges  and  was  to  have  charge 
of  the  construction  thereof  and  upon  whose  word  he 
could  rely.    That  plaintiff  thereupon  conferred  with 
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Ballin,  who  informed  him  that  the  steel  plates  to  be 
nsed  in  building  the  dredges  would  arrive  in  Portland, 
Oregon,  with  all  the  smaller  parts  riveted  to  the  larger 
portions  in  such  manner  as  to  be  conveniently  shipped 
by  rail,  and  plaintiff  would  be  required  only  to  bolt 
and  rivet  the  larger  sections  together  on  the  job ;  that 
the  material  to  be  used  would  be  free  from  rust,  each 
piece  plainly  marked,  all  plates  to  be  calked  would  be 
beveled-sheared ;  that  all  punched  holes  would  be 
reamed  so  as  to  countersink  the  rivet  heads;  that  all 
necessary  bolts  would  be  supplied  by  the  defendant; 
that  plaintiff  would  be  required  to  drive  only  about 
150  rivets  to  the  ton  of  material ;  and  that  all  the  plates 
would  be  painted  before  delivery.  That  the  plaintiff 
believed  and  relied  upon  each  of  these  representations. 
That  at  the  time  they  were  made  Ballin  was  interested 
with  the  defendant  in  whatever  profits  the  latter  might 
make  under  his  contract  for  constructing  the  dredges, 
of  which  partnership  the  plaintiff  had  no  knowledge. 
That  inmiediately  upon  signing  the  contract  the  plain- 
tiff engaged  mechanics  and  laborers,  assembled  his  ma- 
chinery, and  notified  the  defendant  of  his  readiness  to 
commence  work  on  the  dredges,  but  no  material  there- 
for was  delivered  until  June  15, 1913,  when  that  which 
arrived  was  not  connected  in  any  manner.  That  no 
bolts  were  furnished.  That  it  was  necessary  for  the 
plaintiff  to  drive  240  rivets  to  the  ton  of  material. 
That  the  members  thereof  were  not  marked  for  identi- 
fication. That  the  punched  holes  did  not  fit  one  with 
another  and  were  not  reamed,  and  that  the  material 
was  rusty  and  unpainted.  That  at  the  time  Ballin 
made  such  representations  he  knew  they  were  false 
and  uttered  them  with  intent  to  defraud  the  plaintiff 
and  to  induce  him  to  enter  into  the  contract  herein- 
before set  forth.    That  when  the  delivery  of  the  ma- 
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terial  was  thus  delayed,  and  the  plaintiff  discovered 
the  extra  amount  of  work  required,  and  learned  of 
Ballin's  financial  interest  in  the  profits  which  he  was 
to  obtain,  the  plaintiff  informed  the  defendant  of  the 
falsity  of  his  agent's  representations*  called  attention 
to  the  faulty  condition  of  the  material,  and  to  the 
amount  of  work  necessary  to  assemble  and  prepare  the 
parts,  and  informed  him  of  the  resulting  delay  and 
damage  which  the  plaintiff  would  sustain  by  reason 
thereof. 

**That  thereupon  the  defendant  orally  requested 
plaintiff  to  enter  upon  and  complete  the  work  of  erect- 
ing said  materials  in  place,  and  thereupon  agreed 
orally  with  plaintiff  that  he  [defendant]  would  pay 
plaintiff  whatever  the  work  and  labor  was  found  to  be 
reasonably  worth  at  the  conclusion  of  said  work,  tak- 
ing into  account  all  the  facts  and  circumstances  in  con- 
nection with  the  work,  including  the  delay,  and  agreed 
to  pay  plaintiff  the  reasonable  worth  and  value  of  any 
materials  furnished  by  plaintiff.  That,  in  reliance 
upon  said  oral  promise,  this  plaintiff  did  completely 
erect  and  assemble  all  materials  in  place  for  said  two 
hulls  upon  the  dredges  *  Multnomah'  and  *  Wahkiakum' 
and  furnished  various  materials  therefor.  That  the 
reasonable  worth  and  value  of  the  work,  labors  and 
materials  so  furnished  by  plaintiff  to  defendant  upon 
said  two  hulls  is  the  sum  of  $29,408.98,  of  which  de- 
fendant has  paid  only  $8,785,  leaving  a  balance  due 
plaintiff  in  the  sum  of  $20,623,98,  wmch  balance  and 
any  part  thereof  defendant  refuses  to  pay,  and  said 
defendant  refuses  to  recognize  that  this  plaintiff  has 
any  rights  in  the  premises  other  than  the  rights  fixed 
in  the  written  contract  hereinbefore  referred  to,  and 
said  defendant  refuses  to  consider  with  plaintiff,  plain- 
tiff's  rights  in  the  premises,  and  defendant  renounces 
and  denies  plaintiff's  rights  in  the  premises." 

Judgment  was  demanded  for  the  sum  of  $20,623.98. 
The  answer  denied  most  of  the  material  averments 
of  the  complaint,  and  particularly  with  respect  to  the 
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alleged  misrepresentations  mentioned.  For  a  sepa- 
rate defense^  the  answer  sets  forth  the  circumstances 
attending  the  making  of  the  contract  and  alleges  that 
the  plaintiff  received  from  the  Great  Lakes  Engineer- 
ing Works,  which  corporation  furnished  the  material 
that  was  used  in  constructing  the  dredges,  various 
sums  of  money  as  compensation  and  settlement  for 
changes  necessitated  in  Hie  material  furnished,  and  for 
the  mistakes  in  the  fabrication  thereof,  and  thereupon 
he  agreed  to  withdraw  his  claim  for  extra  compensa- 
tion on  account  of  reaming  and  countersinking,  and  by 
reason  thereof  he  is  now  estopped  to  assert  or  claim 
that  any  sum  is  due  him  therefor.  Other  matters  are 
set  forth  in  the  answer  as  further  defenses. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and  based  on  these  issues  the  cause  was 
tried ,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  $4,500.  Upon  application  therefor^ 
it  was  determined  in  part  as  follows : 

**The  court,  after  hearing  arguments  of  the  re- 
spective counsel,  being  fully  advised,  and  being  of  the 
opinion  that  error  was  conunitted  during  the  trial  by 
overruling  the  motion  for  nonsuit  and  overruling  the 
motion  for  a  directed  verdict  for  defendant  and  that  a 
new  trial  should  be  granted,  it  is  therefore  ordered 
that  the  motion  to  set  aside  the  verdict  and  judg- 
ment, and  for  a  new  trial,  be  and  the  same  is  hereby 
allowed.'' 

From  this  order  the  plaintiff  appeals. 

Affibmbd.    Bbhbabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Coy  Burnett  and  Mr.  McKvnley  Kane,  with  an 
oral  argument  by  Mr.  Burnett. 
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For  respondent  •  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Arthur  Langguth  and  Mr.  Henry  L. 
Lyons. 

Opinion  by  Ms.  Chief  Justice  Moobb. 

1, 2.  In  Smith  Typewriter  Co.  v.  McOeorge,  72  Or. 
523  (143  Pac  905),  it  was  held  that  when  the  trial 
court,  within  the  time  allowed,  discovers  that  such  a 
mistake  of  law  has  been  made  at  the  hearing  of  a  cause 
as  would  necessitate  a  reversal  of  the  judgment  if 
brought  up  for  review,  such  final  determination  may 
be  set  aside  and  a  new  trial  ordered.  To  the  same 
effect,  see,  also,  Rudolph  v.  Portland  Ry.,  L.  d  P.  Co., 
72  Or.  560  (144  Pac.  93) ;  Frederick  db  Nelson  v.  Bard, 
74  Or.  457  (145  Pac.  669) ;  McGinnis  v.  Studebaker,  75 
Or.  519  (146  Pac.  825,  147  Pac.  525,  L.  B.  A.  1916B, 
868) ;  Delovage  v.  Old  Oregon  Creamery  Co.,  76  Or. 
430  (147  Pac.  392,  149  Pac.  317) ;  PuUen  v.  Eugene,  77 
Or.  320  (146  Pac.  822, 147  Pac.  768, 1191, 151  Pac  474). 
Predicated  upon  this  rule,  the  question  to  be  considered 
is  whether  or  not  the  evidence  received  in  respect  to  the 
alleged  oral  modification  of  the  original  contract  was 
sufficient  to  authorize  a  submission  of  the  cause  to  the 
jury.  The  rule  is  settled  that  the  terms  of  a  written 
contract  may  be  altered  by  a  subsequent  parol  agree- 
ment of  the  parties :  Pippy  v.  Winslow,  62  Or.  219  (125 
Pac.  298) ;  City  Messenger  Co.  v.  Postal  Tel.  Co.,  74 
Or.  433  (145  Pac  657).  The  plaintiff's  testimony 
tends  to  support  the  averments  of  the  complaint  in  re- 
spect to  the  delay  occasioned  by  failing  to  deliver  the 
material  within  the  time  expected,  and  also  as  to  the 
extra  amount  of  labor  necessitated  by  reaming  the 
punched  holes  in  the  plates.  In  a  letter  which  he  wrote 
to  the  defendant  May  28,  1913,  in  referring  to  these 
matters,  he  says: 
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**0f  course,  this  long  wait  has  caused  me  consider- 
able expense,  as  I  have  had  to  keep  men  within  call 
and  keep  a  plant  down  there  ready  at  all  times  to  un- 
load the  material.  I  think  I  am  entitled  to  some  com- 
pensation for  all  this  delay  and  should  be  pleased  to 
hear  from  you  in  the  matter,  as  I  do  not  wish  to  be 
unreasonable  or  mi^e  any  unreasonable  demands. 
Further,  when  I  took  the  work  it  was  expected  that 
the  erection  bolts  would  be  furnished  with  the  mate- 
rial I  have  had  to  furnish  these  bolts  and  think  it 
would  be  no  more  than  right  that  you  should  pay  for 
them,  as  I  took  the  work  at  a  very  low  figure.  As 
there  is  considerable  of  the  material  on  hand  now,  we 
have  started  to  get  it  together  and  think  we  should 
have  some  understanding  about  Uie  lost  time  that  has 
passed  before  going  any  further.*' 

Plaintiff  on  June  11,  1913,  again  wrote  the  defend- 
ant as  follows: 

*  *  I  am  assembling  and  riveting  hulls  for  the  two  gov- 
ernment dredges,  the  work  having  been  undertaken, 
as  per  my  contract  of  February  11,  1913.  Not  hav- 
ing specifications  or  plans  showing  details  and  descrip- 
tions of  the  work,  I  derived  my  information  for  the 
work  required  from  Fred  A.  Ballin.  At  the  time  our 
contract  was  signed  it  was  expected  that  the  steel 
would  arrive  in  a  few  days.  The  last  four  cars  of 
this  steel  arrived  yesterday,  being  about  two  months 
later  than  expected  and  the  other  cars  having  been 
8trung  along  one  at  a  time  made  it  necessary  to  keep 
a  force  of  men  on  hand  in  readiness  to  unload  this 
material  and  adding  additional  expense  to  tiie  cost  of 
the  work.  It  was  expected  that  erection  bolts  would 
be  furnished  with  this  material  and  as  I  furnished 
these  bolts  I  should  be  paid  for  the  same.  The  plates 
that  have  to  be  calked  were  to  have  been  beveled- 
sheared,  which  was  not  done.  All  connections  were  to 
have  been  riveted  to  the  large  members.  Failure  to 
do  tiiis  has  increased  the  number  of  rivets  to  be  driven 
and  the  steel  being  in  small  pieces  adds  to  the  difficulty 
and  cost  of  hancuing  same.    The  wedges  to  be  used 
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as  stop  waters  at  the  butt  of  the  lower  sheets  should 
have  been  punched  at  the  shop,  and  this  will  have  to 
be  done  before  they  are  driven,  as  it  would  be  too  ex- 
pensive to  drill  them  after  they  are  in  place.  As  these 
changes  will  make  the  work  cost  more  than  the  prices 
given  in  my  contract,  I  suggest  that  you  and  Mr.  Ballin 
meet  me  at  the  yard  at  your  earliest  convenience  and 
reach  some  agreement  to  take  care  of  this  additional 
cost  I  do  not  wish  you  to  be  dissatisfied  nor  do  I  wish 
to  be  out  any  money  on  account  of  this  work.  * ' 

From  a  letter  written  by  Wakefield  to  Supple  July 
12y  1913,  an  excerpt  is  taken  as  follows : 

**I  have  written  to  you  repeatedly  stating  the  dif- 
ference between  the  lob  we  are  doing  and  the  job  we 
contracted  to  do.  The  contract  expressly  stated  that 
the  material  is  to  be  fabricated,  which  I  understand, 
means  ready  to  put  together,  while  the  actual  work  we 
are  doing  is  reaming  the  thing  entirely  all  over,  or,  in 
other  words,  there  has  been  no  work  done  except 
merely  punching  and  a  very  poor  job  at  that.  The 
material  is  badly  marked  so  that  it  is  very  difficult  to 
find  the  pieces  that  belong  together  and  lots  of  the 
material  that  should  be  put  together  under  the  clause 
'Fabrication'  is  shipped  loose,  little  pieces  of  angle 
2x2,  4  to  6  ft.  in  length.  I  have  written  you  a  great 
many  times  about  these  differences,  but  do  not  seem 
to  get  any  direct  results  from  them  other  than,  'will 
make  it  all  right  in  the  end '  but  there  is  so  much  to  be 
made  right  that  I  think  we  ought  to  have  an  under- 
standing now.  I  am  perfectly  willing  to  do  as  we 
agreed  m  our  contract  to  leave  our  differences  to  the 
inspector  for  the  government,  Mr.  Baxter.  The 
clause  in  the  contract  referring  to  your  having  an 
agreement  with  the  Great  Lakes  Engineering  Com- 
pany for  the  fabrication  in  which  they  are  responsible 
for  the  proper  execution  of  the  same,  their  representa- 
tive disclaims  any  responsibility  for  mistakes  and  says 
that  the  reaming  is  especially  excluded  from  their 
contract'' 
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Beplying  to  this  communication,  the  defendant  on 
Jnly  14,  1913,  wrote  the  plaintiff  a  letter,  from  which 
extracts  are  taken,  viz. : 

**Dear  Sir:  Your  favor  of  the  12th  inst.  dnly  noted. 
Ton  state  that  yon  have  written  a  nnmber  of  letters 
regarding  onr  contract  for  the  building  of  the  two 
government  dredges,  and  that  I  have  failed  to  answer 
them  in  writing.  Permit  me  to  state  that  as  far  as 
differences  are  concerned,  there  is  no  need  to  take  up 
any  generalities,  inasmuch  as  the  contract  itself,  states 
very  definitely  and  positively  what  part  of  the  work  is 
to  be  done  by  yourself  and  me.  *  *  You  further 
agreed  to  settle  with  the  representative  of  the  Great 
Lakes  Engineering  Works,  any  discrepancies  which 
may  be  discovered  on  the  work  and  material,  and  make 
your  own  agreements  for  extra  charges,  and  for  their 
collection  for  the  correction  of  any  possible  changes 
or  mistakes  discovered,  due  to  faulty  fabrication  on 
the  part  of  the  Great  Lakes  Engineering  Works.  •  • 
You  further  state,  that  I  made  you  understand  that  I 
would  ^Make  it  all  right  in  the  end,'  implyin^s:  that  I 
acknowledged  that  there  was  something  to  make  all 
right.  I  wish  to  dispel  this  impression  emphatically, 
as  so  far  nothing  has  appeared  on  which  you  could 
base  any  claims  against  me  under  our  contract.  I  did 
say  and  meant  to  say,  that  where  you  could  show  that 
I  owed  you  any  naoney  in  the  end,  I  would  pay  you, 
provided  you  could  make  the  right  kind  of  a  showing. 
•  •  I  understand  from  Capt.  Haight,  representing  the 
G.  L.  E.  W.,  that  he  is  wilUng  to  correct  any  mistakes 
made  in  fabrication.'* 

The  quotations  from  these  letters  partly  express  the 
dispute  existing  between  the  parties.  It  appears 
from  the  testimony  that  the  plaintiff  sustained  a  finan- 
cial loss  by  reason  of  the  delay  in  delivering  the  mate- 
rial; that  he  was  hindered  in  the  performance  of  his 
work  in  assembling  the  parts  because  the  numbers 
placed  thereon  were  worn  off  by  transportation;  and 
that  he  was  hindered  in  attempting  to  find,  or  in  pro- 
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curing,  substituted  parts.  The  evidence  shows  that 
Mr.  Wakefield  settled  with  C.  M.  Haight,  the  represen- 
tative of  the  Great  Lakes  Engineering  Works,  fronts 
whom  he  received  a  credit  for  extra  work.  What  sum 
was  thus  accounted  for  is  uncertain.  Mr.  Haight 
stated  upon  oath  that  $135  was  so  credited,  while  S.  B. 
Booth,  who  as  bookkeeper  had  charge  of  the  plaintiff's 
ofl5ce,  testified  the  plaintiff  **  received  something  like 
$300  for  these  extras  that  cost  him  about  $20,000.*' 

It  will  be  taken  for  granted  that  the  plaintiff's  testi- 
mony was  suflScient  to  be  submitted  to  the  jury  as  tend- 
ing to  substantiate  the  averments  of  the  complaint 
with  respect  to  the  existence  of  a  partnership  between 
the  defendant  and  F.  A.  Ballin,  whereby  the  latter  was 
to  have  received  a  consideration  for  personally  super- 
vising the  work  of  constructing  the  dredges.  It  will 
also  be  assumed  that  Wakefield's  testimony  was  ade- 
quate to  go  to  the  jury  as  tending  to  establish  the  alle- 
gations of  the  primary  pleading  as  to  Ballin 's  asserted 
representations,  though  such  imputed  declarations  are 
denied  by  him.  His  financial  interest  in  the  contract 
and  his  alleged  falsification  of  material  facts  to  the 
plaintiff  might  show  an  inducement  to  modify  the  writ- 
ten contract.  While  such  incentive  could  afford  a 
valid  reason  for  altering  the  original  agreement,  it  ia 
insuflScient  by  itself  to  sanction  a  change  in  any  of  the 
terms  of  the  writing. 

In  Barber  v.  Toomey,  67  Or.  452,  463  (136  Pac-  343^ 
346),  Mr.  Justice  Bamset  says: 

**In  order  to  establish  a  contract,  the  evidence 
should  show  when,  where,  and  with  whom  the  contract 
was  made,  and  the  terms  thereof." 

A  transcript  of  the  testimony  given  at  the  trial  of 
this  cause,  consisting  of  812  pages,  has  been  carefully 
read  and  considered ;  but  from  such  research  we  have 
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been  unable  to  find  any  witness  who  testified  to  a 
modification  of  the  original  agreement. 
The  complaint  charges : 

*  I  That  upon  the  discovery  by  plaintiff  of  the  delay  in 
delivery  of  said  materials  and  members  and  its  condi- 
tion, and  the  amount  of  work  required  to  erect  and 
assemble  said  materials  in  place  and  upon  discovery 
by  plaintiff  that  said  Ballin  was  financially  interested 
witn  said  defendant  in  the  profits  to  be  made  from  said 
contract,  this  plaintiff  informed  defendant'*  thereof; 
and  ^Hhat  thereupon  the  defendant  orally  requested 
plaintiff  to  enter  upon  and  complete  the  work  of  erect- 
ing said  materials  in  place,  and  thereupon  agreed 
orally  with  plaintiff  that  he  [defendant]  would  pay 
plaintiff  whatever  the  work  and  labor  was  found  to  be 
reasonably  worth  at  the  conclusion  of  said  work. '  * 

The  testimony  shows  that  it  required  about  three 
weeks  to  transport  a  carload  of  the  material  used  in 
the  construction  of  the  dredges  from  Detroit,  Michi- 
gan, where  it  was  **fabricated,'*  to  Portland,  Oregon^ 
William  Wakefield,  the  plaintiff's  son,  testified  that 
the  first  carload  was  sent  out  from  the  factory  March 
18, 1913,  and  the  last  carload  on  May  21st  of  that  year. 
The  first  carload  should  have  arrived  about  April  10^ 
1913,  when  the  plaintiff  evidently  discovered  that  the 
smaller  parts  of  the  material  had  not  been  bolted  or 
riveted  to  the  larger  members,  and  that  the  marks  that 
had  been  placed  on  the  plates  had  been  worn  off  in 
transit.  An  examination  of  the  letter  from  Wakefield 
to  Supple,  July  12, 1913,  wherein  it  is  stated,  **I  have 
written  you  a  great  many  times  about  these  differ- 
ences, but  do  not  seem  to  get  any  direct  results  from 
them  other  than,  'will  make  it  all  right  in  the  end,^ 
but  there  is  so  much  to  be  made  right  that  I  think  we 
ought  to  have  an  understanding  now,''  will  show  that 
on  that  date  no  definite  oral  agreement  had  been  made. 
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On  his  direct  examination  the  plaintiff's  attention  was 
called  to  the  language  thus  employed,  and  he  was 
asked  by  his  counsel : 

*  *  Now,  I  wish  you  would  tell  the  jury  what  conversa- 
tions you  had  with  Mr.  Supple  wherein  he  told  you  he 
would  make  it  all  right  in  the  end,  if  any.** 

The  witness  replied : 

**Well,  we  had  numerous  conversations  relating  to 
differences  in  the  way  the  material  was  being  deliv- 
ered, and  what  I  had  anticipated  and  what  the  contract 
to  my  ideas  called  for ;  but  Mr.  Supple  would  not  come 
right  down  to  anything.  He  would  always  be  sort  of 
evasive  and  say  he  would  look  it  up,  and  make  it  all 
right,  and  see  that  I  didn't  lose  anything,  and  that 
kind  of  talk. 

*  *  Q.  Now,  alon^  in  June,  down  on  the  works,  did  you 
have  a  conversation  with  Mr.  Supple! 

**A.  I  had  several.  I  had  one  I  remember  in  par- 
ticular, in  the  early  part  of  June ;  but  it  was  all  to  the 
same  purport,  complaints  of  methods  of  delivery  and 
condition  of  the  stuff  as  delivered  and  the  poor  work 
that  was  done. 

**Q.  What  did  he  say,  if  anything! 

''A.  He  promised  that  he  would  make  it  all  ri^ht; 
to  stop  kickmg  and  he  would  see  that  it  was  all  right. 

**Q.  See  that  what  was  all  right! 

'*A.  Why,  I  suppose  the  remuneration;  that  is  what 
we  were  talking  about. 

**Q.  Eemuneration  to  whom! 

^'A.  To  me,  I  suppose;  there  was  nobody  else  inter- 
ested* 

**Q.  And  for  what! 

**A.  For  the  building  of  the  dred^s. 

^^Q.  Did  you  then  go  ahead  and  build  themf 

^^  A.  Yes,  I  went  ahead  and  built  them  under  protest 
right  from  the  start,  objecting  at  all  times  from  tiig 
start  about  the  time,  and  explained  to  him  that  the 
prolongation  of  the  delivery  was  working  a  serious 
hardship  on  me;  that  wages  were  going  up  all  the 
time;  and  that  the  men  I  had  who  would  stay  by  me 
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and  knew  me  were  all  drifting  away  one  at  a  time«  and 
then  had  to  be  replaced  by  somebody  else.'* 

The  testimony  shows,  however,  that  the  only  exact 
promise  made  by  the  defendant  was  to  the  effect  that 
if  he  made  any  money  by  building  the  dredges,  and 
the  plaintiff  lost  any,  in  performing  his  part  of  the 
agreement.  Supple  would  aid  Wakefield.  Thus  Mr. 
Supple,  as  a  witness,  was  directed  by  his  counsel : 

**Tell  the  jury  what  conversation  you  had  with  Mr. 
Wakefield  over  extras  or  over  this  contract  in  which 
he  said  something  about  suing  you^  and  when  was 

that!'* 

The  defendant  replied: 

**Well,  that  was  along,  as  near  as  I  can  remember, 
about  four  weeks  or  so  before  I  paid  him  the  last  pay- 
ment. He  said  he  guessed  he  would  have  to  sue  me. 
He  says,  *  Well,  Joe,  you  are  going  to  make  a  whole  lot 
of  money  off  of  this.'  We  were  both  standing  out 
there,  and  I  think  Mr.  Clark  was  standing  there,  and 
he  [the  plaintiff]  says,  *I  am  losing  money  on  it,  and 
I  think  I  will  have  to  sue  you.'  He  had  told  me  that 
before.  I  said  *Well,  Mr.  Wakefield,  if  you  will  push 
this  thing  along,  and  I  make  any  money  off  this  job, 
and  you  don 't,  I  will  help  you  out. '  Now,  that  is  what 
I  said  to  him.  •  • 

**Q.  What  did  he  say  then! 

**A.  He  said,  *A11  right,  we  will  let  it  go  at  that.*  '• 

This  testimony  is  corroborated  by  that  of  C.  M. 
Haight,  who  quoted  Mr.  Wakefield  when  the  latter  on 
September  24,  1913,  referring  to  the  adjustment  of 
what  he  considered  unusual  amounts  with  respect  to 
constructing  the  hulls  of  the  dredges,  said : 

**But,  Joe,  you  don't  think  for  a  moment  that  I 
Qught  to  pay  for  all  these  extra  bills  t 
**Q.  Whom  did  he  mean  by  'Joe't 

•a  Or.- 
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**A.  Mr.  Supple.  Mr.  Supple  sat  right  across  the 
table  from  Mr.  Wakefield,  and  Mr.  Supple  says,  'Well^ 
you  go  ahead  and  rush  this  work  through,  and  I  don't 
know  but  what  I  am  going  to  be  at  a  loss  the  way  the 
work  is  dragging  on ;  and  when  the  work  is  finished,  if 
I  have  made  any  money  and  you  show  you  have  lost 
money,  I  will  make  it  right  with  you/  ** 

Assuming,  without  deciding,  that  such  a  promise  is 
enforceable,  the  testimony  as  to  the  avails  received  by 
the  defendant  under  the  terms  of  his  contract  with 
the  Portland  Iron  Works  to  build  and  finish  the 
dredges,  except  to  furnish  and  install  the  machinery,, 
shows  that  he  lost  money  in  complying  with  the  terms 
of  his  agreement.  The  defendant,  speaking  of  this 
matter  and  of  Mr.  Wakefield,  testified  as  follows : 

**Now,  I  didnH  suppose  I  had  to  help  him  out,  or  I 
didn't  owe  him  anything;  but  I  would  divide  up  with 
him ;  I  would  help  him  out  if  I  made  anything  and  he 
didn't.  •  • 

**Q.  Did  you  make  anything,  or  did  you  loset 

**A.  I  am  out  over  $13,000  in  hard-earned  money. 
I  didn't  get  it  out  of  any  extras  there  either;  and  all 
through  their  fault  with  dilly-dallying  along  with  the 
work. 

**Q.  What  was  the  reason  f 

**A.  Because  they  [the  plaintiff  and  his  employees]" 
did  not  push  the  work  ahead.  They  misrepresented 
the  thing  to  me;  said  they  had  tools  and  men  and 
everything  and  they  would  push  this  thing  right  along,, 
and  they  only  had  a  few  tools  and  notMng  like  men 
enough  to  build  a  boat  one  quarter  the  size  of  either 
one  of  those  in  any  kind  of  time.  If  they  had  done 
the  work,  I  would  have  come  out  all  right. 

''Q.  What  does  this  $13,000  consist  of,  this  loss!  Is 
it  what  the  government  holds  backt 

**A.  It  is  money  I  paid  out,  and  the  most  of  it  is 
money  that  the  government  took  from  me  at  a  hundred 
dollars  a  day,  because  I  could  not  get  them  to  do  any* 
thing.    I  could  not  get  the  work  along/' 
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A.  F.  Tarilton,  the  defendant's  bookkeeper,  was 
asked : 

**Do  you  know  whether  or  not  Mr.  Supple  made  or 
lost  money  on  this  contract— yes  or  no ! 
**A.  He  lost  money. 

*  *  Q.  State  if  yon  know  what  his  loss  was.  •  • 
''A.  It  is  $15,366.98.*' 

The  defendant  testified  that  Mr.  Ballin  was  to  have 
received  compensation  for  supervising  the  construc- 
tion of  the  hulls  of  the  dredges  if  any  money  had  been 
made  under  the  contract  with  the  Portland  Iron 
Works,  and  this  witness  further  stated  upon  oath  that 
he  so  informed  the  plaintiff  before  the  latter  sub- 
scribed his  name  to  the  agreement. 

Mr.  Ballin  also  testified  that  he  made  no  misrepre- 
sentation to  the  plaintiff,  but  informed  him  generally 
of  the  nature  and  extent  of  the  work  required  to  be 
performed,  and  delivered  to  Mr.  Wakefield  a  set  of  the 
completed  plans  before  the  contract  was  consmnmated. 

3.  An  examination  of  the  testimony  convinces  us 
that  the  written  contract  was  never  modified  by  any 
subsequent  oral  agreement ;  that  the  evidence  received 
on  this  branch  of  the  case  was  insufficient  to  be  sub- 
mitted to  the  jury  as  tending  to  establish  the  averment 
of  the  complaint  in  this  particular;  and  that  no  error 
was  committed  in  setting  aside  the  verdict  and  judg- 
ment. 

It  follows  that  the  order  of  the  court  complained  of 
is  affirmed.  Affibmed.    Bbhbabikq  Denied. 

Mb.  Justice  Bean,  Mb.  Jxjstiob  Benson  and  Mb. 
JusncB  MoBbidb  concur. 
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Argaed  Jannary  5,  raTaraed  Jannmrj  23,  1917* 

BELMONT  V.  BELMONT.* 

(162  Pac.  830.) 

DlTOrce— Oromida — **OtvMj.*' 

1.  In  a  wife's  action  for  divoree.  where  the  evidence  shows  that 
defendant  treated  plaintiff  in  a  cruel  and  inhuman  manner,  with  per- 
sonal indignities,  cursing  her,  striking  her,  bruising  her  arm  and 
neglecting  her  when  she  was  in  ill  health,  thereby  rendering  her  life 
burdensome,  plaintiff  was  entitled  to  a  ^vorce  on  the  ground  of 
cruelty. 

[As  to  cruelty  as  ground  for  divorce,  see  notes  in  29  Am.  Dec. 
e74;  73  Am.  Dec.  619;  40  Am.  Sep.  463;  61  Am.  Bap.  736;  66  Am. 
8t  Sep.  69.] 

Divorce— Allowance    Money  Xnveated. 

2.  Where  a  wife  was  granted  a  decree  of  divorce,  she  was  entitled 
to  judgment  against  the  defendant  for  a  sum  invested  bv  her  in  real 
■estate,  which  shall  be  a  lien  on  the  defendant's  interest  therein. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mb.  Justics  Bean. 

This  is  a  suit  for  divorce  by  Alice  J.  Belmont  against 
John  A.  Belmont,  in  which  the  defendant  filed  a  cross- 
complaint  asking  the  same  relief.  From  a  decree 
denying  both  prayers,  plaintiff  appeals.  Reversed 
and  decree  rendered  for  plaintiff  as  prayed  for. 

Bbvebsed.    Dbobbb  Bbndbbbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Westbrook  d  Westbrook,  with  an  oral  argu- 
ment by  Mr.  Henry  8.  Westbrook. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Plowden  Stott. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1.  We  find  that  the  evidence  substantially  sustains 
the  allegations  of  plaintiff's  complaint  and  shows  that 

*0n  profanity  and  obscenity  as  grounds  for  diToree,  as  emelty,  see 
ttote  in  12  L.  &.  A.  (N.  8.)  890.  Bbpokteb. 
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defendant  treated  her  in  a  cruel  and  inhuman  manner^ 
with  personal  indignities,  cursing  her,  striking  her 
and  bruising  her  arm,  and  neglecting  her  when  she  was 
in  ill  health,  thereby  rendering  her  life  burdensome. 
Defendant  failed  to  substantiate  his  affirmative  an- 
swer. Details  of  the  unfortunate  affair  would  be  of 
no  value  to  anyone. 

2.  The  plaintiff  is  entitled  to  judgment  against  de- 
fendant for  $830,  the  sum  invested  by  her  in  the  real 
estate  described  in  the  complaint,  which  is  declared  to 
be  a  lien  upon  defendant's  interest  therein,  and  an 
undivided  one-third  part  in  fee  of  the  remainder  of 
his  share  in  such  real  property.  Defendant  will  be 
required  to  pay  plaintiff  $20  on  the  first  day  of  each 
and  every  month  toward  her  maintenance  until  the 
further  order  of  the  court.  Plaintiff  is  decreed  to  be 
the  owner  in  her  own  right  of  all  the  household  goods, 
furnishings  and  equipment  in  the  cottage  at  No.  271 
Fourteenth  Street  North,  Portland,  possessed  by  her 
at  the  commencement  of  this  suit. 

The  decree  of  the  lower  court  will  be  reversed,  and 
one  entered  in  accordance  herewith  as  prayed  for  by 
plaintiff.  Bevebsed.    Decbeb  Bendebbd. 

Mb.  Chief  Justiob  Moobe,  Mb.  Justice  Habbis  and 
Mb.  Justice  Benson  concur. 
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Argoed  Jannary  16,  affirmed  January  23,  1917. 

FBAZIEB  V.  COTTBELL. 

(162  Pae.  834.) 
PiriD«ndilp— BUlf  and  Note»— lAablUty— flUnatnra  bj  Trade  Kaiii*-^ 

1.  Under  Section  5861,  L.  O.  L.,  making  one  who  signi  a  note  in 
a  trade  or  aiinmed  name  liable  as  if  he  signed  his  own  name,  and 
Section  6023,  defining  ''person"  to  include  a  body  of  perioni,  whether 
incorporated  or  not,  and  in  view  of  the  fact  that  a  partnership  may 
adopt  any  name  it  chooses  as  its  firm  name,  and  that  each  partner 
is  the  agent  of  the  firm  and  may  sign  its  name  to  any  paper  given  for 
partnership  buriness,  a  note  signed,  "The  Oregon  Locators,  by  F.  L. 
O.,  member  of  the  firm  authorized  to  sign  the  firm  name,"  renders 
the  firm  and  the  other  member  liable. 

[As  to  liability  oi  partnership  on  note  executed  in  name  of  a 
single  partner,  see  note  in  Ann.  Oaa.  1912A,  618.] 

Appeal  and  Errors— Scope  of  Beriew— Absence  of  Bill  of  Bzceptlona. 

2.  In  the  absence  of  a  bill  of  exceptions,  the  appellate  court  can 
consider  only  whether  the  findings  support  the  judgment. 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Jxjsticb  Bban. 

This  is  an  action  by  W.  F.  Frazier  against  L.  E. 
Cottrell  and  F.  L.  Granger,  alias  Gny  H.  Clark,  part- 
ners as  The  Oregon  Locators,  on  a  promissory  note 
for  the  sum  of  $100  given  to  George  L.  Masten  and  by 
him  indorsed  to  the  plaintiff.  Action  was  commenced 
in  the  Justice's  Court,  where  a  trial  was  had  and  a 
judgment  rendered  for  plaintiff.  On  appeal  to  the 
Circuit  Court,  a  trial  without  the  intervention  of  a 
jury  resulted  in  a  determination  in  favor  of  plaintiff. 
From  this  defendant  Cottrell  appeals.       Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  G.  Benbow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  L.  Masten. 
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Mb.  Justicb  Bean  delivered  the  opinion  of  the  court. 

The  note  is  signed, '  *  The  Oregon  Locators,  by  F.  L. 
Granger,  niember  of  the  firm  authorized  to  sign  the 
firm  name."  It  is  alleged  in  the  complaint  and  was 
found  by  the  trial  court  that  at  the  time  of  the  execu- 
tion of  the  note  L.  B.  Cottrell  and  F.  L.  Granger,  alias 
Guy  H.  Clark,  were  partners  doing  business  under  the 
firm  name  and  style  of  **The  Oregon  Locators,"  and 
that  the  note  in  question  was  given  in  consideration  of 
services  rendered  the  partnership. 

1.  But  one  contention  is  made  upon  this  appeal, 
namely,  that  the  note  does  not  show  any  liability 
against  the  defendant  Cottrell  under  Section  5851, 
L.  0.  L.,  which  reads: 

^  ^  No  person  is  liable  on  the  instrument  whose  signa- 
ture does  not  appear  thereon,  except  as  herein  other- 
wise expressly  provided ;  but  one  who  signs  in  a  trade 
or  assumed  name  will  be  liable  to  the  same  extent  as 
if  he  had  signed  in  his  own  name." 

It  seems  to  us  that  the  note  comes  within  the  last 
provision  of  this  section  that  '^one  who  signs  in  a 
trade  or  assumed  name  will  be  liable."  It  is  also 
averred  in  the  complaint  and  was  found  by  the  trial 
court  that  the  defendants  adopted  as  a  firm  name 
*  *  The  Oregon  Locators. "  It  is  a  well-recognized  prin- 
ciple of  law  that  a  partnership  may  adopt  any  name  it 
chooses  as  its  firm  name :  30  Cyc.  419.  It  is  also  well 
settled  that  each  partner  is  the  agent  of  the  firm  for 
the  transaction  of  its  business,  and  may  sign  the  firm 
name  to  any  paper  given  for  the  purposes  of  the  part- 
nership business:  Baker  v.  Seaweard,  68  Or.  80,  85 
(136  Pac.  870) ;  Morgan's  Estate,  46  Or.  233,  237  (77 
Pac.  608,  78  Pac.  1029).  Section  5852,  L.  0.  L.,  de- 
clares that  **the  signature  of  any  party  may  be  made 
by  a  duly  authorized  agent"    The  signature  of  the 
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firm  name  '^The  Oregon  Locators''  to  the  note  is  in 
law  the  signature  of  all  the  members  of  the  firm 
thereto :  30  Cyc.  419,  420 ;  22  Am.  &  Eng.  Enc.  Law 
(2  ed.),  166.  Section  6023,  L.  0.  L.,  defining  words 
used  in  the  negotiable  instruments  law,  states  that 
** person''  includes  a  body  of  persons,  whether  incor- 
porated or  not.  These  sections  of  Lord's  Oregon 
Laws,  being  a  part  of  our  negotiable  instruments  law, 
are  sufficiently  definite  to  govern  the  question  raised 
in  this  case.  L.  B.  Cottrell  being  a  member  of  the 
firm,  his  adopted  name  does  appear  on  the  note  as 
found  by  the  trial  court. 

2.  The  evidence  produced  upon  the  trial  has  not 
been  brought  to  this  court.  Li  the  absence  of  a  bill 
of  exceptions,  the  appellate  court  can  consider  only 
whether  the  findings  support  the  judgment :  Jeffery  y. 
Smith,  63  Or.  514,  516  (128  Pac.  822) ;  MUler  y.  Head 
Camp,  45  Or.  192  (77  Pac.  83). 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  McBbide,  Mb.  Jubtiob  Moobb 
and  Mb.  Jushcb  MoCamant  concur. 


^^ 


Submitted  on  brief  January  16,  affirmed  January  88,  1917* 

ANDREWS  V.  SERCOMBE. 

(162  Pac.  836.) 

B^Ugiona  Seclettes—OonYeyaiices— Validity. 

1.  Land  was  conveyed  to  trustees  of  a  religious  society  wbicb 
abandoned  the  premises,  and  it  was  thereafter  sold  by  order  of  the 
general  conference  by  the  "trustees  of  abandoned  church  property .'^ 
Held,  the  conveyance  was  valid  in  absence  of  statute,  it  being  in 
accordance  with  church  discipline,  and  compliance  with  Sections  7177: 
7178,  L.  O.  L.,  relating  to  powers  of  trustees  being  permissiye  and 
not  mandatory,  did  not  apply. 
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Vendor  and  PorchaMi'— Oonstrnctloii  of  Oontraet — ^'Woro  or  Lets.'* 

2.  Where  a  contract  for  the  purchase  of  land  described  it  by  metes 
Jtnd  bounds  and  ended  "containing  32  acres  more  or  less/'  the  plain 
meaning  of  the  words  "more  or  less"  is  that  the  parties  are  to  mn  the 
risk  of  gain  or  loss,  and  if  there  is  only  a  trifle  less  than  32  acres,  the 
ahortage  is  not  material. 

[As  to  what  the  expression  "more  or  less"  indicates  in  the 
description  of  land  conveyed,  see  notes  in  41  Am.  Dec  ilO;  28 
Am.  St.  Bep.  631.] 

From  Jackson:  Frank  M.  Calkins,  Judge. 

In  Banc.  Statement  by  Mb.  Chief  Justiob  Mo- 
Bbide. 

This  is  a  snit  by  Aaron  Andrews  against  Winifred 
Sercombe,  Margaret  B.  McCord  and  the  Big  Pines 
Lumber  Company,  to  foreclose  a  contract  in  the 
nature  of  a  mortgage  upon  a  tract  of  land  in  Jackson 
County.  On  October  1,  1910,  defendants  Sercombe 
and  McCord  contracted  to  purchase  a  tract  of  land 
from  the  plaintiff  for  the  sum  of  $7,500;  plaintiff 
agreeing  to  convey  the  land  in  question  to  them  by 
warranty  deed.  The  contract  specified  that  the  title 
was  clear  of  encumbrance,  except  a  mortgage  of  $100 
against  which  the  statute  had  run.  The  defendants 
have  paid  upon  said  contract  the  sum  of  $2,500  and  in- 
terest to  the  amount  of  $700.  The  contract  further 
provided  for  the  payment  by  the  obligees  of  all  taxes 
and  public  charges,  and  a  failure  to  pay  these  entitled 
the  obligor  to  make  payment  of  the  same  and  charge 
the  sum  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  to  the  installment  next  maturing.  Time 
is  made  the  essence  of  a  contract  as  to  the  payment  of 
principal,  interest  and  taxes ;  and  failure  of  the 
obligees  to  make  such  payments  entitled  the  obligor 
to  declare  the  entire  debt  due  and  payable  at  once. 
The  defendants  defaulted  in  all  the  payments  except 
those  above  mentioned,  and  allowed  the  taxes  to  become 
delinquent  and  a. mechanic's  lien  to  be  placed  upon  the 
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property  by  the  Big  Pines  Lumber  Company,  which  is 
made  a  codefendant.  The  obligor's  warranty  deed, 
accompanied  by  a  copy  of  the  contract,  was  placed  in 
one  of  the  Medf ord  banks  for  delivery  to  the  obligees 
upon  compliance  with  the  terms  of  the  contract,  and 
a  redelivery  to  the  obligor  in  case  of  default.  When 
the  entire  balance,  principal,  interest  and  taxes  had 
become  due  and  delinquent,  plaintiff  brought  this  suit. 

The  defendants  set  up  as  a  defense  the  failure  of 
title  to  5  acres  of  the  tract  and  a  material  shortage  in 
the  acreage.  There  was  a  decree  for  plaintiff,  and 
defendants  appeal. 

Submitted  on  brief  without  argument,  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 

PaC.  Xi).  APFIBlifED. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  William  I.  Vawter  and  Mr.  T.  W.  Miles. 

For  respondent  there  was  a  brief  prepared  by  Mr. 
W.  E.  Phipps  and  Mr.  N.  W.  Borden. 

Opinion  by  Mb.  Chief  Jxjstics  MoBiodb. 

1.  There  was  no  defect  in  the  title  to  the  5-acre  tract* 
The  title,  so  far  as  it  pertains  to  this  case,  is  as  fol- 
lows: In  1872  Jeremiah  True  and  wife  conveyed  the 
5-acre  tract  to  James  Thornton,  A.  H.  Boothby,  S.  L. 
Powell,  J.  W.  DoUarhide  and  David  Doty,  as  trustees 
of  the  Church  of  the  United  Brethren  in  Christ  of 
Rogue  River  Mission,  and  to  their  successors  in  inter- 
est. It  does  not  appear  what  was  done  with  the  prop- 
erty, but  on  July  4, 1908,  it  was  reported  to  the  annual 
conference  as  abandoned  church  property;  and  there- 
upon the  ** trustees  of  abandoned  church  property" 
were  directed  to  sell  the  same,  and  in  pursuance  of 
such  direction  conveyed  it  to  the  plaintiff  in  this  action 
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by  deed  executed  July  8, 1908.  It  was  contended  that 
the  trustees  had  no  authority  to  make  this  conveyance 
by  reason  of  the  fact  that  they  had  not  become  incor- 
porated, under  the  provisions  of  Sections  7177,  7178, 
L.  0.  L.  We  think  this  position  is  not  well  taken. 
Said  sections  are  not  mandatory,  but  permissive;  and, 
in  the  absence  of  any  statute  to  the  contrary,  the  dis- 
cipline and  lawB  of  the  church  will  control  as  to  the 
manner  of  acquiring  and  alienating  property.  Refer- 
ring to  the  discipline  of  the  church,  we  find  the  fol- 
lowing : 

^'No  board  of  trustees  shall  begin  the  building  of  a 
churchhouse  or  parsonage  without  first  submitting 
their  plans  and  estimates  of  lot,  or  lots,  and  building, 
to  the  official  board  or  quarterly  conference  for  con- 
sideration, approval,  and  directions.  Nor  shiJl  they 
proceed  to  buy  or  build  without  first  procuring  an  in- 
corporation of  their  board,  such  as  the  state  requires, 
nor  without  securing  and  recording  a  warranty  deed, 
the  blank  form  prepared  by  the  Church-Erection 
Society,  to  themselves  and  their  successors  in  office  for 
the  real  estate  which  they^  purchase,  nor  until^  they 
have  the  necessary  means  either  in  hand  or  sufficiently 
assured,  thus  securing  harmony  of  action  and  avoid- 
ing the  incumbering  oi  our  houses  of  worship  and  par- 
sonages with  embarrassing  debts.'' 

As  to  the  conveyance  of  property,  among  others,  we 
find  these  provisions: 

^  **When  a  house  of  worship  outside  of  the  jurisdic- 
tion of  any  quarterly  conference  ceases  to  be  used  by 
our  own  people  for  preaching  or  other  religious  pur- 
poses, it  shall  be  the  duty  of  the  presiding  elder  of  the 
district  in  which  such  house  is  located  to  report  to  the 
annual  conference,  which  body  shall  have  power  to 
appoint  a  board  of  trustees,  who  shall  rent,  lease,  or 
sell  such  house  of  worship,  as  they  deem  advisable, 
and  report  their  proceedings  to  the  annual  conference, 
which  body  shall  have  power  to  use  the  proceeds  to 
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pay  debts  on  other  houses  of  worship,  build  new 
houses,  or  turn  the  money  into  the  funds  of  the 
Church-Erection  Society,  as  may  seem  proper,  at  its 
own  discretion;  provided,  that  in  no  case  shall  a 
churchhouse  and  its  premises  be  sold  without  the  con- 
sent of  the  annual  conference  within  whose  bounds  it 
is  located.  Should  any  parsonage  be  permanently 
abandoned  as  such,  the  presiding  elder  of  the  district 
in  which  such  parsonage  is  located  shall  report  the 
same  to  the  annual  conference,  which  body  shall  have 
power  to  appoint  a  board  of  trustees,  who  shall  rent 
or  sell  such  parsonage,  and  pay  over  the  proceeds 
to  the  annual  conference,  which  body  shall  expend  the 
same  in  paying  debts  on  other  parsonages,  or  in  build- 
ing new  ones  within  its  borders.  •  *  Real  estate  held 
for  church  or  parsonage  purposes  shall  be  subject 
to  the  same  regulations  as  houses  of  worship  and 
parsonages.  *  * 

The  evidence  indicates  that  the  conveyance  was 
made  strictly  in  accord  with  the  rules  and  discipline  of 
the  church,  and  the  title  to  this  5  acres  is  perfect: 
Nelson  v.  Monitor  Cong.  Church,  74  Or.  162  (145 
Pac.  37). 

2.  The  testimony  does  not  show  clearly  any  material 
shortage  in  the  land  or  any  fraudulent  misrepresenta- 
tion as  to  the  acreage,  although  it  is  possible  that  there 
is  a  trifle  less  than  32  acres.  The  land  is  described  in 
the  contract : 

**  Commencing  at  a  point  on  the  south  line  of  D.  L.  C. 
No.  47,  in  township  38  south,  range  2  west  of  the  W.  M., 
said  point  being  nve  (5)  chains  west  of  the  southeast 
comer  of  said  I).  L.  C.  and  from  said  point  running 
thence  west  8.43  chains  to  the  east  line  of  lot  five  (5) ; 
thence  south  8.24  chains;  thence  east  24.92  chains  to 
.the  county  road;  thence  along  said  countv  road  as  fol- 
lows: North  31  degrees  29'  west  4.325  chains;  thence 
north  8  degrees  12'  west  10.395  chains;  thence  north 
61  degrees  27'  west  2.01  chains;  thence  north  69 
degrees  west  6  chains ;  thence  north  70  links  to  a  point 
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on  the  north  side  of  said  road ;  thence  west  5  chains ; 
thence  south  10  chains  to  the  point  of  beginning,  con- 
taining 32  acres,  more  or  less.'' 

Beyond  this  estimate  in  the  contract  there  is  noth- 
ing to  indicate  that  plaintiff  was  guilty  of  any  misrep- 
resentation as  to  the  acreage,  and,  indeed,  no  fraud  or 
misrepresentation  is  claimed.  It  will  be  noted  that  in 
the  contract  the  description  of  the  land  is  by  metes 
and  bounds  followed  by  the  statement,  **  containing  32 
acres  more  or  less."  **The  plain  and  most  obvious 
meaning  of  the  expression  ^more  or  less'  is  that  the 
parties  were  to  run  the  risk  of  gain  or  loss  as  there 
might  happen  to  be  an  excess  or  deficiency  in  the  esti- 
mated quantity":  5  Words  and  Phrases,  4583,  citing 
Harrison  v.  Talbot,  32  Ky.  (2  Dana)  258;  Jones  v. 
Plater,  2  Gill  (Md.),  125  (41  Am.  Dec.  408). 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmxd. 


'Argued  Daeember  27,  1916,  reverted  January  88,  1017* 

STATE  V.  MoLENNAN.* 

(162  Pae.  838.) 

Larceny— Evldenee—Adiiiiailbilltgr. 

1.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  tee- 
timony  of  a  witness  that  he  had  seen  an  nnbranded  horse  which  the 
prosecutor  claimed  which  answered  generally  to  the  description  of  one 
of  the  horses  in  question,  and  that  later  he  had  seen  the  same  horse 
in  the  defendant's  field  with  defendant's  brand  upon  its  left  shoulder, 
was  competent  to  show  the  acts  of  ownership  exercised  by  the  prose- 
cutor over  the  animal  mentioned  from  which  the  presumption  might 
arise  that  it  was  his  property. 

*On  eridenee  of  other  crimes  in  prosecution  for  larceny,  see  notes 
in  62  L.  B.  A.  231,  281,  816,  302,  48  L.  B.  A.  (K.  8.)  776. 

For  authorities  discussing  the  question  of  possession  of  recently 
atolen  goods  as  evidence  of  larceny,  see  note  in  £i  L.  S.  A.  (N.  8.)  109.' 
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Larceny— -BTld«nce—Adm1igrMIity. 

2.  The  evidence  waa  also  admissible  to  show  that  the  propertj 
was  afterward  foimd  in  the  poasession  of  the  defendant,  beeame  it 
was  in  his  pasture  with  his  brand  upon  it. 

OrimlJial  Iaw— -Erldence  of  Settlement — Admisulbility. 

8.  In  prosecution  for  larceny  of  two  horses  from  a  range,  state- 
ment of  a  witness  that  the  defendant  in  an  interview  with  him  had 
''evidenced  a  desire"  to  have  the  case  settled  out  of  court  if  possible 
was  inadmissible,  since  it  does  not  impute  to  the  defendant  anj  utter- 
ance whatever. 

CUminal  Iaw— Evidence  of  Settlement— Adndislbilltgr. 

4.  It  was  also  inadmissible  for  the  reason  that  there  is  nothing 
Inculpatory  in  wishing  to  get  a  case  "settled." 

Orlminal  Law— ^Appeal  and  Eiror— Prejudicial  Error. 

6.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  error 
in  the  admission  of  testimony  of  witness  that  accused  had  evidenced 
a  desire  to  get  the  case  settled  out  of  court  if  possible  was  cured  by 
the  court's  action  in  withdrawing  the  testimony  from  the  considera- 
tion of  the  jury. 

Criminal  Law— Evldence-^Other  Offenaee— Admlsaibilitj. 

6.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  evi- 
dence that  the  defendant  had  changed  the  brand  on  the  animals  and 
that  he  was  concerned  in  killing  them,  although  tending  to  prove  dis- 
tinct crimes  separate  from  the  one  mentioned  in  the  indictment,  was 
admissible  as  tending  to  show  a  general  plan  or  as  an  attempt  to 
conceal  his  offense. 

[As  to  brands  on  animals  as  evidence  of  ownership,  see  note  in 
Ann.  Caa.  1913B^  133.] 

CMminal  Law— Trial— Inatnictions. 

7.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  ae 
the  killing  of  the  horse  by  the  defendant  might  be  equally  attributed 
to  the  commission  of  malicious  mischief,  defined  in  Section  1969, 
L.  O.  L.,  or  to  a  desire  to  conceal  the  alteration  of  a  brand,  defined 
by  Section  1954,  or  to  the  destruction  of  stolen  property  t^  aid  in 
evading  the  consequences  of  the  larceny,  an  instruction  that,  if  the 
jury  found  from  the  evidence  beyond  a  reasonable  doubt  that  defend- 
ants killed  the  horses  in  question  for  the  purpose  of  concealment,  they 
might  consider  the  same  as  tending  to  show  the  guilt  of  defendant  of 
the  charge  of  the  indictment,  was  error,  since,  if  the  conclusion  to  be 
drawn  from  the  circumstances  in  question  is  equivocal,  it  is  for  the 
jury  alone  to  say  what  influence  and  what  direction  shall  be  accorded 
the  evidence  on  the  point. 

Grlmlnal  Law— ^Evidence— Judicial  Notice. 

8.  It  is  common  knowledge,  not  reauiriuff  expert  testimony,  that  a 

Sutrescent  or  desiccated  carcass  has  been  dead  longer  than  one  the 
eah  of  which  presents  no  indications  of  decay. 

CMmlnal  Law— Evidence— Admissibility. 

9.  Whether  the  body  is  stiff  or  relaxed,  whether  the  gases  of 
decomposition  have  distended  it  or  not,  the  temperature  and  moisture 
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prevalent  at  the  time,  as  well  na  other  factors,  are  phenomena  to  be 
considered  in  estimating  how  long  a  body  probably  has  been  dead. 

Criminal  Law— Expert*— QnaUflcation. 

10.  In  a  prosecution  for  larceny  of  two  horses  from  the  range  in 
which  it  appeared  that  the  horses  had  been  found  dead  after  they 
were  discovered  in  the  possession  of  the  defendant  by  the  prosecutor, 
in  the  absence  of  testimony  as  to  whether  the  witnesses  who  had 
butchered  cattle,  sheep  or  hogs  had  made  any  systematic  or  extended 
observation  as  to  the  condition  of  the  carcasses  and  surrounding  cir- 
cumstances, their  opinion  as  to  how  long  the  horses  had  been  dead 
should  not  have  been  admitted. 

Oximinal  Law— Experts— QnaUflcatioii. 

11.  In  any  event  they  should  have  described  to  the  jury  the  ap- 
pearance and  indicia  upon  which  they  based  their  judgment,  since 
•even  an  expert  nannot  give  an  opinion  upon  facts  noi  communicated 
to  the  jury. 

From  Wasco:  Wimjam  L.  Bbadbhaw,  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Bubnbtt. 

Ewen  McLennan  was  indicted  with  another  for  the 
•crime  of  larceny  of  two  geldings  alleged  to  be  the 
property  of  C.  E.  Matthews.  The  codefendant  was 
acquitted,  but,  the  verdict  being  adverse  to  McLennan, 
lie  appeals  from  the  consequent  judgment. 

Bevbbsbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Francis  V.  Oalloway. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Br  own,  Attorney  General,  Mr.  Wells 
A.  Bell,  District  Attorney,  and  Mr.  Robert  R.  Butler, 
with  an  oral  argument  by  Mr.  Brotvn. 

Mb.  Justice  Bttbkbtt  delivered  the  opinion  of  the 
<50urt 

The  state  gave  evidence  to  the  effect  that  Matthews 
raised  the  horses  and  turned  them  out  on  the  range  in 
the  spring  of  1914 ;  that  he  saw  them  at  intervals  be- 
tween then  and  August  of  the  following  year ;  that  on 
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-  -  — 

November  24, 1915,  lie  saw  them  in  the  pasture  of  the 
defendant  with  the  brand  of  the  latter  on  their 
shoulders  in  the  place  where  his  own  brand  had  been 
previously  placed;  that  he  immediately  went  to  Mc- 
Lennan's  residence  in  his  absence  and  left  a  note  with 
an  employee  demanding  in  effect  that  the  defendant 
return  the  horses  to  Matthews  at  once  and  settle. 
This  demand  was  not  communicated  to  McLennan 
until  two  days  afterward  at  Two  Springs,  when  he* 
forthwith  sent  word  to  Matthews  that  he  would  have 
the  horses  at  his  home  place  and  Matthews  could  come 
and  look  them  over.  Soon  after,  and  on  the  same  day 
the  defendant  received  the  information  of  Matthews '^ 
demand,  he  and  his  codefendant  left  Two  Springs 
en  route  for  McLennan  *s  home  place.  They  passed 
through  the  pasture  where  Matthews  claimed  to  have 
seen  his  geldings  and  gathered  up  a  lot  of  horses  there,, 
except  two  belonging  to  a  man  named  Wilson,  and 
drove  them  to  McLennan  *8  residence.  The  foUowing^ 
day,  November  27th,  McLennan  being  away  from 
home  again,  Matthews  came  there  for  the  purpose  of 
inspecting  the  horses,  but,  not  finding  there  the  twa 
he  claimed,  he  went  on  to  the  pasture  where  he  had 
seen  them  three  days  before,  and  in  his  search  foimd 
their  carcasses  in  a  canyon  decapitated  and  the  brand 
skinned  off.  A  witness  named  Kirsh  testified,  in  sub- 
stance, that  in  May,  1915,  at  a  place  abort  eight  mile& 
from  Matthews*  and  four  miles  from  McLennan *s^. 
he  saw  a  horse  which  the  former  claimed  and  which 
answered  generally  in  description  to  one  of  the  horses 
in  question,  there  being  no  brand  upon  him,  and  that 
later  on  in  August  he  saw  this  same  horse  in  McLen- 
nan's  field  with  the  latter 's  brand  upon  the  left 
shoulder. 
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A  witness  named  Bates  Shattnck  was  allowed  to 
testify  over  the  objection  of  the  defendant  that  after 
the  finding  of  the  indictment  McLennan  came  to  inter- 
view him.  What  then  occurred  is  best  stated  in  the 
language  of  the  witness : 

*  *  Why,  Mr.  McLennan  evidenced  a  desire,  of  course^ 
mentioned  the  case,  and  evidenced  a  desire  to  get  it 
settled  out  of  court  if  possible  on  account  of  its  coming 
at  his  very  busy  time  of  the  year,  and  there  was  noth- 
ing definite  stated  one  way  or  the  other.  •  •  This 
indictment  having  been  brought  up  against  Mr.  Mc- 
Lennan, he  wished  to  get  it  settled  and  over  with  if 
possible,  and  that  is  the  reason  it  was  mentioned  ta 
me.  Of  course,  there  was  nothing  definite  said  about 
it,  except  he  wishes  a  settlement,  if  possible,  out  of 
court.  *  * 

The  defendants'  counsel  moved  to  strike  out  thi& 
testimony.    The  court  said: 

^  ^  I  will  sustain  the  motion  and  strike  that  out.  The 
jury  need  not  consider  that'' 

After  some  further  parley  between  counsel  and  the 
court  the  judge  then  said : 

**I  will  withdraw  that  from  the  jury;  they  need  not 
consider  it." 

Among  other  things,  the  court  instructed  the  jury 
thus : 

*  *  I  charge  you  that,  if  you  find  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defend- 
ants killed  the  horses  in  question  for  the  purpose  of 
concealment,  you  may  consider  the  same  as  tending  ta 
show  the  guilt  of  the  defendants  of  the  charge  in  the 
indictment" 

— ^to  which  instruction  the  defendants  excepted.  Some 
of  the  witnesses  who  had  from  time  to  time  butchered 
cattle,  sheep  and  hogs  were  permitted  to  give  their 

8S0r.- 
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opinion  from  an  inspection  of  the  carcasses  of  the 
horses  about  how  long  they  had  been  dead. 

1,  2.  The  defendant  imputes  error  to  the  trial  court 
in  refusing  to  strike  out  the  testimony  of  the  witness 
Kirsh.  This  testimony  was  competent  to  show  the 
acts  of  ownership  exercised  by  Matthews  over  the 
animal  mentioned  from  which  the  presumption  might 
arise  that  it  was  his  property.  The  declarations  of 
Kirsh  were  also  admissible  to  show  that  the  property 
was  afterward  found  in  the  possession  of  McLennan, 
because  it  was  in  his  pasture  with  his  brand  upon  it. 
It  is  referable  to  the  doctrine  of  recent  possession  of 
stolen  property  being  admissible  as  a  circumstance 
to  be  considered  in  trial  of  a  charge  of  larceny.  The 
objection  of  the  defendant  ran  rather  to  the  weight 
than  to  the  competence  of  the  testimony.  There  was 
no  error  in  refusing  to  withdraw  it  from  the  jury. 

3.  There  are  at  least  two  reasons  why  the  statement 
of  Shattuck  relating  to  his  interview  with  the  defend- 
ant was  not  admissible  in  evidence.  In  the  first  place, 
it  does  not  impute  to  McLennan  any  utterance  what- 
ever. The  witness  said  the  defendant  **  evidenced  a 
desire''  to  get  the  case  settled^  but  does  not  say  what 
set  or  speech  there  was  which  would  amount  to  '^evi- 
dence'' in  the  judgment  of  the  court. 

4.  Again^  there  is  nothing  inculpatory  in  wishing  to 
get  the  case  settled.  A  fair  trial  would  effectually 
''' settle"  the  matter^  and  that  is  a  constitutional  right 
of  the  accused  for  the  assertion  of  which  he  cannot  be 
blamed. 

5.  The  testimony  of  Shattuck,  therefore,  was  not 
admissible,  and  the  Circuit  Court  was  right  in  with- 
drawing it  from  the  jury.  The  court  having  done  all 
it  could  in  the  matter,  the  question  is  whether  the  de- 
fendant's rights  were  not  abused  beyond  repair  not- 
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withstanding  the  ruling  of  the  jndge.  It  is  easy  to 
conceive  a  case  where  an  adroit  and  overzealons  prose- 
cutor might  put  in  evidence  incompetent  matter  which 
would  be  very  damaging  to  the  accused  in  the  estima- 
tion of  the  jury,  and  yet  technically,  but  not  actually, 
the  error  would  be  obviated  by  excluding  the  same 
from  their  consideration. 

Adverting  to  the  discussion  of  this  point  by  Mr. 
Justice  McBRmB  in  State  v.  Rader,  62  Or.  37,  40  (124 
Pac.  195, 196),  it  is  at  least  doubtful  whether  the  fault 
was  cured  by  striking  out  the  evidence  now  under  dis- 
cussion.   It  is  there  said: 

^^  While  in  some  cases  an  express  instruction  to  the 
jury  to  disregard  testimony  injuriously  admitted  is 
properly  held  to  cure  the  error,  yet  the  courts  are  cau- 
tious in  the  application  of  this  rule.  It  is  not  an  easy 
task  to  unring  a  bell,  nor  to  remove  from  the  mind  an 
impression  once  firmly  imprinted  there,  and  the  with- 
drawal of  the  testimony  should  be  so  emphatic  as  to 
leave  no  doubt  in  the  mind  of  the  juror  as  to  the  un- 
equivocal repudiation  by  the  court  of  the  erroneously 
admitted  matter,  and  even  then,  in  a  case  where  the 
testimony  is  evenly  balanced  or  contradictory,  courts 
hesitate  to  sanction  such  withdrawal,  though  it  seems 
absolutely  necessary  to  permit  this  course  in  some 
instances." 

The  case  is  not  like  that  of  Staie  v.  Aiken,  41  Or. 
294  (69  Pac  683).  There  at  the  trial  of  one  defend- 
ant the  court  admitted  the  statements  of  another 
jointly  indicted,  but  not  on  trial,  made  after  the  homi- 
cide had  been  committed  with  which  they  were  jointly 
charged.  Without  specifying  the  particular  statement 
so  as  to  directly  call  the  attention  of  the  jury  to  4t, 
the  court  in  the  general  charge  said,  in  substance,  that 
the  jury  must  not  consider  any  remark  made  by  one 
of  the  defendants  in  the  absence  of  the  other  after  the 
homicide  had  been  committed.    In  an  opinion  by  Mr. 
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Justice  MooBE  it  was  decided  that  this  was  not  suffi- 
ciently certain  as  a  withdrawal  to  call  the  attention 
of  the  jury  to  the  particular  obnoxious  evidence,  and 
so  reversed  the  case.  In  this  instance,  while  the  tes* 
timony  was  directly  before  the  court  and  at  the  time 
it  was  offered  and  rejected,  the  judge  plainly  said  ta 
the  jurors  that  it  was  withdrawn  from  their  considera- 
tion and  that  they  need  not  consider  it.  This  is  clearly 
sufficient  for  all  practical  purposes  to  bring  before 
the  minds  of  the  jury  what  is  taken  away  from  their 
examination.  The  procedure  is  to  be  criticised,  if  at 
all,  only  on  the  lines  laid  down  in  State  v.  Rader,  supra^ 
and,  as  it  is  likely  that  the  error  will  not  occur  again,, 
it  is  dismissed  with  this  comment :  Prosecuting  officera 
should  not  be  swift  to  get  improper  testimony  before 
the  jury,  lest  a  formal  withdrawal  of  it  afterward  fail 
to  prevent  a  reversal  of  the  ensuing  conviction. 

6.  Complaint  is  made  that  the  court  permitted  evi- 
dence  to  go  to  the  jury  indicating  that  the  defendant 
had  changed  the  brand  on  the  animals  and  that  he  was 
concerned  in  the  killing  of  them.  It  is  claimed  that 
this  tends  to  prove  distinct  crimes,  separate  from  the 
one  mentioned  in  the  indictment.  In  State  v.  O'Don^ 
nell,  36  Or.  222  (61  Pac.  892),  Mr.  Justice  Moorb  sum- 
marized the  exceptions  to  the  general  rule  that  evi- 
dence of  crimes  other  than  that  charged  in  the 
indictment  is  inadmissible.  He  wrote  in  part  as  fol- 
lows : 

**(!)  If  several  similar  criminal  acts  are  so  con- 
nected by  the  prisoner,  with  respect  to  time  and  loasJ- 
ity,  that  they  form  an  inseparable  transaction,  and  a 
complete  account  of  the  offense  charged  in  the  indict- 
ment cannot  be  given  without  detailing  the  particulars 
of  such  other  acts,  evidence  of  any  or  all  of  the  com- 
ponent parts  thereof  is  admissible  to  prove  the  whole 
general  plan.  *  *  (3)  If  the  facts  and  circumstances 
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tend  to  show  that  the  prisoner  committed  an  inde* 
pendent  dissimilar  crime^  to  enable  him  to  perpetrate 
or  to  conceal  an  offense,  snch  evidence  is  admissible 
against  him  upon  an  indictment  charging  the  auxiliary 
crime,  when  the  intent  to  perpetrate  or  conceal  such 
offense  furnished  the  motive  for  conmiitting  the  crime 
for  which  he  is  put  upon  trial.*' 

Within  the  meaning  of  the  doctrine  thus  announced 
there  was  nothing  in  the  testimony  under  discussion 
to  take  it  from  the  jury.  If  the  defendant  stole  the 
horses,  it  would  be  natural  within  human  experience 
that  he  would  change  the  brand  upon  them  by  putting 
on  his  own,  or  that,  when  detection  appeared  to  be 
imminent,  he  would  endeavor  to  hide  the  indicia  of  his 
crime  by  slaughtering  the  animals  and  disfiguring 
their  bodies.  All  those  things  might  be  part  of  the 
general  plan  of  the  defendant.  At  least,  the  jury  was 
entitled  to  consider  them  under  proper  instructions 
to  that  end. 

7.  Killing  the  horses  might  be  equally  attributable 
to  one  of  three  things:  (1)  To  the  commission  of  ma- 
licious mischief  defined  in  Section  1969,  L.  0.  L.;  (2) 
to  the  desire  to  conceal  an  alteration  of  a  brand  de- 
fined by  Section  1954;  or  (3)  to  the  destruction  of 
stolen  property  to  aid  in  evading  the  consequences 
of  the  larceny.  In  any  event  its  value  as  a  circum- 
stance in  the  case  was  equivocal.  Under  such  condi- 
tions it  was  for  the  jury  to  determine  whether  it  was 
applicable  to  support  the  charge  of  stealing.  Where 
the  evidence  of  tiie  killing  could  be  applied  equally 
well  to  one  of  three  possible  conditions,  the  court  in 
a  measure  intruded  upon  the  prerogative  of  the  jury 
by  giving  particular  direction  of  this  evidence  toward 
one  of  those  theories  to  the  exclusion  of  others.  The 
instruction  quoted  gave  impetus  to  the  evidence  on 
that  point  toward  proving  a  theft    The  court  cannot 
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say  as  a  matter  of  law  that  the  testimony  ^' tends  to 
prove'*  or  points  in  a  certain  direction  when  any  other 
conclusion  may  be  drawn  from  it  with  equal  propriety. 
In  other  words,  if  the  circumstance  relied  upon  is  alike 
referable  to  several  theories  besides  the  one  in  ques- 
tion, the  court  is  wrong  in  giving  it  a  trend  toward 
the  accusation  by  saying  it  tends  to  prove  it.  Saying 
to  a  jury  that  certain  evidence  ** tends  to  prove**  the 
guilt  of  a  defendant  is  sharply  criticised  by  the  opin- 
ion in  State  v.  Rader,  supra.  The  matter  is  analogous 
to  the  doctrine  laid  down  in  Spain  v.  Oregon-Washing- 
ton R.  db  N.  Co.,  78  Or.  355  (153  Pac.  470).  That  was 
an  action  against  the  railway  company  for  ejecting 
plaintiff  from  its  cars  whereby  he  suffered  an  injury 
to  one  of  his  arms  yet  unhealed  from  a  former  amputa- 
tion and  was  compelled  to  submit  to  another  operation 
of  the  kind.  From  the  testimony  it  was  uncertain 
which  of  several  causes  produced  the  inflammation  re- 
quiring  the  second  amputation.    It  was  there  said: 

*  *  When  the  evidence  leaves  the  case  in  such  a  situa- 
tion that  the  jury  will  be  required  to  speculate  and 
^ess  whidi  of  several  possible  causes  occasioned  the 
injury,  that  part  of  the  case  should  be  withdrawn 
from  their  consideration." 

Here  the  court  diverted  the  attention  of  the  jury 
from  other  things  to  which  the  killing  of  the  animals 
was  properly  referable,  and  pointedly  told  them  that 
the  circumstance  of  the  killing,  if  proved,  was  to  be 
considered  as  tending  to  show  the  guilt  of  the  defend- 
ants of  the  charge  of  larceny.  They  were  entitled  to 
classify  it  as  tending  to  show  an  independent  crime  dis- 
connected from  any  larcenous  intent  which  would  be 
to  the  advantage  of  the  defendant  on  his  trial  for 
theft.    They  were  directed  away  from  that  favorable 
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field  of  investigatLon  to  the  injury  of  the  defendant's 
rights. 

In  Shaw  v.  New  Tear  Oold  Mines  Co.,  31  Mont.  138 
(77  Pac  515  )y  the  court  had  under  consideration  a 
charge  of  negligence  whereby  the  plaintiff  was  injured. 
The  rule  is  thus  stated  in  the  opinion: 

'^The  burden  of  proof  is  upon  plaintiff,  and  is  not 
satisfied  if  the  conclusion  to  be  readied  from  the  tes- 
timony offered  is  merely  a  matter  of  conjecture.  If 
such  conclusion  be  equally  consonant  with  the  truth 
of  the  allegations,  and  with  some  other  theory  or 
theories  inconsistent  therewith,  it  becomes  a  mere  con- 
jecture, and  the  rule  of  the  burden  of  proof  is  not 
satisfied.  •  •  If  the  conclusion  to  be  reached  from  the 
testimony  is  equally  consonant  with  some  theory  in- 
consistent with  either  of  the  issues  to  be  proven,  it 
does  not  tend  to  prove  them,  within  the  meanmg  of  the 
rule  above  announced.  The  use  of  the  word  *tend' 
does  not  contemplate  conjecture.  It  contemplates  that 
the  testimony  has  a  tendency  to  prove  the  allegations 
of  the  complaint,  and  not  some  other  theory  incon- 
sistent therewith.  * ' 

It  is  only  where  the  testimony  points  to  a  definite 
conclusion  and  to  no  other  that  the  court  is  authorized 
to  say  to  the  jury  that  it  **  tends '*  to  prove  anything. 
If  the  conclusion  to  be  drawn  from  the  circumstance 
in  question  is  equivocal,  it  is  for  the  jury  alone  to  say 
what  infiuence  and  what  direction  shall  be  accorded 
to  the  evidence  on  the  point.  What  is  here  written 
on  this  point  is  not  in  conflict  with  State  v.  Brown, 
28  Or.  147,  163  (41  Pac.  1042) ;  Coos  Bay  R.  R.  Co. 
V.  Siglm,  34  Or.  80,  84  (53  Pac  504),  and  Smitson  v. 
Southern  Pacific  Co.,  37  Or.  74,  104  (60  Pac.  907), 
where  it  was  decided,  in  substance,  that  under  proper 
circumstances  the  court  may  say  to  the  jury  that  there 
is  testimony  ** tending  to  prove'*  certain  things.  In 
those  cases  the  evidence,  if  believed,  had  no  double 
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or  treble  signifioance  as  the  testimony  under  considera- 
tion here. 

It  is  not  deemed  necessary  to  discuss  whether  more 
is  shown  than  that  the  defendants  merely  had  oppor- 
tunity to  kill  the  horses  nor  to  determine  whether  the 
inhibition  against  founding  a  presumption  upon  an  in- 
ference applied  to  the  case  in  hand.  Suffice  it  to  say 
thaty  if  it  was  legally  proved  that  the  defendants  killed 
the  horses,  the  jurors  would  be  authorized  to  consider 
that  fact  in  connection  with  other  circumstances  for 
what  they  might  deem  it  to  be  worth  in  deciding  upon 
the  guilt  or  innocence  of  the  accused. 

8y  9.  The  fact  that  witnesses  had  butchered  cattle, 
sheep  or  hogs  did  not  necessarily  qualify  them  to  give 
an  expert  opinion  about  how  long  the  horses  had  been 
dead.  It  is  common  knowledge,  not  requiring  expert 
testimony,  that  a  putrescent  or  desiccated  carcass  has 
been  dead  longer  than  one  the  flesh  of  which  presents 
no  indications  of  decay.  Whether  the  body  is  stiff 
or  relaxed,  whether  the  gases  of  decomposition  have 
distended  it  or  not,  the  temperature  and  moisture  prev- 
alent at  the  time,  as  well  as  other  factors,  are  phen- 
omena to  be  considered  in  estimating  how  long  a  body 
probably  has  been  dead:  1  Witthaus  &  Becker,  Med. 
Jur.  923. 

10, 11.  In  the  absence  of  any  testimony  about 
whether  the  witnesses  on  this  point  had  made  any 
systematic  or  extended  observation  of  such  things, 
their  opinion  about  how  long  the  horses  had  been  dead 
ought  not  to  have  been  admitted.  In  any  event  they 
should  have  described  to  the  jury  the  appearances  and 
indicia  upon  which  they  based  their  judgment ;  for,  ac- 
cording to  State  V.  Simonis,  39  Or.  Ill,  116  (65  Pac. 
595),  even  an  expert  cannot  give  an  opinion  upon  facts 
known  to  him  and  not  communicated  to  the  jury. 


Jan.  1917.]  State  v.  McLennan.  633 

The  other  assignments  of  error  are  nnimportant, 
but  for  those  discussed  the  judgment  is  reversed. 

Bbvbbsbd. 

Mb.  Jubticb  Moobx  and  Mb.  Justice  Habbis  concur. 

Mb.  Justice  Bean  delivered  the  following  dissent- 
ing opinion: 

I  am  unable  to  concur  in  that  part  of  the  opinion 
which  sanctions  the  ruling  of  the  trial  court  in  holding 
that  the  evidence  relating  to  the  so-called  compromise 
was  inadmissible^  and  directing  the  jury  not  to  con- 
sider the  same.  The  defendant  McLennan  was  in- 
dicted for  a  felony,  the  larceny  of  horses.  The  witness 
Bates  Shattuck,  a  merchant,  in  answer  to  the  question, 
**What  was  the  conversation  between  you  and  Mr. 
McLennan  about  this  casef"  said: 

**Why,  Mr.  McLennan  evidenced  a  desire,  of  course, 
mentioned  the  case,  and  evidenced  a  desire  to  get  it 
settled  out  of  court  if  possible  on  account  of  its  com- 
ing at  his  very  busy  time  of  the  year,  and  there  was 
nothing  definite  stated  one  way  or  the  other. ' ' 

Upon  not  being  heard  by  all  the  jurors  and  re- 
quested to  again  tell  the  jury,  the  witness  said: 

**This  indictment  having  been  brought  up  against 
Mr.  McLennan,  he  wished  to  get  it  settled  and  over 
with  if  possible,  and  that  is  the  reason  it  was  men- 
tioned to  me.  Of  course,  there  was  nothing  definite 
said  about  it,  except  he  wished  a  settlement  ii  possible 
out  of  court. 

**Q.  He  wanted  you  to  approach  Mr.  Matthews 
about  a  settlement? 

^'A.  I  was  a  friend  of  both  parties,  and  I  did  that. 

**Q.  It  was  by  reason  of  this  conversation  you  had 
with  him  you  approached  Mr.  Matthews  to  settle  the 
casef 

**A.  Yes,  sir.'* 
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The  witness  does  not  attempt  to  give  the  exact  lan- 
guage of  the  defendant,  hnt  it  is  clear  from  the  evi- 
dence that  he  desired  and  was  endeavoring  to  arrange 
for  a  settlement  out  of  court  of  the  criminal  action 
against  him  after  he  was  indicted,  and  the  jury  might 
reasonably  so  infer.  It  is  contended  by  counsel  for 
defendant  that  in  criminal  as  in  civil  cases  an  offer 
of  compromise  is  inadmissible  under  Sections  879  and 
1533,  L.  0.  L.    The  last  section  provides  that: 

*  *  The  law  of  evidence  in  civil  actions  is  also  the  law 
of  evidence  in  criminal  actions  and  proceedings,  ex- 
cept as  otherwise  specially  provided  in  this  Code.'* 

But  it  is  otherwise  distinctly  provided  in  relation 
to  compromising  a  felony.  Section  1460,  L.  0.  L., 
enacts : 

**A  person  may  be  indicted  for  having,  with  the 
knowledge  of  the  commission  of  a  crime,  taken  money 
or  property  of  another,  or  a  gratuity  or  a  reward, 
or  an  engagement  or  promise  therefor,  npon  an  agree- 
ment or  understanding,  express  or  implied,  to  com- 
pound or  conceal  the  cnme,  or  to  abstain  from  a  prose- 
cution therefor,  or  to  withhold  any  evidence  thereof, 
though  the  person  guilty  of  the  original  crime  has 
not  been  indicted  or  tried.** 

The  compounding  or  concealing  of  a  crime  is  also 
punishable  under  Section  2040,  L.  0.  L.  Under  our 
statute  (Sections  1696  to  1698)  only  the  settlement  of 
a  misdemeanor  may  be  made  between  the  parties  them- 
selves with  the  sanction  of  the  court.  Section  1699 
reads  thus: 

**No  crime  can  be  compromised,  nor  can  any  pro- 
ceeding for  the  prosecution  or  punishment  thereof  be 
stayed  upon  a  compromise,  except  as  provided  in  this 
chapter.  *  * 

In  his  work  on  Criminal  Evidence  (Section  117) 
Mr.  Underhill  says  that: 
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'  ^  The  rule  excluding  compromises  in  civil  suits  does 
not  apply  to  criminal  proceedings/* 

See,  also,  Stcde  v.  Soper,  16  Me.  293,  295  (33  Am. 
Dec.  665),  where  Mr.  Justice  Emeby  said: 

**We  are  not  aware  that  the  rule  of  excluding  offers 
of  compromise  from  being  heard  in  evidence  applies 
to  criminal  cases.  They  are  not  to  be  compounded. 
It  is  not  under  a  searching  investigation  oi  acts  of 
larceny,  that  it  is  intended  a  man  may  buy  his  peace.  * ' 

And  State  v.  De  Berry,  92  N.  C.  800,  the  syllabus  of 
which  reads  thus: 

*' Where  the  prisoner,  being  in  jail  on  a  criminal 
charge,  told  a  party  to  see  the  prosecutor  and  find 
out  if  he  would  consent  that  the  defendant  receive  39 
lashes  and  be  discharged,  held,  that  such  message  is 
relevant  and  admissible  in  evidence." 

See  8  B.  C.  L.,  §  189. 

The  language  of  the  defendant  imports  a  different 
wish  than  a  desire  to  have  the  case  tried  in  a  lawful 
manner.  For  the  reason  that  he  desired  to  **get  the 
case  settled  out  of  court'*  he  mentioned  the  matter  to 
Mr.  Shattuck.  The  evidence  tended  to  show  an  un- 
lawful attempt  to  compromise  or  arrange  for  a  settle- 
ment of  a  felony,  in  order  to  stifle  prosecution,  which 
is  inhibited  by  the  statute,  and  was  relevant  to  show 
a  consciousness  of  guilt:  12  Cyc.  398.  The  ruling  of 
the  trial  court  that  the  jury  should  not  consider  the 
evidence  of  Shattuck  quoted  above  was  favorable  to 
the  defendant. 

In  regard  to  the  portion  of  the  charge  to  the  jury 
as  follows:  **I  charge  you  that,  if  you  find  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt  that 
the  defendants  killed  the  horses  in  question  for  the 
purpose  of  concealment,  you  may  consider  the  same 
as  tending  to  show  the  guilt  of  the  defendants  of  the 
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charge  in  the  indictment ' ' — ^it  seeme  that  the  scholarly 
discussion  of  Mr.  Justice  Bubnbtt  leaves  out  of  con- 
sideration the  language  of  the  trial  court  in  effect 
directing  the  jury  that  in  order  for  them  to  consider 
the  matter  of  the  killing  of  the  horses,  they  must  first 
*'find  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  defendants  killed  the  horses  in 
question  for  the  purpose  of  concealment." 

Therefore  the  question  of  the  purpose  of  the  killing 
of  the  horses  was  left  to  the  determination  of  the 
jury.  If  the  killing  was  done  by  defendant  for  the 
purpose  of  conoealm^t^  it  is  difficult  to  conceive  how 
the  matter  of  wanton  injury  to  animals  in  violation  of 
Section  1969,  L.  0.  L.,  which,  like  the  crime  charged 
in  the  indictment,  may  be  pimished  as  a  felony,  would 
figure  in  the  case.  The  difference  between  larceny  by 
altering  a  mark  or  brand  upon  horses  under  Section 
1954,  L.  0.  L.,  and  larceny  of  such  animals  by  steal- 
ing under  Section  1950,  L.  0.  L.,  is  so  slight  that  a 
defendant  would  receive  but  little  comfort  in  claim- 
ing any  distinction  in  that  respect  under  the  evidence 
in  this  case.  Nor  would  defendant  be  prejudiced  in 
any  way  by  the  trial  court  ^s  failure  to  consider  the 
crime  of  larceny  by  altering  brands.  Indeed,  the  mini- 
mum penalty  for  the  latter  crime  is  greater  than  the 
minimum  for  that  with  which  the  defendant  is  charged. 
If  a  defendant  should  assert  that  the  evidence  showed 
he  was  guilty  of  the  former  crime  instead  of  the  latter^ 
it  might  well  be  said  ^  ^  that  the  last  state  of  that  man 
is  worse  than  the  first."  The  words  **you  may  con- 
sider the  same  as  tending  to  show,"  appearing  in  the 
latter  part  of  the  instruction  above  quoted,  are  inapt^ 
and,  if  taken  alone,  possibly  might  be  misunderstood 
by  the  jury.  They  are  subject  to  the  criticism  applied 
in  State  v-  Rader,  62  Or.  37  (124  Pac.  195).    Never- 
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thelessy  when  snch  an  instruction  is  conpled  with  a 
charge  that  the  jurors  are  the  **  exclusive  judges  of 
the  weight  and  value  of  the  evidence  given  upon  the 
trial, '  ^  as  the  jury  was  instructed  in  this  case,  it  comes 
within  the  sanction  of  State  v.  Brown,  28  Or.  147  (41 
Pac.  1042),  which  was  a  trial  for  murder  in  the  first 
degree,  as  well  as  within  the  other  cases  cited  in  the 
majority  opinion.  An  appellate  court  should  not  re- 
verse a  judgment  of  conviction  without  very  cogent 
reasons  when  the  trial  court  in  charging  the  jury  has 
adhered  to  the  opinion  of  the  higher  court. 

Over  the  objection  of  defendant's  counsel  certain 
witnesses  who  saw  the  horses  soon  after  they  were 
killed  were  permitted  to  state  how  long  they  iliought 
the  animals  had  been  dead,  to  the  effect  that  they 
looked  as  though  they  had  been  killed  the  day  before. 
The  condition  of  the  carcasses  of  the  animals  where 
the  brands  had  been  skinned  off  and  the  heads  severed 
would  be  extremely  difficult  to  describe  to  the  jury 
80  that  they  could  approximate  how  long  the  brutes 
had  been  killed  before  they  were  found.  The  lan- 
guage of  the  learned  majority  opinion  upon  this  ques- 
tion based  upon  a  work  of  medical  jurisprudence  illus- 
trates this  fact.  The  plainest  way  for  the  witnesses 
to  say  how  fresh  the  meat  was  would  be  for  them  to 
say  how  long  the  bodies  of  the  horses  appeared  to 
have  been  dead.  An  ordinary  witness  could  do  this. 
The  ordinary  observer — ^the  **man  in  the  streef — 
is  qualified  if  it  affirmatively  appears  to  the  presiding 
judge  that  he  has  had  sufficient  opportunities  for  draw- 
ing the  inference  which  he  proposes  to  state  and  the  ca- 
pacity necessary  to  make  and  state  it.  Where  the  state- 
ment, therefore,  is  largely  one  of  fact,  or  the  ground 
of  necessity  compelling  the  admission  is  that  the  jury 
cannot  draw  the  inference  themselves  because  the  facts 
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cannot  be  fully  stated,  the  qualification  of  the  witness 
consists,  not  in  skill  or  special  experience,  but  in  the 
fact  that  he  has  had  satisfactory  data :  17  Oyc,  pp.  34, 
35.  Facts  which  are  made  up  of  a  great  variety  of 
circumstances,  and  a  combination  of  appearances 
which,  from  the  infirmity  of  language,  cannot  be  prop- 
erly described,  may  be  shown  by  witnesses  who  observed 
them ;  and  where  their  observation  is  such  as  to  justify 
it,  they  may  state  the  conclusions  of  their  own  minds. 
In  this  category  may  be  placed  matters  involving 
magnitude  or  quantities,  portions  of  time,  space,  mo- 
tion, gravitation,  value  and  such  as  relate  to  the  con- 
dition or  appearance  of  persons  and  things :  8  B.  C.  L.^ 
§  186.  Mr.  Wharton  says  at  page  959  of  his  work  on 
Criminal  Evidence : 

**  Where  any  material  facts  are  stated  by  the  wit- 
ness as  warranting  the  inference  that  he  has  suffi- 
cient knowledge  to  form  an  opinion,  it  is  relevant,  but 
such  conclusion  must  arise  from  the  witness '  own  per- 
sonal observation  of  the  facts.  ^' 

The  men  had  had  experience  in  butchering  and 
handling  the  meat  of  animals.  A  witness  may  be 
qualified  by  practical  experience  in  a  field  of  human 
activity  conferring  on  him  an  especial  knowledge  not 
shared  by  men  in  general  from  whom  the  jury  is  drawn  t 
17  Cyc.  37. 

I  am  of  the  opinion  that  there  was  no  reversible 
error  as  assigned  in  admitting  such  testimony  or  in 
the  trial  of  the  cause,  and  that  the  judgment  should 
be  affirmed. 
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Argaed  Noyember  1,  affirmed  December  19,  1916. 
Modified  on  petition  for  rehearing  January  30,  1917. 

MoCOMAS  V.  NORTHERN  PAC.  RT.  CO.* 

(101  Pae.  502;  102  Pae.  802.) 

PaUlc  Land*— BaOroad  Oraat — ^Tltle. 

1.  Act  Cong.  Jnlj  2,  1864,  e.  217  (13  Stat.  365),  granting  land 
to  aid  in  the  eonstmetion  of  the  Northern  Pacific  Railroad,  operated 
as  a  present  ffrant  beginning  with  the  date  when  the  plat  of  the  road 
was  filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office 
June  29,  1883,  so  that  eo  inttanti  the  title  of  the  grantee  in  all  of 
the  land  to  widch  the  statute  applied  vested. 

Pnbllc  Lands— Bwami^-landft—Bailroad  Orant — ^'^aim.'* 

2.  Under  Act  Cong.  July  2,  1864,  granting  lands  to  aid  in  the 
construction  of  the  Northern  Paeifie  Railroad  free  ftom  pre-emption 
or  other  claims  at  the  time  the  line  of  the  road  was  definitely  fixed 
and  a  plat  filed  in  the  General  Land  Office,  the  filing  of  the  swamp- 
land list  by  the  State  of  Oregon  under  act  of  Congress  approved 
September  28,  1850,  e.  84  (9  Stat.  519),  applicable  to  that  state  by 
Act  March  12,  1860,  e.  5  (12  Stat.  8),  constituted  a  "claim"  exclud- 
ing such  land  from  the  operation  of  the  railroad  grant. 

AdrefM  PoMSMion— Odlor  of  Title— Deed. 

8.  The  grantee  of  lands  from  the  Stata  of  Oregon  which  the  stata 
had  acquired  under  the  swamp-land  acts.  Act  Cong.  September  28^ 
1850,  as  extended  by  Act  Cong.  March  12,  1860,  who  at  once  entered 
inte  possession,  had  color  of  title  under  his  deed. 

Pnblie  Land*— Mineral  Selectionf— Statnta. 

4.  Under  the  express  provision  of  Act  Cong.  July  2,  1864,  grant- 
ing lands  te  aid  in  the  construction  of  the  Northern  Pacific  RaUroad, 
the  indemnity  in  lien  of  mineral  lands  must  be  taken  out  of  unoccupied 
agricultural  lands. 

PnbUc  Lands— Bailioad  Oraat— Withdrawal— Effect. 

5.  Under  Act  Cong.  July  2,  1864,  panting  land  te  aid  in  the 
construction  of  the  Northern  Pacific  Railroad,  and  excluding  mineral 
lands  and  in  lieu  thereof  giving  a  selection  out  of  unoccupied  agri- 
cultural lands,  the  cancellation  or  rejection  of  swamp-land  list  lUed 
by  the  State  of  Oregon  under  Act  Cong.  Sept.  28,  1850,  as  extended 
by  Act  Cong.  March  12,  1860,  constituting  such  a  claim  as  te  exclude 
the  land  from  the  railroad  grant,  would  not  operate  te  extend  the 
grant  over  a  disputed  tract  in  the  matter  of  filing  indemnity  selections. 

^Authorities  passing  on  the  question  of  jurisdiction  of  State  courta 
over  lands  of  United  States  are  eoUated  in  a  note  in  17  L.  B.  A.  780. 
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ON  PETITION  FOB  BEHEAEING. 

Adrene  PossessKm^Pabllc  Lands — Qraat  ftom  united  Statef. 

6.  In  view  of  Act  Gong.  Feb.  14,  1859,  e.  38  (11  Stat.  384),  ad* 
mitting  Oregon  into  the  IJnion^  Section  4  of  which  provides  that  the 
people  of  the  state  shall  provide  by  an  ordinance  irrevocable  with- 
out  consent  of  the  United  States  that  the  state  shall  never  interfere 
with  the  primary  disposal  of  the  soil  within  the  same  by  the  United 
States,  when  the  United  States  issued  patents  to  land,  it  thereby 
made  a  primary  disposal  of  the  soil,  and  the  title  so  transferred  waa 
no  more  immune  from  the  attack  of  the  state  courts  than  if  anch 
conveyance  had  been  executed  by  a  private  party,  and  could  be 
defeated  by  showing  of  title  by  adverse  possession. 

Courts— Jorladletion — State  and  Federal  Oonrta — Swami^-landB — ^Title. 

7.  'Wlhere  the  state's  selection  of  swamp-lands  was  rejected  by 
the  General  Land  Office,  and  no  patent  for  any  part  of  the  land  has 
ever  been  granted,  title  thereto  is  in  the  United  States,  and  while  it 
so  remains  a  state  court  is  powerless  legally  to  interfere  therewith. 

Coi^rts— State  Oonrts-^nrlsdlction — Ctovemment  Lands. 

8.  Although  a  state  court  is  powerless  to  interfere  witb  the  title 
of  the  United  States  to  lands,  when  two  parties  are  seeking  to  obtain 
title  to  government  lands,  it  is  the  duty  of  the  court  to  protect  the 
possession  of  him  who  apparently  has  the  better  right  until  the  con- 
troversy can  be  adjudicated  by  the  agencies  appointed  by  the  United 
States  for  that  purpose. 

[As  to  acquisition  of  title  to  land  witbia  railroad  right  of  wa^ 
by  adverse  possession,  see  note  in  Ann.  Oas.  1918D,  118d.] 

From  Umatilla :  Gilbbbt  W.  Phblps,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Bubnbtt. 

This  is  a  suit  by  E.  W.  McComas  against  the  North- 
em  Pacific  Railway  Company,  a  corporation,  the 
Farmers'  Loan  and  Trust  Company,  a  corporation, 
trustee,  and  other  persons  unknown  to  plaintiff,  to 
quiet  title  to  certain  lands  in  Umatilla  County.  The 
plaintiff  asserts  title  by  prescription. 

The  defendants  claim  under  the  act  of  Congress  of 
July  2,  1864,  entitled  ^^An  act  granting  lands  to  aid 
in  the  construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget's  Sound,  on  the  Pacific 
Coast,  by  the  Northern  route'':  13  U.  S    Stats,  at 
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Large,  p.  365.    From  a  decree  in  favor  of  the  plaintiff, 
the  defendants  appeal. 

Affirmed.    Modified  ok  Behearing. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hart  and  Messrs.  Carey  <&  Kerr,  with 
an  oral  argument  by  Mr.  Hart. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Raley  &  Raley,  with  an  oral  argument  by  Mr. 
James  H.  Raley. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
-court. 

Although  other  lands  are  included  in  the  complaint, 
the  parties  stipulated  disposing  of  the  title  to  all  ex- 
•oept  the  following :  Lots  2  and  4  of  section  5,  and  lots 
1  and  2,  the  north  half  of  the  northeast  quarter,  and 
the  northeast  quarter  of  the  southeast  quarter,  of  sec- 
tion 7,  all  in  township  5  north,  range  30  east,  Wil- 
lamette Meridian.  There  is  substantially  no  dispute 
about  the  facts  in  the  case. 

1.  Section  3  of  the  congressional  enactment  men- 
tioned reads,  in  part,  as  follows: 

**That  there  be,  and  hereby  is,  panted  to  the  *North- 
•em  Pacific  Bailroad  Company,'  its  successors  and  as- 
signs, for  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  telegraph  line  to  the  Pacific  Coast, 
•  •  every  alternate  section  of  public  land,  not  min- 
eral, designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each  side  of 
said  railroad  line,  as  said  company  may  adopt,  through 
the  territories  of  the  United  States,  and  ten  alternate 
sections  of  land  per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  state,  and  whenever 
on  the  line  thereof,  the  United  States  have  full  title, 
not  reserved,  sold,  granted,  or  otherwise  appropriated, 

83  Or.— 41 
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and  free  from  pre-emption,  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  definitely  ^ed,. 
and  a  plat  thereof  filed  in  the  ofiBce  of  the  Commis- 
sioner of  the  General  Land  Office ;  and  whenever,  prior 
to  said  time,  any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted,  or  otherwise  dis- 
posed of,  other  lands  shall  be  selected  by  said  company 
in  lien  thereof,  under  the  direction  of  the  secretary 
of  the  interior,  in  alternate  sections,  and  designated 
by  odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections.  *  *  Provided,  fur- 
ther, that  all  mineral  lands  be,  and  the  same  are  hereby, 
excluded  from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappro- 
priated agricultural  lands,  in  odd-numbered  sections, 
nearest  to  the  line  of  said  road  may  be  selected  as 
above  provided.  •  •  " 

The  line  of  the  road  was  definitely  fixed,  and  the 
plat  thereof  filed  in  the  office  of  the  Commissioner  of 
the  General  Land  Office  June  29,  1883.  This  act  has 
been  construed  to  operate  as  a  present  grant  begin- 
ning with  that  date,  so  that  eo  instcmti  the  title  of  the 
grantee  vested  in  all  lands  to  which  the  statute  applied* 

2, 3.  It  appears  that  the  Governor  of  Oregon,  operat- 
ing under  ^^An  act  to  enable  the  State  of  Arkansas 
and  other  states  to  reclaim  the  swamp-land  within 
their  limits,'^  approved  September  28,  1850,  and  made 
applicable  to  the  States  of  Minnesota  and  Oregon  by 
the  act  of  March  12,  1860,  filed  with  the  proper  au- 
thorities of  the  general  government  in  1872  a  list  of 
lands,  including  those  in  controversy,  which  it  claimed 
were  swamp-lands  inuring  to  the  State  of  Oregon 
under  the  acts  of  Congress  last  mentioned.  On  Au- 
gust 10, 1892,  and  March  15, 1895,  the  State  of  Oregon 
conveyed  these  lands  to  the  plaintiff's  predecessors, 
in  interest  from  whom  by  mesne  conveyances  he  de- 
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raigns  title.  The  grantees  in  those  deeds  at  once  en- 
tered into  possession  of  the  realty  therein  described, 
and  they  and  their  successors  in  interest  have  con- 
tinuously maintained  that  tenure  until  the  present 
time,  claiming  title  and  have  made  improvements  on 
the  premises  amounting  in  value  to  $10,000  and  up- 
ward. As  before  stated,  the  plaintiff  contends  that 
this  constitutes  adverse  possession  under  color  of  title 
which  vests  in  him  the  fee-simple  estate  as  against  the 
defendants,  although,  as  the  fact  appears  to  be  as  to 
some  of  the  disputed  subdivisions,  the  swamp-land 
claim  of  the  State  of  Oregon  has  never  been  adjusted, 
while  as  to  others  it  has  been  rejected  by  the  officers 
of  the  general  government.  It  is  agreed  that  all  the 
realty  in  question  lies  within  the  40-mile  place  limits 
of  the  railway  line,  so  that  if  no  claim  existed  against 
it  at  the  time  the  line  of  the  road  was  definitely  fixed 
it  would  be  among  the  20  alternate  sections  per  mile 
on  each  side  of  the  designated  line  of  road.  The  con- 
tention of  the  defendants  is  that  the  presence  of  the 
state's  swamp-land  list  in  the  proper  United  States 
Land  Office  constituted  a  claim  against  the  land  which 
took  it  out  of  the  operation  of  the  grant  with  the  re- 
sult that  the  tracts  were  part  of  the  public  domain 
and  not  subject  to  holding  by  adverse  title.  Some  of 
this  very  land  was  patented  to  the  defendant  railway 
company,  which,  assuming  that  the  patent  had  been 
issued  inadvertently,  quitclaimed  the  property  to  the 
United  States,  and  then,  after  the  commencement  of 
this  suit,  filed  in  the  United  States  Land  Office  at  La 
Grande  what  it  termed  mineral  indenmity  selections 
covering  the  most  of  the  premises  in  controversy.  The 
defendants  say  these  selections  have  been  approved 
and  depend  upon  them  for  their  title  to  the  land. 
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Conceding^  as  the  precedents  seem  to  hold,  that  the 
filing  of  the  swamp-land  list  by  the  State  of  Oregon 
constituted  a  claim  within  the  meaning  of  the  rail- 
way grant  excluding  the  lands  from  its  operation 
proves  too  much  for  the  defendants.  The  plaintiff  has 
clearly  established  color  of  title  by  deed  from  the  state 
for  the  very  land.  He  deraigns  title  from  this  source 
which  the  defendants  say  took  the  property  out  of  the 
operation  of  the  grant.  It  is  beyond  question  that  the 
property  has  been  in  the  exclusive  possession  of  the 
plaintiff  and  his  grantors  under  this  cojor  of  title  for 
more  than  ten  years  prior  to  the  conmiencement  of 
the  suit. 

4,5.  The  authority  for  filing  mineral  indemnity 
selections  is  found  in  the  provision  of  the  congressional 
statute  ^Hhat  all  mineral  lands  be  and  the  same  are 
hereby  excluded  from  the  operations  of  this  act,  and 
in  lieu  thereof  a  like  quantity  of  unoccupied  and  unap- 
propriated agricultural  lands,  in  odd-numbered  sec- 
tions, nearest  to  the  line  of  said  road  may  be  selected 
as  above  provided,^*  that  is  to  say,  **no  more  than  ten 
miles  beyond  the  limits  of  said  alternate  section." 
The  indemnity,  therefore,  must  be  taken  out  of  unoc- 
cupied agricultural  lands;  but  this  land  has  been  in 
fact  occupied  all  this  time.  Moreover,  in  Bardon  v. 
Northern  Pacific  R.  R.  Co.,  145  U.  S.  535,  545,  36  L.  Ed. 
806  (12  Sup.  Ct.  Rep.  856,  860),  the  Supreme  Court 
of  the  United  States,  speaking  by  Mr.  Justice  Field, 
in  construing  this  same  legislation,  said ; 

**Not  only  does  the  land  once  reserved  not  fall 
under  the  grant  should  the  reservation  afterward  from 
any  cause  be  removed,  but  it  does  not  then  become  a 
source  of  indemnity  for  deficiencies  in  the  place  limits. 
Such  deficiencies  can  only  be  supplied  from  lands  with- 
in limits  designated  by  the  granting  act  or  other  law  of 
Congress.  ^  ^ 
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In  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  190, 
51  L.  Ed.  438  (27  Sup.  Ct.  Bep.  249),  the  act  was  again 
under  consideration.  A  claim  to  certain  lands  within 
the  40-mile  place  limit  prescribed  by  the  grant  made 
before  the  Northern  Pacific  Railway  Company  had 
filed  its  map  of  definite  location  was  found  to  be  in- 
effectual, although  an  order  of  the  Land  Department 
withdrawing  it  from  the  category  of  public  lands  had 
been  predicated  upon  it.  Under  these  conditions,  Mr. 
Justice  Hablan,  speaking  for  the  court,  said : 

**When  the  withdrawal  order  ceased  to  be  in  force, 
the  lands  so  withdrawn  did  not  pass  under  the  latter 
^ant,  but  became  a  part  of  the  public  domain,  sub- 
ject to  be  disposed  of  under  the  general  land  laws, 
and  not  to  be  claimed  under  any  railroad  land  grant. ' ' 

If  the  filing  of  the  swamp-land  list  therefore  con- 
stituted such  a  claim  as  to  exclude  the  land  from  the. 
operation  of  the  railroad  grant,  the  cancellation  or  re- 
jection of  that  list  would  not  operate  to  extend  the 
grant  over  the  disputed  tract.  In  other  words,  the 
grant  does  not  purport  to  affect  or  attach  to  any  sub- 
sequent status  of  the  title.  On  the  other  hand,  if  the 
mere  filing  of  the  swamp-land  list  did  not  affect  the 
title  granted  in  praesenti  by  the  congressional  enact- 
ment, the  holding  of  the  plaintiff  and  his  grantors  has 
been  clearly  adverse  for  suflScient  length  of  time  to 
ripen  into  a  fee-simple  estate  as  against  the  defend- 
ants. Still  further,  under  the  authority  of  the  Bar- 
don  Case,  the  indemnity  selections  could  not  be  made 
from  any  land  except  what  had  always  been  exempt 
from  any  claim  excluding  it  from  the  provisions  of 
the  act  in  the  first  place.  In  default  of  other  legisla- 
tion, the  grant  embodied  in  the  act  of  July  2,  1864, 
attached  at  the  date  of  the  filing  of  the  plat  of  definite, 
location  or  never.    Whatever  the  general  government 
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afterward  might  do  toward  extingaishing  the  claim 
of  the  state  under  its  swamp-land  filing  or  the  assertion 
of  title  by  the  plaintiff  it  would  not  inure  to  the  bene- 
fit of  the  defendants  in  the  matter  of  filing  indemnity* 
selections.  The  act  evidently  applied  to  virgin  public 
domain  and  to  no  other,  both  in  the  original  taking 
and  in  subsequent  indemnity  selections. 

The  plaintiff  comes  within  the  reason  of  the  rule  of 
Boe  V.  Arnold,  54  Or.  52  (102  Pac.  290,  20  Ann.  Gas. 
533),  to  the  effect  that  one  may  enter  upon  public 
lands,  and  by  holding  the  same  adversely  to  all  per- 
sons except  the  government  may  acquire  title  thereto 
as  against  those  other  parties.  Under  the  authorities 
quoted,  it  is  clear  that  the  rights  of  the  defendant 
under  the  act  of  July  2,  1864,  never  attached  to  this 
land,  and  that  it  had  no  right  to  include  it  subse- 
quently in  its  indemnity  selections.  It  is  also  equally 
plain  that  as  between  the  parties  to  this  suit  the  ad- 
verse possession  of  the  plaintiff  and  his  grantors  for 
more  than  ten  years  has  vested  the  title  in  the  latter 
as  against  the  company. 

The  decree  of  the  Circuit  Court  is  afSrmed. 

Affibmso. 


Modified  on  petition  for  rehearing,  January  80,  1917. 

On  Petition  fob  Behbabinq. 

(168  Pac.  862.) 

Mr.  Charles  A.  Hart  and  Messrs.  Carey  A  Kerr,  for 
the  petition. 

Messrs.  Raley  dk  Raley,  contra. 

In  Banc.    Mb.  Justice  Moobe  delivered  the  opinion 
of  the  court. 

In  a  petition  for  a  rehearing  it  is  contended  that  the 
defendant^  the  Northern  Pacific  Bailway  Company, 
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which  will  hereafter  be  called  the  company,  holds  a 
legal  title  to  only  one  of  the  disputed  tracts  of  land, 
that  the  United  States  is  vested  with  such  title  to  the 
other  parcels  of  the  controverted  real  property,  of 
which  latter  premises  the  state  courts  have  no  juris- 
diction, and  that,  this  being  so,  an  error  was  com- 
mitted  in  not  reversing  the  decree.  The  transcript 
shows  that  lots  2  and  4  in  section  5,  lots  1  and  2,  the 
north  half  of  the  northeast  quarter,  and  the  northeast 
quarter  of  the  southwest  quarter  of  section  7,  in 
township  5  north  of  range  30  east  of  the  Willamette 
meridian,  were  selected  November  23, 1872,  as  swamp- 
lands by  the  State  of  Oregon,  which  on  August  10, 
1892,  and  March  15,  1895,  executed  deeds  therefor  to 
the  plaintiff's  grantors  and  predecessors.  The  com- 
pany, asserting  a  right  to  these  lands  by  virtue  of  an 
act  of  Congress,  received  from  the  United  States 
patents  for  the  northeast  quarter  of  the  southwest 
quarter  of  section  7,  June  8,  1906 ;  for  lots  1  and  2  in 
that  section,  December  31,  1907;  and  for  lot  2  in  sec- 
tion 5,  May  4,  1909.  After  this  suit  was  conmaenced 
the  company,  considering  these  tracts  of  land  were  ex- 
cluded from  the  operation  of  its  grant  by  reason  of 
the  state's  definite  location  of  swamp-land  selection, 
and  assuming  that  the  patents  referred  to  were  erro- 
neously issued,  executed  to  the  United  States,  Decem- 
ber 4, 1912,  a  deed  for  the  real  property  last  described, 
which  deed  was  duly  recorded  in  the  proper  county. 
Thereafter  the  company  filed  in  the  local  land  oflBce 
at  La  Grande,  Oregon,  its  mineral  indemnity  selection 
for  these  lands,  and  on  May  25, 1914,  pursuant  to  such 
choice,  it  received  from  the  United  States  a  second 
patent  for  the  northeast  quarter  of  the  southwest 
quarter  of  section  7.  The  General  Land  OflBce  re- 
jected the  state's  selection  of  lot  4  in  section  5,  and 
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the  north  half  of  the  northeast  quarter  of  section  7^ 
for  which  latter  real  property  the  company  also  filed 
mineral  indemnity  selections. 

6.  The  former  opinion  in  this  canse  proceeds  upon, 
the  theory  that  the  company  was  unquestionably 
vested  with  the  naked  legal  title  to  the  northeast  quar-. 
ter  of  the  southwest  quarter  of  section  7,  for  which  it 
had  received  the  second  patent,  but  that  its  right  to 
such  land  was  barred  by  the  adverse  occupancy  of  the 
premises  by  the  plaintiff  and  his  grantors  and  prede-. 
cessors.  As  to  the  other  tracts  for  which  patents  had 
been  received  by  the  company,  but  which  it  had  at- 
tempted to  deed  to  the  United  States,  the  naked  legal 
title  might  well  be  regarded  as  being  held  by  the  com- 
pany, notwithstanding  the  signing  and  recording  of  its 
deed.  Like  any  other  contract,  a  deed,  to  be  valid,, 
requires  the  aggregatio  mentium  of  the  grantor  and 
the  grantee.  In  the  case  before  us  there  is  no  evi- 
dence tending  to  show  that  the  United  States  ever  ac-, 
cepted  that  deed,  which  evidently  appears  to  have  been 
signed  and  recorded  by  the  company  to  circumvent  the 
granting  of  a  part  of  the  relief  prayed  for  in  this  suit- 
Section  44  of  the  act  of  Congress  of  February  14, 1859, 
admitting  this  state  into  the  Union,  contains  a  clause 
which  reads: 

**  Provided,  that  the  foregoing  propositions,  herein- 
before offered,  are  on  the  condition  that  the  people  of 
Oregon  shall  provide  by  an  ordinance,  irrevocable 
without  the  consent  of  the  United  States,  that  said 
state  shall  never  interfere  with  the  primary  disposal 
of  the  soil  within  the  same  by  the  United  States,  or 
with  any  regulations  Congress  may  find  necessary  for 
securing  the  title  in  said  soil  to  bona  fide  purchasers 
thereof":  11  U.  S.  Stats.  383. 

When  the  patents  were  thus  issued  the  United 
States  thereby  made  a  primary  disposal  of  the  soil^. 


Jan.  1917.]    McComas  v.  Northern  Pac.  Et.  Co.  649 

and  the  title  so  transferred  to  the  company  made  it 
no  more  inminne  from  attack  in  the  state  courts  than 
if  such  conveyance  had  been  executed  by  a  private 
party.  No  error  was  conmiitted  in  determining  that 
as  to  all  the  real  property  so  patented  the  company 
held  only  the  naked  legal  title,  which  was  defeated  by 
the  adverse  holding  of  the  plaintiff  and  his  grantors. 

7.  The  state's  selection  as  swamp-land  of  lot  4  of 
section  5  and  the  north  half  of  the  northeast  quarter 
of  section  7  was  rejected  by  the  General  Land  Office, 
and  the  company's  selection  thereof  as  mineral  in- 
demnity was  approved  by  the  local  office.  No  patent 
for  any  part  of  this  land  has  ever  been  granted,  and 
the  title  thereto  is  in  the  United  States.  While  the 
title  so  remains,  a  state  court  is  powerless  legally  to 
interfere  therewith. 

8.  It  should  be  the  duty  of  such  a  tribunal,  however, 
when  it  finds  two  parties  who  are  seeking  to  obtain 
the  title  to  government  land,  to  protect  the  possession 
of  him  that  apparently  has  the  better  right  until  the 
controversy  can  be  adjudicated  by  the  agencies  ap- 
pointed by  the  United  States  for  that  purpose :  Kitch- 
erside  v.  Myers,  10  Or.  21 ;  Jackson  v.  Jackson,  17  Or. 
110  (19  Pac.  847) ;  Eindman  v.  Rizor,  21  Or.  112  (27 
Pac.  13) ;  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  275 
(61  Pac.  422,  65  Pac.  597) ;  Borman  v.  Blackmon,  60 
Or.  304  (118  Pac  848). 

The  decree  will  therefore  be  modified  so  as  to  enjoin 
the  defendants,  their  agents,  servants,  etc.,  from  inter- 
fering with  or  disturbing  the  plaintiff's  possession  of 
the  real  property  last  described  until  the  question  is 
determined  in  the  manner  suggested.  With  this 
alteration  the  former  opinion  is  adhered  to  in  all 
respects.  Affirmed.    Modified  on  Sehsabino. 
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Argaed  Oetob«r  80,  affirmed  Noyember  21,  1916,  rehearing  deniel 

January  80,  1917. 

McCULLT  V.  HEAVERNE.* 

(160  Pac.  1166;  162  Pae.  863.) 

gleadliig-~Am<wdinmit---Ooniiaa|nt--I)iacietleii  of  Court 

1.  The  allowance  of  an  amendment  to  the  complaint  after  the  ex- 
piration of  ten  dajB  allowed  in  which  to  amend  is  within  the  diicre- 
tion  of  the  trial  coort. 

Trial— -Denial  of  Nonaoit— Core  of  Error. 

2.  The  denial  of  a  motion  for  nonauit  at  the  elote  of  plaintiils' 
case  will  not  be  disturbed  when  the  omission,  if  any,  is  subsequently 
supplied  by  either  party. 

Judgment— Pleading— NeceMity. 

3.  Estoppel  by  a  former  decree  is  an  affirmatiye  defense  which 
must  be  pleaded  in  order  to  be  ayailable. 

Bonndarlea— Eatabllahment— Statntory  Proceedlnga— Validity. 

4.  "Wliere  adjoinin|^  land  owners  had  their  boundary  line  suryeyed, 
and  agreed  that  the  line  established  should  be  the  boundary  line,  and 
acted  on  such  agreement  for  many  years,  and  defendant  took  the 
land  subject  to  such  agreement,  a  proceeding  by  defendant  under  Sec- 
tion 2991,  L.  O.  L.,  against  the  county  surveyor,  to  establish  the 
boundary,  is  a  nullity  as  to  the  adjoining  owner. 

[As  to  general  rules  for  the  location  of  boundaries,  see  note  in 
129  Am.  St.  Bep.  990.] 

Pleading— Reply— Departure. 

5.  In  a  suit  to  quiet  title,  where  the  complaint  in  the  usual  form 
alleges  that  plaintiffs  are  the  owners,  and  the  defendant  sets  up  own- 
ership and  possession  in  herself,  a  reply  setting  up  an  agreement  as 
to  boundary  between  plaintiffs  and  the  predecessor  in  title  of  defend- 
ant settling  the  title  to  the  land  in  dispute  in  plaintiff  is  not  a  de- 
parture. 

ON  PETITION  FOB  EEHEABING. 

New  Trial— Newly  Discovered  Eyldence— Effect. 

6.  In  a  suit  to  quiet  title,  where  the  weight  of  the  eyidence  sup- 
ported plaintiff's  contention  that  he  and  another  agreed  upon  the  line 
and  that  a  fence  was  constructed  on  such  line,  except  where  on  ac- 
count of  a  steep  hillside  it  was  necessary  to  depart  from  the  line, 
newly  discovered  evidence  that  the  then  wife  of  such  other  had  heard 
him  say  that  some  day  he  would  have  to  move  the  fence  out  to  the 
line,  would  not  necessarily  disprove  the  existence  of  the  agreement, 
and  hence  permission  would  not  be  granted  to  take  her  testimony. 

*For  a  discussion  of  the  question  of  acquiescence  of  adjoining  land 
owners  as  establishing  boundary  lines,  see  note  in  4  L.  B.  A.  643. 

^  Befobter. 
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Bonndailes— Fo8M88ioii^-BTld«iica. 

7.  In  a  suit  to  quiet  title  involving  tbe  ueertainment  of  boundary 
lines,  the  fact  that  defendant,  six  months  after  the  commencement  of 
the  suit,  was  attempting  to  obtain  possession  by  inclosing  the  land 
with  a  fence,  was  of  itself  evidence  that  she  did  not  actually  have 
possession. 

From  Wallowa:  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bbnson. 

This  is  a  snit  by  F.  D.  McCnlly  and  J.  D.  McCtdly 
against  Elizabeth  Heaveme  to  qniet  title. 

The  complaint  is  in  the  usual  form  in  a  suit  to  quiet 
title  to  a  narrow  strip  of  land  a  half  mile  long.  It  al- 
leges, in  substance,  that  plaintiffs  are  now,  and  for 
many  years  have  been,  the  owners  in  fee  of  the  land 
described;  that  the  defendant  is  not  now,  and  never 
has  been,  in  possession  thereof,  and  that  it  is  not  now 
in  the  actual  possession  of  anyone;  that  defendant 
claims  and  asserts  an  interest  therein  adverse  to  plain- 
tiffs, but  such  claim  is  without  right ;  and  that  she  has 
no  title  or  interest  whatever  therein.  A  prayer  fol- 
lows to  the  effect  that  she  be  required  to  set  forth  the 
nature  of  her  claim,  and  that  it  be  determined  by 
decree  of  the  court  that  plaintiffs  are  the  owners  and 
entitled  to  the  exclusive  possession  thereof,  and  that 
defendant  has  no  title  or  interest  therein. 

The  defendant  answered  with  a  general  denial  and 
affirmative  allegation  of  ownership  and  possession. 

To  this  answer  plaintiffs  replied,  alleging  that  in 
1883  plaintiffs,  being  then,  as  now,  the  owners  of  the 
west  half  of  the  northwest  quarter  of  section  32, 
and  one  Boberts  the  owner  of  the  east  half  of  said 
northwest  quarter,  the  strip  of  land  in  controversy 
being  a  part  of  the  west  half,  and  said  Boberts  being 
the  predecessor  in  interest  of  the  defendant  in  said 
east  half,  the  boundary  line  between  the  two  tracts 
was  unknown,  uncertain,  undemied  and  in  dispute; 
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that  in  1883  the  plaintiffs  and  Roberts  caused  the 
boundary  line  to  be  surveyed  and  located,  and 
mutually  agreed  that  the  line  so  located  and  estab- 
lished should  be  the  true  and  final  boundary  line  be- 
tween their  lands;  that  in  the  same  year  upon  this 
agreed  line  they  built  a  fence,  which  has  been  main- 
tained ever  since  thereon;  that  by  reason  of  these 
facts  defendant  is  estopped  to  claim  any  interest  in 
the  disputed  tract.  A  trial  being  had,  there  was  a 
decree  for  plaintiffs,  and  defendant  appeals. 

Affibmed.    Beheabinq  Denied. 

«       

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Turner  Oliver. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Jerry  P.  Rusk  and  Mr.  A.  W.  Scha/upp,  with  an 
oral  argument  by  Mr.  Rusk. 

Mb.  Justioe  Benson  delivered  the  opinion  of  the 
court. 

1.  Defendant's  first  assignment  of  error  is  based 
upon  the  fact  that  the  court  permitted  an  amendment 
to  the  complaint  after  the  expiration  of  the  ten  days 
which  had  been  allowed  in  which  to  amend.  We  need 
only  to  remark  that  amendments  of  pleadings  are  dis- 
cretionary, and  there  is  nothing  in  the  record  disclos- 
ing any  abuse  of  such  discretion. 

2.  It  is  next  contended  that  the  court  erred  in  deny- 
ing defendant's  motion  to  dismiss  the  suit  when  plain- 
tiffs rested  their  case  in  chief,  for  the  reason  that  they 
had  failed  to  make  a  prima  fade  one.  It  is  needless 
to  go  into  the  evidence  upon  this  point ;  for,  whatever 
the  condition  of  the  testimony  may  have  been  at  that 
time,  it  was  subsequently  remedied,  and  this  court  has 
frequently  held  that  a  ruling  on  a  motion  for  nonsuit 
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will  not  be  disturbed  when  the  omission,  if  any,  is  sub- 
sequently supplied  by  either  party:  Caraduc  v. 
Schcmertr-Blmr  Co.,  66  Or.  310  (133  Pac.  636). 

3,  4.  Defendant  then  urges  as  error  that  the  court 
ignored  the  effect  of  a  former  decree  in  the  case  of 
Heaverne  v.  Merryman,  as  county  surveyor,  which  she 
insists  establishes  the  boundary  line  according  to  her 
contention,  and  should  therefore  estop  the  plaintiffs 
from  claiming  the  disputed  land.  There  are  two  rea- 
sons why  this  assignment  is  without  merit.  In  the 
first  place,  it  is  an  affirmative  defense  which,  in  order 
to  be  of  any  avail,  must  be  pleaded,  and  defendant's, 
answer  contains  no  reference  thereto :  Rugh  v.  Otten- 
heimer,  6  Or.  231  (25  Am.  Bep.  513) ;  Gladstone  Lvm- 
her  Co.  v.  Kelly,  64  Or.  163  (129  Pac.  763),  and  cases 
there  cited.  The  second  reason  for  disregarding  this 
contention  is  found  in  the  fact  that  the  former  suit 
referred  to  appears  to  be  a  proceeding  under  the  pro- 
visions of  Section  2991,  L.  0.  L.,  which  was  instituted 
by  defendant  against  the  county  surveyor  in  August, 
1910.  It  appears  from  the  evidence  that  in  1883  the 
boundary  line  was  uncertain  and  in  dispute;  that 
plaintiffs  and  defendant's  grantor  had  the  line  sur- 
veyed, and  agreed  that  the  line  so  established  should 
be  the  boundary  line,  and  acted  upon  such  agreement 
for  many  years ;  fhat  the  defendant  took  the  land  sub- 
ject to  such  agreement.  This  being  so,  there  was  no 
dispute  upon  which  to  base  the  later  proceedings,  and 
as  to  plaintiffs  they  would  be  a  nullity :  Egcm  v.  Fvn- 
ney,  42  Or.  599  (72  Pac.  133). 

5.  It  is  also  earnestly  contended  by  defendant  that 
the  affirmative  matter  in  the  reply  is  a  clear  depart- 
ure from  the  cause  of  suit  set  out  in  the  complaint. 
We  cannot  agree  with  this.  The  complaint  alleges 
ownership  generally,  and,  where  the  defendant  by 
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answer  denies  this  and  sets  up  ownership  and  posses- 
sion in  herself^  plaintiffs  are  undoubtedly  entitled  to 
set  up  facts  which  disclose  the  manner  in  which  their 
title  became  unassailable.  We  find  no  inconsistency 
in  the  two. 

The  remaining  assignments  attack  the  sufficiency  of 
the  evidence  to  sustain  the  findings  of  the  trial  court. 
The  evidence  is  voluminous,  and,  in  some  details,  con- 
flicting, and  the  trial  court  had  far  better  opportunity 
than  we  to  determine  where  the  truth  lay.  It  is  suffi- 
cient to  say  that  in  our  opinion,  the  weight  of  the  evi- 
dence supports  each  of  the  findings  so  made,  and  they 
will  not  be  disturbed. 

The  decree  of  the  lower  court  is  affirmed. 

Affibmbd.    Bbhbabino  Dbnibd. 


Dtniad  Jaaiiarj  80,  1917. 

On  Pbtttion  fob  Bbhbabing. 

(162  Pcie.  868.) 

Appellant's  petition  for  rehearing  denied. 

Mr.  Turner  Oliver,  for  the  petition. 

Mr.  Jerry  P.  Rusk  and  Mr.  A.  W.  Schaupp,  contra. 

In  Banc.  Mb.  Justiob  Habbis  delivered  the  opinion 
of  the  court. 

A  re-examination  of  the  testimony  brings  us  to  the 
conclusion  announced  in  the  original  opinion :  McCtUly 
V.  Heaveme,  ante,  p.  650  (160  Pac.  1166).  The  evi- 
dence for  the  plaintiffs  details  the  circumstances  sur- 
rounding the  survey,  explains  the  setting  of  the  stakes, 
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and  tells  about  distributing  the  rails  and  building  the 
fence.  The  overwhelming  weight  of  the  evidence 
supports  the  contention  of  the  plaintiffs  that  McCully 
and  Boberts  agreed  upon  the  line,  and  that  the  fence 
was  constructed  upon  the  agreed  line  except  where, 
on  account  of  a  steep  hillside  or  bluff,  it  was  necessary 
to  depart  from  the  line.  A  petition  for  a  rehearing 
urges  that  permission  should  be  granted  to  take  the 
testimony  of  Mrs.  Ella  Averill,  a  witness  recently  dis- 
covered by  the  defendant  and  who  in  1882  was  the  wife 
of  Boberts.  She  says  in  an  affidavit  that  she  did  not 
know  of  any  agreement  between  her  former  husband 
and  McCully  concerning  the  boundary  line,  and  that 
she  once  heard  Boberts  say  ^^that  some  day  he  would 
have  to  move  the  fence  out  to  the  line. '  ^  The  fact  that 
she  did  not  know  of  an  agreement  would  have  but 
slight  tendency  to  prove  that  no  agreement  was  made, 
especially  when  it  is  remembered  that  there  is  much 
affirmative  evidence  to  show  that  the  agreement  was 
made.  F.  D.  McCully  testified  that  the  agreement  was 
in  fact  made;  that  Vail,  who  **was  the  chief  surveyor 
in  this  section  of  the  country  at  that  time,"  ran  the 
line  in  1882 ;  that  the  fence  was  built ;  that  afterward 
in  1883  Boberts  and  McCully  **  called  the  county  sur- 
veyor from  Union  County,  Mr.  Eugene  Chase,"  and 
'^^he  established  this  boundary  line"  in  the  presence 
of  McCully,  Boberts,  Vail  and  probably  W.  C.  Fleener, 
and  Chase  located  the  line  exactly  as  it  had  been  run 
by  Vail;  and  that  **we  agreed  that  this  was  the  comer 
as  established  by  the  county  surveyor,  and  proceeded 
from  that  to  lay  out  the  town  of  Joseph,  from  that 
work  in  the  fall  of  *83."  C.  L.  Hartshorn  stated  that 
he  helped  to  get  **the  rails  out,  or  a  portion  of  them, 
for  building  this  fenoe";  that  Boberts  and  McCully 
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**came  out  to  where  they  had  the  stakes  set  up  and 
stones,  and  they  showed  me  where  to  put  the  rails"; 
and  again,  that  **Mr.  McCuUy  and  Mr.  Roberts  were 
present  there,  both  of  them,  and  showed  me  where  to 
put  the  rails  and  I  distributed  the  rails  along  this, 
supposed  line.  *  ^ 

6.  Assuming,  but  not  dedding,  that  it  would  be  com- 
petent for  Mrs.  Ella  Averill  to  testify  that  she  heard 
her  former  husband  say  **that  some  day  he  would 
have  to  move  the  fence  out  to  the  line,'*  nevertheless 
the  statement  would  not  necessarily  tend  to  disprove 
the  existence  of  the  agreement.  On  account  of  a  steep 
hillside  a  portion  of  the  fence  was  not  laid  upon  the 
agreed  line,  and  consequently  Boberts  might  well  have 
said  that  it  would  be  necessary  at  some  time  to  move 
the  fence  *  *  out  to  the  line. ' '  The  declaration  ascribed 
to  Boberts  is  not  necessarily  inconsistent  with  the 
agreement  testified  to  by  McCuUy. 

7.  The  petitioner  contends  that  she  was  in  the  actual 
possession  of  practically  all  the  disputed  land.  The 
suit  was  commenced  in  October,  1914.  The  trial  court 
expressly  found  from  the  conflicting  evidence  that  the 
land  ^^was  not  at  the  commencement  of  this  suit  in  the 
actual  possession  of  another,  and  that  the  same  waa 
not  at  that  time  in  the  actual  possession  of  the  defend- 
ant." It  is  a  noteworthy  fact  that  as  late  as  May,. 
1915,  or  six  months  after  the  commencement  of  this 
suit,  the  defendant  was  attempting  to  obtain  posses- 
sion of  the  land  by  inclosing  it  with  a  fence,  and  her 
attempt  thus  to  gain  possession  is  of  itself  evidence 
that  she  did  not  actually  have  possession.  As  we 
read  the  record,  the  plaintiffs  did  not  make  the  broad 
admissions  contended  for  by  the  defendant.  The  evi- 
dence was  conflicting.    The  trial  court  had  the  some- 
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times  incalculable  advantage  of  observing  and  hearing 
the  witnesses. 

The  decree  was  a  just  one.    The  petition  for  a 
rehearing  is  denied. 

Affibmbd.    Bbhbabinq  Dbnied. 


Argaed  January  3,  affirmed  January  80,  1917. 

BAENHAET  v.  NORTH  PACIFIC  LUMBER  CO. 

(162  Pac.  843.) 

Master  and  Servant— Verdict— Implied  Finding!. 

1.  In  a  servant's  action  for  injnries  alleged  by  defendant  to  have 
been  caused  by  the  negligence  of  a  fellow-servant,  a  verdict  for  the 
plaintiff  implies  that  the  jury  found  that  the  injury  was  caused  by 
defendant's  negligence  and  not  that  of  the  fellow-servant. 

Trial— mstmctioni. 

2.  Befusal  of  a  requested  instruction  covered  by  given  instmetiona 
is  not  error. 

Master  and  Senrant— Evidence — SnAciencj. 

3.  In  a  servant's  action  for  injuries,  evidence  held  sufficient  to  tak» 
plaintiff's  contention  as  to  the  cause  of  his  injury  to  the  jury. 

Trial — ^Instmctionft— Core  by  Other  Instructions. 

4.  In  a  servant's  action  for  injuries,  where  the  court  made  it  clear 
in  another  part  of  the  charge  that  the  Employers'  Liability  Act  (Lawa 
1911,  p.  16)  only  requires  the  use  of  practicable  devices  and  precau- 
tions, the  defendant  cannot  complain  that  the  court  omitted  tne  ele^ 
ment  of  practicability  from  two  of  the  instructions. 

Trial — Cautionary  Instructions— Dlscretioa  of  Court. 

5.  The  giving  of  cautionary  instruction  is  within  the  diseretioik 
of  the  court. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

Henry  Bamhart  was  injured  while  employed  as  an 
edgerman  in  a  sawmill  operated  by  the  North  Pacifio 
Lumber  Company.  The  plaintiff  obtained  a  verdict 
and  judgment  in  an  action  for  damages,  and  the  de- 

82  Or.— 4a 
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fendant  appealed.  The  edger  is  a  machine  with  sev- 
eral saws.  There  is  an  open  space  of  about  three  feet 
between  the  edger  and  a  set  of  dead  rolls,  and  it  was 
the  duty  of  the  plaintiff  to  stand  in  this  open  space  and 
adjust  the  saws  and  to  operate  the  machine  and  put 
lumber  through  it.  The  set  or  line  of  dead  rolls  in 
front  of  the  edger,  according  to  the  complaint,  is  about 
12  feet  in  length.  On  one  side  of  and  about  three 
feet  from  and  parallel  with  the  row  of  dead  rolls  is  a 
line  of  live  rolls  extending  along  the  mill  about  40  feet 
to  the  pony  saw.  The  main  saw  is  on  one  side  of  the 
mill  and  the  pony  saw  on  the  other.  Cants  are  con- 
veyed from  the  main  saw  by  means  of  a  traveling  crane 
over  to  the  pony  carriage.  When  a  piece  of  lumber  is 
sawed  from  a  cant  by  running  it  through  the  pony  saw, 
the  piece  is  carried  by  the  live  rolls  until  it  arrives  at 
the  side  of  the  dead  rolls,  and  then  it  is  transferred 
from  the  live  rolls  to  the  dead  rolls  by  means  of  chains 
fashioned  like  belts  and  operated  by  steam  power ;  the 
lumber  is  then  shoved  along  the  dead  rolls  by  hand  and 
put  through  the  edger.  While  engaged  in  adjusting 
the  edger  saws  and  standing  with  his  back  to  the  set 
of  dead  rolls,  a  piece  of  lumber  on  the  dead  rolls  was 
shoved  against  the  plaintiff,  causing  his  hand  to  be 
caught  in  the  edger  and  injured.  In  substance,  the 
complaint  alleges  that  a  piece  of  lumber  was  being 
conveyed  from  the  pony  saw  along  the  live  rolls,  and, 
instead  of  remaining  on  the  live  rolls,  the  forward  end 
of  the  piece  of  lumber  veered  from  the  line  of  the  live 
rolls  and  struck  a  piece  of  lumber  on  the  dead  rolls, 
causing  the  latter  piece  to  be  shoved  against  the  plain- 
tiff and  thus  causing  him  to  be  thrown  against  the 
edger  and  his  hand  to  be  injured  by  the  machine.  The 
plaintiff  avers  that  his  work  involved  a  risk  and  dan- 
ger, and  that  his  employer  violated  the  Employers' 
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Liability  Act  by  failing  to  install  a  guard  on  the  live 
rolls  or  to  provide  an  offbearer  to  keep  each  piece  of 
lumber  on  the  live  rolls  until  it  reached  the  point  where 
it  was  to  be  transferred  to  the  dead  rolls. 

The  answer  alleges  that  the  defendant  was  entirely 
free  from  negligence,  and  that  the  injury  sustained  by 
plaintiff  was  caused  solely  by  the  act  of  a  fellow-ser- 
vant, who  shoved  a  piece  of  lumber  along  the  dead 
rolls  against  the  plaintiff.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell  and  Messrs.  WUhur,  Spencer  S  Beck- 
ett, with  an  oral  argument  by  Mr.  HoweU. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  GUtner  S  Bewail,  with  an  oral  argument  by 
Mr.  R.  R.  GUtner. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

1.  For  the  purpose  of  this  appeal  we  may  assume 
that  both  litigants  admit  that  the  plaintiff  was  in- 
jured, and  that  the  injury  was  caused  by  a  piece  of 
lumber  on  the  dead  rolls  being  shoved  against  him. 
The  point  in  controversy  was  whether  Tony  Mike,  a 
fellow-servant,  shoved  the  lumber  against  the  plaintiff 
as  claimed  by  the  defendant  or  whether  a  piece  of 
lumber  veered  from  the  live  rolls  and  struck  the  lumber 
on  the  dead  rolls  as  claimed  by  plaintiff.  Speaking 
to  the  jury  the  trial  court  said : 

'^If  you  find  from  the  evidence  that  the  defendant 
was  not  guilty  of  negligence  set  forth  in  the  complaint 
under  the  law  referred  to,  but  that  the  accident  hap- 
pened solely  because  of  the  negligence  of  Tony  Mike, 
then  your  verdict  should  be  for  the  defendant." 
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I 
I 

The  jury  returned  a  verdict  for  the  plaintiff  and  the 
verdict  implies  that  the  jury  found  that  the  injury  was 
caused,  not  by  the  negligence  of  Tony  Mike,  but  by  the 
negligence  of  the  defendant  in  not  installing  a  guard 
on  the  rolls  or  by  failing  to  provide  an  oflfbearer. 

2.  The  defendant  complains  because  the  court  did 
not  give  a  lengthy  instruction  concerning  Tony  Mike 
as  a  fellow-servant  and  the  consequences  of  an  injury 
caused  by  him  alone;  but,  since  the  instruction  given 
by  the  court  told  the  jury  in  a  few  plain  words  what 
the  requested  instruction  of  the  defendant  would  have 
told  in  many  words,  there  can  be  no  room  to  contend 
that  the  defendant  was  injured. 

3.  The  court  properly  denied  defendant's  motion  for 
an  instructed  verdict.    The  plaintiff  testified  thus : 

'*I  was  struck  on  the  legs  by  a  piece  of  lumber  on 
the  dead  rolls  which  was  pushed  forward  by  another 
piece  of  lumber  then  being  carried  forward  on  the  live 
rolls.'' 

Continuing,  he  stated  that  he  looked  around  and  saw 
Tony  Mike  over  on  the  main  side  of  the  mill  where 
he  had  gone  to  assist  in  bringing  a  cant  to  the  pony 
carriage,  and  that  Tony  Mike  had  been  helping  to 
bring  cants  over  to  the  pony  carriage,  in  the  language 
of  the  plaintiff, '  *  since  I  be  there. "  Bamhart  also  tes- 
tified that  Tony  Mike  stood  at  one  end  of  the  dead 
rolls  and  next  to  the  live  rolls,  and  worked  as  an  off- 
bearer  ;  *  *  when  he  got  time  he  worked  over  there,  when- 
ever he  had  time. ' '  There  was  evidence  to  sustain  the 
contention  of  the  plaintiff,  and,  notwithstanding  the 
quantity  of  evidence  to  the  contrary,  he  was  entitled 
to  have  the  facts  determined  by  the  jury. 

At  the  time  of  the  preparation  of  the  bill  of  excep- 
tions the  defendant  insisted  that  the  plaintiff  had  not 
testified  at  the  trial  that  he  ^^was  struck  on  the  lega 
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by  a  piece  of  lumber  on  the  dead  rolls  which  was  pushed 
forward  by  another  piece  of  lumber  then  being  car- 
ried forward  on  the  live  rolls.'*  The  trial  court  ex- 
pressly found  that  the  answer  was  given  by  Bamhart 
when  a  witness.  In  addition  to  its  appearance  in  the 
bill  of  exceptions,  the  quoted  answer  appears  in  the 
transcript  of  the  testimony  over  the  certificate  of  the 
official  reporter;  and,  furthermore,  11  of  the  jurors  say 
that  the  bill  of  exceptions  correctly  reports  the  testi- 
mony of  Bamhart.  Even  though  it  be  assumed,  with- 
out deciding,  that  the  instant  case  is  not  governed 
by  Allen  v.  Standard  Box  d  Lumber  Co.,  53  Or.  10, 16 
(96  Pac.  1109,  97  Pac.  555,  98  Pac.  509),  and  that  the 
certificate  of  the  trial  judge  is  not  conclusive,  never- 
theless the  showing  made  by  the  defendant  is  not  suffi- 
cient to  overcome  the  finding  made  by  the  trial  court. 
•  4.  The  defendant  insists  that  the  court  committed 
prejudicial  error  in  omitting  the  element  of  practi- 
cability from  two  instructions.  The  court  made  it 
clear  to  the  jury  in  another  part  of  the  charge  that 
the  Employers*  Liability  Act  (Chapter  3,  Laws  1911) 
only  requires  the  use  of  practicable  devices  and  pre- 
cautions, for  the  court  said: 

*  *  The  law  made  it  the  positive  duty  of  the  employer 
to  use,  under  said  circumstances  and  conditions,  every 
device,  care  and  precaution  which  it  was  practicable 
to  use  for  the  protection  and  safety  of  the  life  and  limb 
of  plaintiff,  limited  only  by  the  necessity  of  preserving 
the  efficiency  of  the  machinery,  apparatus  or  device 
which  was  being  used,  without  regard  to  the  additional 
cost  of  suitable  material,  safety  appliances  or  devices.  *  * 

Afterward  the  court  again  told  the  jury  that : 

**The  question  for  you  to  determine  is,  first,  was  this 
a  dangerous  machine,  and,  if  so,  the  defendant  must 
use  every  care,  device  and  precaution  td  protect  the 
employee  from  being  injured  if  it  is  practical  to  do  so. 
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Of  course,  you  realize  that  if  it  is  impractical,  he  is 
not  required  to  do  so/* 

The  defendant  has  no  just  ground  for  complaint 
when  the  charge  is  taken  in  its  entirety. 

5.  There  was  no  abuse  of  discretion  in  refusing  to 
give  a  cautionary  instruction :  Scheurmatm  v.  Mathison, 
67  Or.  419,  424  (136  Pac.  330,  7  N.  C.  C.  A.  1071) ; 
Nordin  v.  Lovegren  Lumber  Co.,  80  Or.  140,  149  (156 
Pac.  587) ;  ChUders  v.  Broum,  81  Or.  1  (158  Pac.  166). 

The  judgment  is  affirmed.  AFFmMED. 

Mb.  Chief  Justiob  Moobx,  Mb.  Justicb  Bban  and 
Mb.  Justiob  Bbnson  concur. 


fibbmitted  on  brief  January  16,  modified  and  affirmed  January  80^ 

1917. 

SHORT  V.  ROGUE  RIVER  IRRIGATION  CO. 

(162  Pa«.  845.) 

Joint  AdTontores-^oint  Oonferacts^Brtension  of  Time. 

1.  In  joint  contracts  neither  party  can  extend  the  time  for  per- 
formance without  the  consent  of  the  other. 

Joint  AdTentores — Joint  Vendors — ^Extension  of  Time. 

2.  One  joint  vendor  cannot  extend  time  of  performance  without 
consent  of  other. 

Tender— Mode  aoGd  Sufflciency— Pleading. 

3.  A  defendant  relyinff  on  a  plea  of  tender  must  show  that  he  had 
at  time  of  tender,  and  stul  has,  the  means  of  making  the  tender  good. 

[As  to  sufficiency  and  effect  of  tender,  see  notes  in  77  Am.  Dec 
470;  30  Am.  St  Bep.  460.] 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

In  Banc.    Statement  by  Mb.  Chibp  Justice  MoBBms. 

This  is  a  snit  by  Maggie  E.  Short  and  Charles  E. 
Short  against  Rogue  River  Irrigation  and  Power  Com- 
pany, an  Oregon  corporation,  W.  B.  Sherman,  Chris- 
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topher  Omann,  E.  E,  Lee  Steiner,  J.  G.  Biggs,  A.  N. 
Parsons,  Sam  Baker,  F.  N.  Derby,  G.  A.  Knoblauch, 
F.  A.  Pierce  and  Charlotte  Pierce,  his  wife,  G.  C. 
Farmer  and  C.  E.  Farmer,  defendants,  to  quiet  adverse 
claims  to  real  property  and  to  annul  and  cancel  a  cer- 
tain selling  contract  made  between  the  plaintiffs  and 
the  defendant  Sherman.  The  contract  is  set  up  in  the 
complaint,  and  its  essential  provisions  are  as  follows : 
The  land  included  in  the  contract  was  the  whole  of 
section  20,  township  35  south,  range  6  west,  Willamette 
Meridian,  in  Josephine  County,  with  the  exception  of 
certain  lots  and  tracts  not  necessary  to  be  enumerated 
here.  By  the  terms  of  the  agreement,  Sherman  was 
authorized  to  negotiate  sales  according  to  a  schedule 
agreed  upon  by  the  parties  until  June  8, 1911.  Hie  was 
within  15  days  from  the  date  of  the  contract  to  start 
an  active  campaign  for  the  sale  of  the  lands  in  lots 
and  tracts,  surveying,  platting  and  advertising  and 
selling  the  property  at  his  own  expense  in  such  manner 
as  to  him  might  seem  best.  The  lands  were  to  be  sold 
by  a  schedule  to  be  agreed  upon  by  the  parties  as  soon 
as  the  surveying  should  have  been  completed  at  a  price 
to  aggregate  not  less  than  $27,500,  except  by  the  writ- 
ten consent  of  the  Shorts,  upon  the  following  terms: 
Ten  per  cent  in  cash  to  be  paid  by  the  purchaser  upon 
the  delivery  of  a  contract  of  sale  to  be  executed  by  the 
Shorts,  the  balance  to  be  paid  in  monthly  installments 
of  not  less  than  3  per  cent,  and  deferred  payments 
to  draw  6  per  cent  interest.  Sherman  was  to  collect 
all  money  from  such  sales  and  place  the  same  in  a  fund 
to  be  divided  as  follows:  One  half  of  the  money  re- 
ceived on  each  sale  to  be  retained  by  Sherman  as  his 
commission  until  he  had  received  the  amount  of  25 
per  cent  of  each  sale ;  the  remaining  75  per  cent  to  be 
given  to  the  Shorts  in  payment  for  the  land  sold.    The 
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fund,  however,  was  to  be  kept  intact  until  the  Shorts 
should  be  satisfied  that  all  expenditures  incurred  by 
Sherman  for  which  they  might  be  liable  had  been  paid 
out  of  his  commission,  and  until  all  indebtedness  of 
the  Shorts  which  might  conflict  with  their  ability  to 
make  a  good  conveyance  of  the  land  sold  should  have 
been  paid  out  of  the  Shorts '  portion  of  the  fund.  An 
accounting  was  to  be  made  every  30  days.  Then  fol- 
lowed these  clauses: 

**  Fifth.  The  first  party  agrees  to  sell  the  property 
at  the  price  of  $13,800  net  to  them  on  the  following 
terms :  At  least  $4,725  and  interest  at  the  rate  of  7  per 
cent  per  annum  shall  be  paid  on  or  before  August  1. 
1910,  and  the  balance  to  be  paid  from  the  proceeds  or 
the  sale  as  heretofore  provided. 

*' Sixth.  Said  first  party  hereby  agrees  to  issue 
good  and  suflScient  warranty  deeds  to  any  lot  or  parcel 
of  said  land  as  the  same  may  be  paid  for  by  the  third 
party  or  upon  the  payment  of  50  per  cent  of  the  pur- 
chase price  as  a  mortgage  given  for  the  remainder. 

''Seventh.  It  is  expressly  understood  and  agreed 
that  if  the  party  of  the  second  part  shall  on  or  before 
June  8,  1911,  pay  to  the  party  of  the  first  part  from 
the  proceeds  of  the  sale  of  said  lots,  parcels,  or  tracts 
of  land  $6,900  in  cash  and  mortgages  covering  such 
property  on  which  50  per  cent  of  the  purchase  price 
has  been  paid  in  an  amount  aggregating  $13,800,  as 
above  provided,  then  and  in  that  event  the  party  of  the 
first  part  shall  promptly  as  they  receive  said  sum  con- 
vey all  the  remaining  unsold  lots,  parcels,  or  tracts  of 
land  to  the  party  of  the  second  part,  free  and  clear 
of  all  encumbrances  of  whatsoever  name  or  nature,  it 
being  expressly  understood  and  agreed  that  the  total 
amount  in  cash  or  otherwise  to  be  received  by  the  party 
of  the  first  part  under  and  by  virtue  of  this  agreement 
is  not  to  exceed  the  sum  of  $13,800. 

*' Eighth.  The  party  of  the  second  part  expressly 
agrees  that  he  will  maintain  an  active  selling  campaign 
on  said  property  during  the  life  of  this  contract;  that 
he  will  pay  at  least  $4,725,  with  interest  at  seven  per 
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cent  from  date  hereof,  by  August  1,  1910,  either  from 
the  proceeds  of  the  sales,  or  otherwise,  and  should  he 
fail  to  keep  actively  engaged  in  the  sale  of  said  land 
or  to  make  the  payment  as  above  described,  then,  and 
in  that  event,  he  shall  forfeit  all  his  rights  and  interests 
in  and  to  this  contract,  excepting  as  to  his  commissions 
for  the  sales  already  made;  and  no  action  at  law  is 
necessary  to  place  the  title  to  this  property  in  the 
hands  of  the  first  party  the  same  as  before  this  contract 
was  made. 

*' Ninth.  It  is  further  understood  and  agreed  that 
nothing  herein  shall  constitute  or  be  considered  as  an 
agreement  or  obligation  of  any  kind  on  the  part  of 
the  party  of  the  second  part  to  purchase  the  above- 
described  property,  or  any  part  thereof,  nor  to  pay  any 
amount  thereon. 

**  Tenth.  And  the  parties  of  the  first  part  hereby 
agree  by  and  with  the  party  of  the  second  part  that 
they  will  sell  to  him  all  of  the  property  herein  desig- 
nated and  described  upon  his  faithful  performance  of 
the  conditions  herein  promised  and  upon  the  terms  and 
conditions  herein  specified.  Time  is  expressly  declared 
to  be  the  essence  of  each  and  every  term,  condition  or 
covenant  herein,  and  upon  default  in  the  observance 
of  either  term,  condition  or  covenant,  or  the  payment 
of  any  sum  herein  mentioned,  the  second  party  herein, 
his  heirs  and  assigns,  shall  ipso  facto  forfeit  all  pay- 
ments made  hereunder  and  all  rights  acquired  herein 
without  notice  from  the  first  parties  and  any  sums  paid 
shall  be  retained  and  kept  by  the  first  parties  as  liqui- 
dated damages  and  rental  for  the  use  of  said  premises, 
and  upon  default  the  second  party  shall  not  be  deemed 
to  have  acquired  any  rights  in  the  property  mentioned 
herein  by  virtue  of  any  payments  or  things  done  or  per- 
formed hereunder,  and  it  shall  not  be  necessary  for 
the  second  party  to  begin  proceedings  at  law  or  equity 
to  determine  any  rights  hereunder,  the  parties  hereto 
by  this  instrument  determining  the  rights  of  each  here- 
under, and  upon  the  default  of  the  second  party  in  any 
of  the  foregoing  matters  the  said  forfeiture  shall  apply 
to  all  things  contained  herein  except  to  commissions 
already  earned. ' ' 
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The  complaint  alleged  that  on  May  20,  1910,  Sher- 
man assigned  the  foregoing  contract  to  the  defendant 
Bogne  River  Irrigation  &  Power  Company;  that  said 
company  paid  npon  said  contract  the  snm  of  $4,725  and 
interest  to  August  1,  1910 ;  that  neither  said  company 
nor  any  other  person  had  made  any  other  payments 
nor  performed  any  of  the  stipulations  of  said  contract 
required  by  them  to  be  performed ;  that  the  other  de- 
fendants claim  some  interest  or  lien  upon  said  prop- 
erty, but  if  they  have  any,  it  is  subordinate  to  the 
rights  of  plaintiffs.  There  was  a  prayer  that  the  de- 
fendants be  adjudged  to  have  no  interest  or  estate  in 
the  premises;  that  the  title  of  plaintiffs  be  adjudged 
good  and  valid ;  that  the  defendants  be  enjoined  from 
asserting  any  adverse  claim  to  the  property;  that  the 
agreement  be  canceled  and  annulled;  that  the  Bogue 
Biver  Irrigation  &  Power  Company  and  Sherman  be 
required  to  execute  quitclaim  deeds  to  the  property; 
and  for  general  equitable  relief. 

All  the  defendants  except  the  power  company  and 
Sherman  made  default.  The  power  company  answered 
disclaiming  any  interest  in  the  property  and  alleged : 

''Because  of  the  damage  caused  one  W.  B.  Sherman, 
one  of  the  defendants  herein,  by  reason  of  the  failure 
of  the  said  Bogue  Bivef  Irrigation  &  Power  Company 
to  fulfill  the  promises  and  agreements  made  with  the 
said  W.  B.  Sherman,  and  by  reason  of  which  the  said 
W.  B.  Sherman  entered  into  that  written  agreement 
and  assignment  referred  to  in  the  complaint  as  being 
recorded  in  volume  36  of  the  deed  records  of  Josephine 
County,  Oregon,  at  page  416  thereof,  this  defendant 
consented  and  agreed  with  the  said  W.  B.  Sherman  that 
the  said  assignment  was  and  should  be  canceled,  an- 
nulled and  held  void,  and  the  said  W.  B.  Sherman  re- 
stored to  all  of  his  original  rights  in  and  to  and  under 
the  contract  between  him  and  the  plaintiffs  herein  set 
forth  in  said  complaint,  and  that  he,  the  said  W.  B. 
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Sherman,  should  have  and  receive  the  benefit  and  the 
credit  for  all  payments  made  npon  the  said  contract 
with  the  plaintiffs  by  the  said  Bogue  River  Irrigation 
&  Power  Company,  more  especially  those  certain  pay- 
ments heretofore  made  of  $4,725  principal  and  pay- 
xnent  on  the  interest  up  to  and  including  August  1, 
1910/' 

Then  followed  a  general  disclaimer.  Sherman,  who 
is  the  sole  appellant,  answers  with  a  qualified  denial 
of  the  allegations  of  the  complaint,  and  then  alleges 
that  immediately  after  the  making  of  the  agreement 
with  the  plaintiffs  he  entered  upon  and  continuously 
thereafter  maintained  an  active  campaign  for  the  sale 
of  the  lands  by  surveying,  platting,  advertising  and 
endeavoring  to  sell  said  property,  at  large  expense  to 
himself,  and  that  he  had  at  all  times  since  said  date 
complied  with  all  the  requirements  of  the  contract; 
that  said  efforts  were  continued  until  the  twentieth  day 
of  May,  1910,  when  by  a  written  agreement  the  con- 
tract was  assigned  by  them  to  the  Rogue  River  Irri- 
gation &  Power  Company,  which  upon  August  1,  1910, 
paid  to  plaintiffs  $4,750  upon  the  purchase  price  and 
interest  up  to  August  1,  1910,  and  that  thereafter  the 
said  power  company  continued  at  great  expense  to 
itself  to  maintain  an  active  campaign  for  the  sale  of 
said  property  and  fully  performed  every  term  and  con- 
dition of  the  contract  between  Sherman  and  the  Shorts. 
The  answer  then  sets  forth  the  agreement  between 
Sherman  and  the  power  company,  which  included  the 
transfer  by  Sherman  of  other  property  and  property 
rights  of  his  own,  and  alleges  that  said  transfer  was 
procured  by  false  representations  and  deceit  on  the 
part  of  the  company ;  that  said  company  wholly  failed 
to  comply  with  its  part  of  the  contract  with  defendant 
Sherman  and  fraudulently  borrowed  large  sums  of 
money  upon  the  land  in  section  20  conveyed  by  Sher- 
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man  to  it  to  Sherman's  damage  in  the  snm  of  $6,000; 
that  his  assignment  of  the  contract  in  suit  should  be 
canceled  and  declared  void;  that  the  power  company 
after  its  dissolution,  acting  by  and  through  its  former 
officers  and  directors,  agreed  with  defendant  Sherman 
by  reason  of  its  nonperformance  of  the  contract  of 
assignment  before  set  out  he  was  entitled  to  be  restored 
to  his  original  position  respecting  said  land  and  to. 
have  the  benefit  of  any  and  all  payments  made  by  it 
upon  said  contract,  with  the  plaintiffs,  and  that  upon 
the  discovery  of  the  misrepresentations  of  the  officers 
of  the  power  company  and  their  agreement  to  restore 
him  to  his  original  position,  which  agreement  could 
not  be  formally  entered  into  in  writing  because  of  the 
dissolution  of  said  corporation,  he  immediately  con- 
tinued to  maintain  and  prosecute  an  active  campaign 
for  the  sale  of  said  lands  and  performed  all  the  condi- 
tions of  said  contract ;  that  on  June  7, 1911,  defendant 
Sherman,  in  a  letter  addressed  to  and  received  by  each 
of  the  plaintiffs,  offered  and  tendered  to  plaintiffs  the 
sum  of  $2,175  cash,  together  with  any  interest  that 
might  be  due,  and  offered  and  tendered  in  conformity 
with  said  contract  $6,900  secured  by  mortgages  upon 
said  land  located  in  section  20,  and  said  mortgages 
were  delivered  at  the  request  of  plaintiffs  to  their  agent 
the  Grants  Pass  Banking  &  Trust  Company,  with  in- 
structions to  deliver  them  to  plaintiffs  when  plaintiffs 
should  execute  warranty  deeds  conveying  good  title  to 
the  land.  It  was  also  alleged  that  there  were  encum- 
brances which  rendered  the  title  unmarketable,  to  wit, 
an  unsatisfied  mortgage  on  the  land  and  another  mort- 
gage from  F.  A.  Pierce  and  wife  to  Q.  A.  Knoblauch 
for  $1,100;  that  the  title  is  further  clouded  by  an 
agreement  executed  by  F.  A.  Pierce  to  William  Bowers 
and  by  a  divorce  suit  between  the  plaintiffs  in  which 
Maggie  E.  Short  claimed  an  equitable  lien  upon  the 
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land ;  that  plaintiffs  have  never  tendered  to  defendant 
Sherman  a  deed  conveying  a  good  and  marketable  title ; 
that  defendant  Sherman  has  always  been  ready  and 
willing  to  pay  the  sums  due  nnder  said  contract,  has 
left  the  mortgages  tendered  nnder  said  contract  on 
deposit  at  the  bank  aforesaid  as  a  continuing  tender, 
and  has  always  offered  and  now  offers  to  pay  the  actual 
cash  due  on  said  contract  after  deducting  the  actual 
amount  of  the  mortgages  therefrom. 

The  new  matter  in  the  answer  being  put  in  issue  by 
appropriate  denials,  there  was  a  trial  and  findings  for 
the  plaintiffs  and  a  decree  substantially  that,  unless 
defendant  Sherman  should  pay  to  the  plaintiffs  within 
90  days  the  sum  of  $9,075  with  interest  at  7  per  cent 
per  annum  from  February  21,  1910,  and  the  costs  and 
disbursements  of  this  suit,  the  defendant  should  be 
barred  and  foreclosed  from  all  interest  in  the  prop- 
erty, and  that  within  10  days  from  the  expiration  of 
said  redemption  period  in  default  of  such  redemption 
said  defendant  should  execute  a  quitclaim  deed  to  plain- 
tiffs of  said  premises.  There  was  no  personal  judg- 
ment against  the  defendant  From  this  decree  he 
appeals. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Modified  and  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  0.  S.  Blanchard  and  Mr.  C.  A.  Sidler. 

For  respondents  there  was  a  brief  prepared  by 
Messrs.  Durham  A  Richard. 

Opinion  by  Mb.  Chief  Justice  MoBbidb. 

In  1909,  Charles  E.  Short,  one  of  plaintiffs,  obtained 
a  written  option  from  F.  A.  Pierce  to  purchase  the 
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lands  described  in  the  complaint  herein  for  $6,500,  pay- 
ing the  sum  of  $25  down.  Later  he  entered  into  an 
agreement  with  his  then  wife,  the  other  plaintiff  herein,, 
that  they  would  make  the  purchase  together;  she  to 
advance  $1,000  for  his  use  in  paying  for  the  land.  He 
paid  the  greater  portion  of  this  sum  to  Pierce  and 
received  from  him  a  written  contract  of  sale  for  the 
sum  of  $6,500,  less  the  sum  of  $750  already  paid,  which 
contract  was  taken  in  the  name  of  his  wife,  and  a  deed 
to  her  from  Pierce  was  at  the  same  time  deposited 
in  escrow  subject  to  compliance  with  the  conditions  of 
the  contract.  As  seen  by  the  statement  herein,  the 
plaintiffs  entered  into  a  contract  with  defendant  Sher- 
man, the  substance  of  which  is  given  in  the  foregoing 
statement.  In  May  of  the  same  year,  Sherman  as- 
signed this  contract  to  the  Bogue  Biver  Irrigation  & 
Power  Company,  having  previous  to  that  time  done  lit- 
tle or  nothing  in  the  way  of  attempting  to  make  sales  of 
the  property.  On  August  1, 1910,  the  power  company 
paid  the  $4,725,  with  interest  at  7  per  cent,  which  was 
applied  upon  the  debt  due  to  Pierce,  whereby  Mrs- 
Short  became  the  owner  of  the  legal  title.  Subse- 
quently there  was  a  divorce  suit  between  the  Shorts,, 
and  in  the  decree  in  that  case  it  was  held  that  Mrs. 
Short  was  trustee  for  Charles  E.  Short  of  a  half  in- 
terest in  the  lands  and  in  the  contract  of  sale  now  in 
suit,  subject  to  a  lien  in  her  favor  against  Short  for 
$1,000,  with  interest  at  6  per  cent  from  March  1,  1909. 
The  agreement  between  plaintiffs  and  defendant  Sher- 
man has  a  double  aspect:  (1)  There  is  an  agreement 
that  he  may  sell  so  much  of  his  land  as  could  be  sold 
by  him  prior  to  June  8,  1911,  when  his  contract  would 
expire  by  limitation;  (2)  there  was  an  alternative 
option  permitting  him  to  purchase  the  land  himself 
within  the  time  specified  by  paying  $6,900  in  cash  and 


Jan.  1917.]    Short  v.  Bogus  IhvBB  Ibbigation  C!o.  671 

giving  mortgages  upon  the  varions  lots  and  parcels 
for  the  remainder  of  the  purchase  price,  payable  in 
installments  with  interest  as  provided  in  the  contract. 
It  appears  that  the  power  company  after  the  assign- 
ment attempted  to  make,  or  did  make,  some  sales,  but 
upon  what  terms  it  does  not  appear,  and  failed  to  put 
the  money  if  any  were  received  into  the  funds  provided 
in  the  contract  or  to  report  to  the  plaintiffs  or  account 
to  them  for  any  proceeds  of  the  sales.  It  would  ap- 
pear that  they  were  attempting  to  deal  with  the  plain- 
tiffs rather  under  the  option  clause  of  the  agreement 
than  under  the  selling  clause,  and  there  is  some  testi- 
mony tending  to  show  that  Williams  the  promoter  of 
the  company,  induced  Sherman  by  fraudulent  repre- 
sentations to  enter  into  the  organization  and  assign  his 
interest  to  the  company.  At  all  events,  the  company 
dissolved  without  complying  with  the  terms  of  the 
contract,  and  after  such  dissolution  it  appears  that 
there  was  some  verbal  agreement  between  Sherman 
and  the  former  officers  of  the  corporation,  of  which 
Sherman  was  a  stockholder  and  director,  that  the  con- 
tract should  be  retransf  erred  to  Sherman  together  with 
all  payments  made  and  rights  arising  by  reason  of 
such  payments.  It  is  contended  by  Sherman  that  he 
also  had  a  written  assignment  made  later,  which  he 
claims  had  been  removed  from  his  files ;  but  this  testi- 
mony is  contradicted  by  his  own  answer,  which  states 
that  it  was  impossible  to  make  a  written  assignment 
by  reason  of  the  dissolution  of  the  corporation.  So  it 
is  doubtful  to  say  the  least  whether  he  derives  any 
rights  whatever  by  reason  of  any  informal  negotiations 
between  himself  and  the  officers  of  the  defunct  corpora- 
tion, none  of  whom  testified  upon  this  subject  The 
date  of  the  alleged  oral  transfer  is  not  given,  and 
whether  it  was  before  or  after  June  8,  1911,  is  unoer- 
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tain  from  the  testimony.  As  defendant  conld  have 
made  it  certain,  it  is  only  fair  to  assume  that  it  was 
subsequent  to  June  8th. 

1-3.  Along  early  in  June,  probably  about  the  1st, 
Sherman  asked  Mrs.  Short  for  an  extension  of  time ; 
at  least,  the  matter  was  broached  between  them  and 
talked  over  with  no  actual  result.  On  June  7th  he  re- 
ceived a  telegram  from  Mrs.  Short  stating  she  could 
give  no  extension  without  the  consent  of  Short.  On 
ihe  same  date  he  wrote  a  letter  to  Short,  and  another 
io  Mrs.  Short,  stating  that  he  had  deposited  in  the 
bank  at  Grants  Pass  mortgages  in  the  amount  of  $6,900 
and  suggested  certain  alleged  defects  in  the  title.  The 
letter  also  offered  to  pay  the  sum  of  $2,175  cash  on 
-condition  that  the  specified  defects  in  the  title  should 
be  removed.  Before  the  commencement  of  this  suit, 
plaintiffs  caused  these  apparent  defects  in  the  title 
io  be  remedied,  of  which  defendant  Sherman  was  noti- 
fied; but,  instead  of  paying  the  money  due,  he  re- 
-quested  plaintiffs '  attorney  to  intercede  with  plaintiffs 
and  see  that  more  time  was  granted  him,  which  plain- 
tiffs declined  to  grant,  and  deposited  a  warranty  deed 
to  the  property  in  the  bank  subject  to  his  order  upon 
paying  the  amount  due  under  the  contract.  He  paid 
nothing,  and  the  suit  was  brought.  The  mortgages 
which  he  deposited  in  the  bank  were  not  such  as  were 
required  by  the  contract,  and  were  never  approved  by 
Mrs.  Short ;  nor  was  she  in  any  way  consulted  as  to  the 
tracts  of  land  upon  which  they  should  be  given;  nor 
is  there  anything  in  the  evidence  indicating  that  she 
ever  extended  the  time  for  performance  of  the  contract 
beyond  the  mere  fact  that  she  did  not  sooner  cause 
a  suit  to  be  brought  to  foreclose  Sherman's  right  there- 
under, if  he  had  any.  The  contract  being  joint,  neither 
party  could  extend  the  time  without  the  consent  of 
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the  other.  The  delay  of  plaintiffs  for  the  purpose  of 
correcting  apparent  defects  in  the  title,  which  in  fact 
were  not  real  encnmbrances  but  only  apparent,  prob- 
ably extended  the  time  for  payment  until  these  defects 
were  obviated  and  the  defendant  notified  of  that  fact, 
and  the  defendant 's  alleged  tender  was  evidently  made 
in  bad  faith  and  for  the  purpose  of  securing  time,  it 
being  plain  from  the  testimony  here  that  he  never  had 
the  money  to  make  the  tender  good.  In  fact,  he  admits 
that  he  had  no  money,  but  says  that  he  had  arranged 
to  borrow  it  from  his  attorney,  ffis  attorney  was  also 
a  witness  and  did  not  attempt  to  corroborate  this  asser- 
tion. The  evidence  shows  that  the  defendant  had 
against  him,  and  still  has  against  him,  judgments  which 
he  is  unable  to  pay,  and  his  statements  in  this  respect, 
like  some  others  made  by  him  in  his  testimony,  cannot 
be  accepted.  When  written  tender  is  made,  a  defend- 
ant must  show  that  he  had  at  the  time,  and  still  has, 
the  means  of  making  the  tender  good :  Ladd  d  TUton 
V.  Mason,  10  Or.  308 ;  Hottaday  v.  Holladay,  13  Or.  523 
(11  Pac.  260,  12  Pao.  821) ;  McCourt  v.  Johm,  33  Or. 
561  (53  Pao.  601).  The  defendant  has  not  made  any 
such  showing  in  this  case.  To  sum  up,  he  has  forfeited 
his  option,  and  with  it  the  sums  paid  by  the  power 
company  upon  it,  and  the  plaintiffs  ought  not  to  be 
compelled  to  wait  longer  upon  his  attempts  to  retrieve 
himself  by  finding  a  purchaser  for  the  property. 

We  think  the  decree  of  the  Circuit  Court  allowing 
him  to  redeem  by  paying  in  cash  the  sums  yet  due  was 
quite  as  favorable  as  the  law  or  the  facts  in  this  case 
warranted.  However,  we  will  give  him  a  further 
opportunity  by  providing  that  he  may  redeem  by  pay- ' 
ing  the  same  sum  with  accrued  interest  within  90  days 
from  the  entry  of  the  mandate  of  this  court  in  the  Cir- 
cuit Court,  said  payments  to  include  in  addition  the 

MOr.— 48 
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costs  and  disbursements  of  this  court;  otherwise,  the 
decree  of  the  Circuit  Court  will  be  in  all  things  affirmed. 

MODIFEBD  AKD  AfFIBMBD. 


Aobmitted  on  brief  January  17,  affirmed  Jannarj  ZO,  1917* 

BASMUSSEN  v.  WINTEBS. 

(102  Pae.  849.) 

ff 

Adverse  Poi8e8ii(m— Pleading— OomiAaint. 

1.  In  a  suit  involving  title  to  land,  a  eomplalnt  alleging  tliat  tlie 
plaintiffs  have  bad  posBession  of  all  the  land  under  color  of  right  and 
by  hostile  adverse  possession,  and  that  they  have  been  in  actual  occo- 
paney  of  all  the  land,  that  they  have  held  the  land  in  open,  plain 
and  notorious  possession  against  the  entire  world,  and  that  they  have 
been  in  continuous  posseerion  for  more  than  11  years,  constituted  an 
assertion  of  title  by  prescription. 

[As  to  what  amounts  to  eolor  of  title  sufficient  to  iustain  ad- 
verse possession,  see  notes  in  14  Am.  Dec.  680;  88  Am.  St.  Bap. 
701.] 

Appeal  and  Error— Change  of  Theory  on  AppeaL 

2.  In  a  suit  involving  title  to  land,  where  the  complaint  asserted 
title  by  prescription,  and  the  case  was  tried  on  that  theory,  plain- 
tiffs cannot  on  appeal  try  the  ease  on  the  ba^  of  an  action  to  deter- 
mine a  disputed  boundary. 

Bonndario»— ETldence — Suffldeney. 

8.  In  a  suit  involving  title  to  lands,  evidence  based  on  map  on 
which  surveyor  had  noted  that  the  lines  do  not  purport  to  be  estab- 
lished in  accordance  with  the  legal  subdivisions  of  quarter  sections 
held  insufficient  to  establish  the  boundary  line  as  claimed  by  plaintiffs. 

From  Clatsop :  Jambs  A.  Eakin,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnbtt, 

The  plaintiffs  are  the  children  and  widow  of  Hans 
BasmusseUy  who  died  intestate  August  16,  1906,  and 
who,  they  say,  purchased  from  one  Swan  on  March  16, 
1906,  the  northwest  quarter  of  the  northwest  quarter 
of  section  9,  township  7  north,  range  9  west  of  the 
Willamette    Meridian,   in  Clatsop   Counly,   Oregon. 
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They  aver  that  said  grantor  for  ten  years  prior  thereto 
was  the  owner  in  fee  and  in  the  adverse  possession 
against  all  the  world  of  the  whole  of  the  property  de- 
scribed in  the  complaint  and  at  issue,  and  deraign  their 
title  by  descent  from  Hans  Basmussen.  They  state, 
in  substance,  that  when  the  surveys  of  lands  in  that 
township  were  made  the  surveyor  set  a  certain  stake 
as  the  northwest  corner  of  section  9.  They  claim  to 
have  had  a  civil  engineer  make  a  survey  of  the  lands 
which  they  and  their  grantor  actually  occupied  for 
more  than  ten  years  prior  to  the  commencement  of 
the  suit.  The  complaint  then  sets  out  the  following 
allegation : 

**That  for  more  than  10  years  prior  to  the  com- 
mencement of  this  suit  plaintiffs  herein  and  their 
predecessors  in  interest  have  owned  and  been  in  con- 
tinuous possession  and  actual  occupancy  of  all  of  the 
lands  within  said  northwest  quarter  of  the  northwest 
quarter  of  said  section  as  indicated  on  said  attached 
map  by  said  Bennett  survey  under  color  of  right  and 
under  muniments  of  title  as  recorded  in  the  office  of 
the  county  clerk  of  said  Clatsop  County,  and  as  shown 
by  said  records  in  the  probate  of  the  estate  of  said 
Hans  Basmussen,  deceased,  always  save  and  except 
that  the  exact  location  of  the  south  boundary  of  said 
legal  subdivision  had  not  been  definitely  determined  by 
any  survey  or  measurement  made  by  or  at  the  instance 
of  plaintiffs  herein  or  any  of  their  immediate  prede- 
cessors in  interest,  other  than  by  said  Bennett  survey, 
and  that  during  a  long  period  there  had  been  some 
doubt  as  to  the  precise  and  mathematically  exact  loca- 
tion of  said  south  boundary  line,  but  that  for  more 
than  11  years  prior  to  the  commencement  of  this  suit, 
plaintiffs  herein  and  their  predecessors  in  interest  have 
continuously  held  by  actual  possession  and  claimed 
all  of  the  lands  by  open,  plain  and  notorious  adverse 
possession  against  the  entire  world  as  far  south  as  is 
shown  by  the  south  boundary  lin6  thereof  on  the  at- 
tachable maps,  which  south  boundary  line  is  1,320  feet 
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southerly  of  said  original  stake,  and  on  the  east  have 
for  the  same  length  of  time,  and  by  the  same  hostile 
adverse  possession  held  and  claimed  as  their  own  all 
of  the  lands  as  far  east  as  is  indicated  by  the  dotted 
lines  marked  as  'location  of  old  fence'  between  said 
Bennett  survey  boundary  on  the  south  and  said  slough 
on  the  north,  and  that  plaintiffs  and  their  immediate 
predecessors  in  interest  for  more  than  11  years  last 
past,  being  in  ignorance  of  the  true  and  mathematically 
precise  boundary  lines  on  the  south  and  east  of  said 
subdivision,  claimed  and  held  as  indicated  irrespective 
of  where  said  true  boundary  lines  might  be  or  might 
ultimately  be  ascertained  to  be." 

They  aver  that  the  Bennett  survey  is  made  part  of 
the  complaint  *'for  the  purpose  of  showing  and  de- 
scribing the  lands  held  and  claimed  by  plaintiffs  under 
color  of  title,  and  for  the  further  purpose  of  aiding  and 
perfecting  the  description  of  lands,  if  any  there  be, 
outside  of  the  actual  boundaries  of  said  northwest 
quarter  of  the  northwest  quarter  of  section  9  that 
plaintiffs  claim  title  to  by  prescription." 

As  to  the  defendants,  the  allegation  of  the  complaint 
is  as  follows: 

**That  said  Chris.  Winters  and  [Jane  Doe]  Winters, 
his  wife,  are  now  the  record  owners  of  lands  that  lie 
to  the  south  and  the  east  of  said  northwest  quarter  of 
the  northwest  quarter  of  said  section  9,  and  that  said 
Chris.  Winters  and  his  said  wife  claim  an  interest  or 
estate  in  plaintiffs'  said  lands,  the  precise  nature  and 
extent  of  which  to  plaintiffs  is  unknown." 

The  prayer  is  for  *  *  a  decree  determining  and  adjudi- 
cating that  all  of  said  lands  as  claimed  by  plaintiffs 
are  owned  in  fee  by  them,  subject  to  dower  estate  in 
the  plaintiff  Anni  Basmussen,  and  that  they  are  enti-r 
tied  to  the  possession  thereof,  for  restraining  order 
commanding  and  prohibiting  defendants  from  inter- 
fering with  such  ownership  and  possessioUi  and  for 
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such  other  relief  as  to  the  court  may  seem  just  and 
meet,  together  with  their  costs  and  disbursements 
herein.  *  * 

The  answer  denies  all  the  allegations  of  the  amended 
complaint  except  such  as  are  expressly  admitted. 
Affirmatively  the  defendants  state,  in  substance,  that 
at  the  commencement  of  the  suit,  and  for  several  years 
before  that,  they  were  the  owners  in  fee  simple  and  in 
possession  of  the  southwest  quarter  of  the  northwest 
quarter  and  the  northeast  quarter  of  the  northwest 
quarter  of  said  section  9,  which  lands  lie  south  and 
east  of  the  northwest  quarter  of  the  northwest  quarter 
of  said  section,  and  that  they  have  never  claimed  or 
asserted  any  right,  title  or  interest  in  or  to  the  last- 
named  subdivision. 

The  reply  denies  the  allegations  of  the  answer,  ex- 
cept as  otherwise  stated  in  the  complaint  After  a 
hearing  the  Circuit  Court  dismissed  the  suit,  and  the 
plaintiffs  appeal.  Pending  this  the  plaintiffs  substi- 
tuted new  counsel. 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Rule  18: 56  Or.  622  (117  Pac.  xi). 

Affibmbd. 

For  appellants  there  was  a  brief  over  the  name  of 
'Messrs.  Norblad  &  Hesse. 

For  respondents  there  was  a  brief  prepared  by 
Messrs.  Anderson  dt  Erickson. 

Mb.  Justiob  Bubkbtt  delivered  the  opinion  of  the 
court. 

The  position  of  the  plaintiffs  in  thi^  court  is  that, 
although  the  suit  was  tried  as  one  to  quiet  title,  yet 
the  complaint  did  not  state  enough  to  give  the  Circuit 
Court  jurisdiction  thus  to  determine  the  issue,  and  that 
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now  they  are  entitled  to  nrge  on  appeal  that  it  is  really 
a  proceeding  to  determine  a  disputed  boundary ;  while 
the  defendants  contend  that  the  complaint  is  sufficient 
as  for  a  suit  to  quiet  title,  and  that,  having  been  tried 
as  such  by  the  plaintiffs,  they  cannot  now  change  front 
or  mend  their  hold,  but  must  be  bound  by  the  same 
theory  in  this  court. 

1.  As  said  in  Talbot  v.  Cook,  57  Or.  535  (112  Pac. 
709),  quoting  from  1  Am.  &  Eng.  Enc.  Law  (2  edO> 
795: 

*  *  There  are  five  essential  elements  necessary  to  con- 
stitute an  effective  adverse  possession :  First,  the  pos- 
session must  be  hostile  and  under  a  claim  of  right; 
second,  it  must  be  actual ;  third,  it  must  be  open  and 
notorious;  fourth,  it  must  be  exclusive;  and,  fifth,  it 
must  be  continuous.  If  any  of  these  constituents  is 
wanting,  the  possession  will  not  affect  a  bar  of  the 
legal  title.'' 

See,  also,  Jasper  son  v.  Scharmkow,  150  Fed.  571  (80 
C.  C.  A.  373,  15  L.  E.  A.  (N.  S.)  1178,  and  notes); 
McNear  v.  Guistin,  50  Or.  377  (92  Pac.  1075). 

We  apply  this  canon  to  the  first-quoted  excerpt  from 
the  amended  complaint.  We  find  the  plaintiffs  state 
that  they  have  had  possession  of  all  the  lands  indicated 
by  the  Bennett  survey  under  *' color  of  right''  and  by 
** hostile  adverse  possession."  This  satisfies  the  first 
element  of  the  rule.  They  also  say  they  have  been  in 
** actual  occupancy  of  all  of  the  lands."  This  meets 
the  second  requirement  They  assert  that  they  have 
held  the  land  '*by  open,  plain  and  notorious  ad- 
verse possession"  covering  the  third  ingredient,  and 
''against  the  entire  world"  which  amounts  to  the  ex- 
clusive possession  under  the  fourth  head,  and  that 
they  have  been  in  ** continuous  possession"  complying 
with  the  last  condition  of  the  test.  The  prayer  already 
noted  indicates  that  it  is  a  suit  to  quiet  title ;  and,  lastly, 
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at  the  close  of  the  direct  examination  of  Harold  Bas- 
muBsen,  the  first  witness  on  behalf  of  the  plaintiffs, 
their  counsel  said  to  the  court : 

*  *  I  want  to  freely  admit  these  questions  of  mine  were 
intended  to  be  merely  incidental.  I  certainly  do  not 
want  to  prove  a  boundary  line.  This  is  not  a  boundary 
line  case  in  any  way  or  purpose.'* 

The  allegations  of  the  bill  plainly  show  that,  in  part 
at  least,  the  plaintiffs  are  claiming  title  by  prescription 
not  only  to  the  realty  actually  included  in  the  govern- 
ment survey  of  the  legal  subdivision  they  mention,  but 
also  to  outside  lands  which  were  in  their  occupancy. 
The  only  grievance  they  state  against  the  defendants 
is  that  the  latter  claim  some  interest  in  the  holdings 
of  the  plaintiffs  which  they  sought  to  have  declared. 

2.  We  hold,  therefore,  that  not  only  was  there  suffi- 
cient in  the  complaint  to  constitute  an  assertion  of  title 
by  prescription,  but  also  that  the  case  was  tried  on  that 
theory.  This  being  true,  the  plaintiffs  cannot  now 
make  a  different  attack  and  try  the  case  in  this  court 
on  some  other  basis:  Wyatt  v.  Henderson,  31  Or.  48 
(48  Pac.  790) ;  Anderson  v.  Portland  Flouring  MiUs 
Co.,  37  Or.  483  (60  Pac.  839,  82  Am.  St.  Rep.  771,  50 
L.  B.  A.  235) ;  Mattis  v.  Hosmer,  37  Or.  523  (62  Pac. 
17,  632) ;  Larch  Mowitam  Investment  Co.  v.  Garhade, 
41  Or.  123  (68  Pac.  6) ;  State  v.  Davis,  42  Or.  34  (71 
Pac  68,  72  Pac.  317) ;  Dumi/ng  v.  Walz,  42  Or.  109  (71 
Pac.  662) ;  Ward  v.  Queen  City  Fire  Ins.  Co.,  69  Or. 
347  (138  Pac.  1067). 

3.  Moreover,  if  we  should  consider  this  as  a  case 
to  establish  a  disputed  boundary,  the  testimony  of  the 
plaintiffs  is  not  sufficient  to  establish  the  line  as  they 
claim  it  should  be,  for,  as  the  surveyor  noted  on  the 
map  attached  to  the  complaint  and  likewise  offered  in 
evidence : 
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'^The  lines  shown  on  this  plat  do  not  purport  to  be 
established  in  accordance  with  the  legal  subdivisions 
of  quarter-sections. '* 

He  stated  as  a  witness,  in  substance^  that  in  the  vicin- 
ity of  the  northwest  comer  of  section  9  there  were  two 
stakes  some  distance  apart,  one  north  of  the  other,  and 
that  at  the  instance  of  the  plaintiff,  Harold  Basmussen, 
he  began  the  survey  at  the  south  stake,  when  there  was 
quite  as  much  evidence  of  the  other  being  at  the  true 
comer.  As  their  contention  is  based  expressly  on  this 
survey  it  is  not  sufficient  to  prove  the  correctness  of 
the  line  contended  for  by  the  plaintiffs. 

The  decree  of  the  Circuit  Court  is  affirmed. 

IAffikmbd. 


Argaed  Jannary  11,  revened  and  remanded  January  ZO,  1917. 

STATE  V.  NOREIS. 

(162  Pae.  859.) 

Infanta— Offenaes  Against  SoUdtlng— *Trociir«^— *'8oUclt^— ^'Bntlca.** 
1.  Within  Section  2078,  L.  O.  L.,  defining  the  crime  of  soliciting, 
procuring,  or  enticing  a  child  under  18  years  to  haye  sexual  inter- 
course, the  words  "procure,"  "solicit,"  and  "entice"  each  import  an 
initial,  active  and  wrongful  effort. 

From  Crook :  T.  E.  J.  Dupft,  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Benson. 

The  defendants  were  jointly  indicted  for  a  violation 
of  Section  2078,  L.  0.  L.  The  charging  part  of  the  in- 
dictment is  in  the  following  language : 

**That  E.  Eea  Norris,  J.  H.  Connam,  John  Collins, 
and  Ethel  Howell  on  the  ninth  day  of  July,  1915,  in  the 
county  of  Crook  and  State  of  Oregon,  then  and  there 
being,  and  then  and  there  acting  together,  did  then  and 
there,  and  while  so  acting  together^  wrongfully,  unlaw- 
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fully,  and  feloniously  solicit,  entice,  procure  and  at- 
tempt to  procure  a  child,  to  wit,  Elda  Bell,  said  child 
being  then  and  there  a  female  under  the  age  of  18 
years,  to  carnally  know  and  to  have  sexual  intercourse 
with  one  E.  Bea  Norris,  the  said  E.  Bea  Norris  then 
and  there  being  a  male  person  over  the  age  of  16  years, 
and  the  said  J.  H.  Connam,  John  Collins,  and  Ethel 
Howell  and  each  of  them  then  and  there  being  over 
the  age  of  16  years.'* 

The  defendant  Connam  demanded  a  separate  trial, 
and  is  not  interested  in  this  appeal.  A  trial  being  had 
as  to  the  other  three,  there  was  a  judgment  of  convic- 
tion, from  which  the  defendants  Collins  and  Howell 
appeal.  Bevebsed  and  Bbmanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Vernon  A.  Forbes,  Mr.  Jay  H.  Upton  and  Mr. 
Harvey  H.  De  Armond,  with  an  oral  argument  by 
Mr.  Forbes. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Attorney  General,  Mr.  Willard 
B.  Wirtz,  District  Attorney,  Mr.  W.  P.  Myers  and  Mr. 
B.  F.  Nichols,  with  an  oral  argument  by  Mr.  Brown. 

Mb.  Jubtiob  Benson  delivered  the  opinion  of  the 
court. 

1.  There  is  but  one  question  which  we  deem  it  neces- 
sary to  consider,  and  that  is:  Did  the  trial  court  err 
in  denying  defendants*  motion  for  a  directed  verdict? 
The  transcript  of  the  testimony  is  a  long  and  nasty 
narrative,  which  need  not  be  perpetuated  by  a  recital 
here.  It  is  sufficient  to  say  that  the  defendant  Collins 
was  a  public  automobile  driver  operating  from  a  garage 
in  the  town  of  Bend.  Norris  was  a  physician  living  in 
the  same  town,  who  employed  Collins  to  take  him  to 
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The  Dalles.  He  also  invited  the  defendant  Howell  to 
accompany  them  on  the  trip.  As  they  passed  through 
the  village  of  Laidlaw,  Norris  directed  Collins  to  drive 
to  the  home  of  Elda  Bell,  the  prosecuting  witness,  who 
owed  him  money  for  professional  services.  Upon 
reaching  her  home  she  paid  the  doctor  some  money  and 
inquired  as  to  his  destination,  which  he  finally  told 
her  was  The  Dalles.  It  was  then  agreed  that  she  ac- 
company them,  which  she  did.  She  was  then  the 
mother  of  a  living  child,  and  ten  days  before  the  events 
upon  which  the  indictment  is  based  was  the  victim  of 
a  self-inflicted  abortion  whereby  she  was  delivered  of 
a  four  months'  foetus.  She  had  been  married  in  the 
preceding  month  to  a  man  who  was  her  cousin,  thereby 
rendering  the  marriage  void  under  the  statutes.  There 
is  no  doubt  but  that  the  entire  party  drank  a  quantity 
of  intoxicating  liquor  and  were  drunk  during  at  least 
a  portion  of  the  trip;  but  there  is  absolutely  no  evi- 
dence tending  to  show  that  either  Collins  or  Mrs. 
Howell  ever  suggested  even  by  innuendo  that  Elda  Bell 
should  have  sexual  intercourse  with  Norris  or  anyone 
else. 

The  words  ** procure,'*  "solicit  and  ** entice'*  as 
used  in  pleadings  have  well-defined  meanings,  and 
they  each  import  an  initial,  active  and  wrongful  effort : 
3  Words  and  Phrases,  2410;  6  Words  and  Phrases, 
5653;  7  Words  and  Phrases,  6548;  Nash  v.  Douglass, 
12  Abb.  Pr.,  N.  S.  (N.  Y.),  187. 

It  follows  that  the  motion  for  a  directed  verdict 
should  have  been  granted. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  may  not  be 
inconsistent  herewith.         Bbversed  and  BBMAi!n>BD. 

Mb.  Chief  Justice  MoBridb,  Mb.  Justiob  Bbast  and 
Mb.  JusnoE  Bubnbtt  concur. 
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Submitted  on  brief  Deeember  18,  1916;  writ  dlBallowed  Jenuaiy  80, 

1917. 

STATE  Bx  Bel.  v.  MEHAFFEY.* 

(162  Pae.  1068.) 

Brains— Drainage  Dlatriet  Bonds— Statutes  Bepealed. 

1.  Laws  of  1915,  Chapter  340,  not  effective  when  a  drainage  dia- 
triet  adopted  its  by-law,  but  effective  before  its  directors  ordered 
an  election  to  determine  whether  they  could  issue  bonds^  and  relating 
to  the  organization  of  drainage  districts  and  covering  the  field 
formerly  covered  by  Sections  6126-6145,  L.  O.  L.,  inclusive,  as 
amended  by  Laws  of  1911,  Chapters  241,  250,  and  itself  providing  for 
the  issuance  of  bonds  and  for  what  had  been  previously  left  to  be 
done  by  the  district  through  by-laws,  though  not  dissolvuiff  drainage 
districts  then  in  existence,  was  a  substitute  for  and  by  duplication 
repealed  prior  legislation,  so  that  the  district's  bonds  were  required 
to  be  issued  thereunder. 

Drains— Drainage  District— LeglsTation    Oonstttoticmal  Provisions. 

2.  Article  XI,  Section  2,  of  the  Constitution,  relating  to  the  enact- 
ment of  municipal  charters,  and  Article  IV,  Section  la,  providing  for 
the  initiative  and  referendum  on  local,  special  and  municipal  Taws, 
did  not  render  drainage  districts  immune  from  statutes  passed  by  the 
legislative  assembly,  so  that  the  Assembly  was  empowered  to  enact 
Laws  of  1915,  Chapter  840,  relating  to  the  organization  of  drainage 
districts  and  purporting  to  cover  the  matters  formerly  covered  by 
Sections  6126-6145,  L.  O.  L.,  inclusive,  as  amended  by  Laws  of  1911, 
Chapters  241,  250. 

[As  to  effect  of  partial  invalidity  of  statute  relating  to  drains 
and  sewers  in  municipalities,  see  note  in  Ann.  Oas.  1916D,  76.] 

Original  proceeding  in  Supreme  Conrt 

In  Banc    Statement  by  Mb.  Justiob  ELlbbis. 

This  is  an  original  proceeding  by  the  State  of  Ore- 
gon,  on  the  relation  of  M.  Motschenbacher  and  C.  B. 
De  Lap,  directors  of  the  Klamath  Drainage  District 
in  which  an  alternative  writ  of  mandamus  was  issued 
out  of  this  court  directing  A.  A.  Mehaffey  to  sign  or 
to  show  cause  for  not  signing  certain  bonds  as  secre- 
tary of  the  Klamath  Drainage  District.    The  def  end- 

*0n  procedure  for  establishment  of  drains  and  sewers,  see  eompre- 
kensive  note  in  60  L.  B^  A.  161«  Bepcnuexs. 
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ant  answered  by  claiming  that  the  bonds  were  not 
legally  authorized.  The  Klamath  Drainage  District 
was  organized  on  March  6, 1915,  pursuant  to  Sections 
6126  to  6145y  L.  0.  L.,  inclusive,  as  amended  by  Chap- 
ters 241  and  250,  Laws  of  1911.  The  residents  of  the 
district  held  meetings  on  May  1  and  3, 1915,  and  adopted 
by-laws  for  the  election  of  directors,  for  the  acquire- 
ment of  real  and  personal  property,  for  the  assess- 
ment and  collection  of  liens  and  for  the  issuance  and 
sale  of  bonds.  These  by-laws  were  approved  by  the 
County  Court  on  May  8,  1915.  The  board  of  direc- 
tors adopted  a  resolution  on  January  15,  1916,  order- 
ing that  an  election  be  held  for  the  purpose  of  author- 
izing the  issuance  of  bonds  to  the  amount  of  $100,000. 
The  election  was  held  on  February  19,  1916,  and  the 
issuance  of  the  bonds  was  authorized.  On  March  7, 
1916,  the  directors  passed  a  resolution  declaring  their 
intention  to  exercise  the  conferred  authority  by  issu- 
ing bonds  and  on  October  3,  following,  the  *' Board 
of  Directors  of  said  Klamath  Drainage  District  by 
resolution,  as  provided  by  the  by-laws  of  said  district, 
declared  the  intention  of  the  said  board  to  sell  ten 
thousand  dollars  worth  of  said  bonds  and  ordered 
the  defendant  as  secretary  of  the  said  Klamath  Drain- 
age District  to  prepare  notice  of  such  sale  and  pub- 
lish same,  asking  for  proposals  on  said  bonds." 

The  bonds  which  the  directors  are  permitted  to 
issue  mature  at  different  dates  varying  from  ''21 
years  from  the  date  of  issue*'  to  '*30  years  from  the 
date  of  issue. '*  The  secretary  places  his  refusal  to 
sign  the  bonds  on  the  ground  that  Chapter  340,  Laws 
of  1915,  repealed  all  prior  legislation  and  that  the 
bonds  were  illegal  because  not  issued  in  compliance 
with  the  act  of  1915.        Judqmsnt  fob  Dbfbndant. 
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For  plaintiff  there  was  a  brief  submitted  over  the 
names  of  Mr.  George  M.  Brown,  Attorney  General, 
and  Mr.  Charles  J.  Ferguson. 

For  defendant  there  was  a  brief  over  the  name  of 
Mr.  H.  C.  Merryman. 

Mb.  Jubtiob  ELlbbis  delivered  the  opinion  of  the 
court. 

1.  Chapter  340,  Laws  1915,  although  passed  by 
the  legislative  assembly  and  filed  in  the  office  of  the 
Secretary  of  State,  had  not  become  effective  when  the 
drainage  district  adopted  its  by-laws ;  but  the  statute 
did  become  effective  prior  to  January  15,  1916,  the 
date  on  which  the  directors  ordered  tiiat  an  election 
be  held  to  determine  whether  the  directors  could  issue 
bonds.  No  bonds  were  issued  or  even  authorized  be- 
fore Chapter  340  became  operative.  In  State  v* 
Nyssa-Arcadia  Drainage  District,  80  Or.  524  (157  Pac 
804),  we  held  that  Chapter  340  was  a  substitute  for 
and  therefore  by  implication  repealed  prior  legisla- 
tion. A  re-examination  of  the  question  confirms  the 
conclusion  announced  in  State  v.  Nyssa-Arcadia  Drain- 
age  District.  Chapter  340  has  covered  the  field  oc- 
cupied by  prior  enactments.  The  legislative  assem- 
bly has  itself  done  by  positive  law  all  that  it  had 
previously  left  to  be  done  by  the  district  through  mere 
by-laws.  By  the  terms  of  Chapter  340,  Laws  1915, 
the  legislative  assembly  has  itself  provided  for  the 
issuance  of  bonds  and  the  Klamath  Drainage  District 
must  now  be  guided  by  the  act  of  1915.  The  new  stat- 
ute did  not  dissolve  drainage  districts  then  existing 
and  consequently  the  corporate  life  of  drainage  dis- 
tricts was  neither  ended  nor  suspended  nor  inter- 
rupted. 
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2.  The  legislative  assembly  had  the  power  to  enact 
Chapter  340,  Laws  1915.  Section  2,  Article  XI,  and 
section  la  of  Article  IV  of  the  state  Constitution  do 
not  render  drainage  districts  immune  from  statutes 
passed  by  the  legislative  assembly.  The  Klamath 
Drainage  District  is  governed  by  the  latest  statute 
and  consequently  bonds  must  be  issued  in  compliance 
with  Chapter  340,  Laws  1915.  State  ex  rel.  v.  Port 
of  Astoria,  79  Or.  1  (154  Pac.  399) ;  Rose  v.  Port  of^ 
Portland,  ante,  p.  541  (162  Pac.  498). 

The  defendant  is  entitled  to  a  judgment 

JUDOMBira  FOR  DBraNDANT« 


Argaed  Jannarj  29,  modified  Fabmury  6,  1917. 

INTERNATIONAL  HARVESTER  CO.  v.  BATTER.* 

(162  Pac.  856.) 

Sale»— Oondltioiial  Bales— Betaking  of  Property. 

1.  Where  a  conditional  sales  contract  is  in  the  fonn  of  a  lease  with 
a  specified  rental  and  a  provision,  in  event  of  default  in  payment, 
that  vendor  may  resume  possession  of  the  chattel  and  hold  the  sums 
already  paid  as  earned  rentals,  the  retaking  of  the  propertv  is  a 
rescission  of  the  contraet,  relieving  the  vendee  from  further 
obligation. 

Bales— Conditional  Bales— Betaking  of  Property. 

2.  Where  a  conditional  sales  contract  reserves  title  in  the  vendor 
with  a  right  in  case  of  default  to  retake  the  chattel,  sell  it  at  publie 
or  private  sale,  and  apply  the  proceeds  in  payment  of  the  debt,  with 
an  express  agreement  by  the  vendee  to  pay  the  balance  of  the  pur- 
chase price  then  remaining,  retaking  the  property  by  the  vendor  does 
not  reueve  the  vendee  from  further  obligation. 

[As  to  when  a  person  holding  property  under  a  conditional  sala 
may  transfer  a  perfect  title,  see  note  in  134  Am.  St.  B^.  277.] 

Chattel  Mortgages — Conditional  Bales— ^Costs  on  Foreclosore. 

8.  Where  vendee  in  conditional  sales  contract  gave  a  real  estate 
mortgage  as  additional  security,  the  vendor  was  not  allowed  attor- 

*0n  effect  of  the  retaking  of  property  by  seller  on  the  rights  and 
remedies  of  the  parties  to  a  contract  of  conditional  sale,  see  notes  ii^ 
32  L.  B.  A.  466;  L.  B.  A.  1916A,  916.  Bepokexe. 
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nej's  fee  on  foreclosure  of  chattel  mortgage  eyidencing  vendor's  lien, 
in  addition  to  attorney's  fee  for  foreclosure  of  real  estate  mortgage; 
both  foreclosures  being  for  the  enforcement  of  the  same  obligation. 

From  Yamhill:  Habby  H.  Belt,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  the  International  Harvester 
Company  of  America,  a  corporation,  against  Jean 
Bauer,  Jacob  A.  Large  and  Hattie  M.  Large,  his  wife, 
and  L.  M.  Scroggin.    The  facts  are  as  follows: 

On  August  5,  1914,  the  defendant  Jean  Bauer  pur- 
chased from  the  plaintiff  corporation  a  threshing- 
machine  and  engine,  giving  in  payment  therefor  three 
promissory  notes,  one  being  for  $200,  and  the  other 
two  for  $350  each,  the  notes  all  being  in  the  same  form 
and  containing  the  following  paragraphs: 

^'This  note  is  given  for  one  gasoline  engine,  and 
one  thresher,  with  bagger  and  stacker.  I  agree  that 
the  title  thereto,  and  to  all  repairs  and  extra  parts 
furnished,  shall  remain  in  said  company,  its  succes- 
sors and  assigns,  until  this  and  all  other  notes  given 
for  the  purchase  price  shall  have  been  paid  in  money. 
If  I  fail  to  pay  this  note  when  due,  or  if  said  property 
is  misused  or  seized  for  my  debts,  the  holder  of  this 
note  may  seize  and  sell  the  same  at  public  or  private 
sale,  with  or  without  notice,  pay  all  expenses  uiereby 
incurred,  and  apply  the  net  proceeds  upon  this  note 
and  other  notes  given  for  the  purchase  price  thereof, 
whether  due  or  not  due,  and  retain  all  payments  be- 
fore made  as  rent  for  the  use  of  said  property.  I  ex- 
pressly agree  to  pay  any  balance  on  this  note  remain- 
ing unpaid  after  such  property  is  sold,  or  if  the  same 
be  burned  or  otherwise  damaged  or  destroyed  after 
its  delivery  to  me.  The  indorsers,  sureties,  and  guar- 
antors severally  waive  presentment  for  payment,  pro- 
test, notice  of  nonpayment,  and  diligence." 

At  the  same  time  the  defendapt  executed  a  chattd 
mortgage  upon  the  same  property,  containing  a  cove- 


688  International  Habvestbb  Co.  t;.  Baube.     [82  Or. 

nant  of  ownership,  to  secure  the  payment  of  notes,  and 
contemporaneously  therewith  he  executed  a  morl^age 
upon  60  acres  of  land  in  Yamhill  County  as  additional 
security  for  the  payment  thereof.  These  notes  ma- 
tured on  the  first  days  of  November,  1914, 1915,  1916^ 
respectively.  On  April  20,  1915,  no  payment  having" 
been  made  upon  the  note  which  matured  on  November 
1,  1914,  plaintiff  through  its  attorneys  directed  the 
sheriff  of  Yamhill  County  to  seize  the  personal  prop- 
erty described  in  the  chattel  mortgage  and  to  sell  the 
same  in  accordance  with  the  terms  thereof,  which  was 
done,  and  thereafter  the  sheriff  filed  his  return,  from 
which  it  appears  that  he  posted  notices  of  such  sale 
in  three  public  places  in  Yamhill  County  and  pub- 
lished such. notices  for  more  than  ten  days  prior  to 
said  sale  in  the  '*Willamina  Times"  and  the  ** Sheri- 
dan Sun,"  and  on  Monday,  the  third  day  of  May,  1915,, 
isold  the  property  at  public  auction  to  the  highest  and 
best  bidder. for  cash;  that  the  price  received  therefor 
was  $200;  that  the  expenses,  costs  and  sheriff's  com- 
mission amounted  to  $16.70 ;  that  $100  was  paid  as  at- 
torney's fees  in  connection  with  said  sale;  and  that 
there  was  a  credit  made  upon  the  notes  of  $84.30.  On 
April  20,  1915,  the  plaintiff  began  this  suit  to  fore- 
close the  mortgage  upon  the  real  estate. 
'  The  second  amended  complaint  upon  which  the  case 
was  tried  recites  the  facts  as  herein  stated,  and  prays 
for  a  decree  in  accordance  therewith.  To  this  com- 
plaint the  defendant  answered,  taking  issue,  so  far  aa 
the  matter  is  of  interest  upon  this  appeal,  upon  the 
question  as  to  whether  or  not  the  sale  was  an  absolute 
one  or  conditional.  A  trial  being  had,  there  was  a 
judgment  and  decree  for  plaintiff  for  the  full  sum  of 
$900|  with  interest,  $100  as  reasonable  attorney  fees,. 
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and  for  costs  and  disbursements,  from  wbich  judg- 
ment and  decree  defendant  appeals*         Modifzed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  W.  0.  Sims  and  Mr.  Joseph  Mannix,  with  an  oral 
argmnent  by  Mr.  Sims. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Holmes  d  Pearce  and  Mr.  E.  S.  Snelling,  with 
an  oral  argument  by  Mr.  Frank  Holmes. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court 

There  is  no  substantial  conflict  in  the  evidence.  On 
August  5,  1914,  the  notes,  chattel  mortgage  and  real 
estate  mortgage  were  executed.  The  first  note  was 
due  November  1,  1914,  and  no  part  thereof  was  paid. 
On  April  20, 1915,  the  defendant  still  being  in  default^ 
plaintiff  directed  the  sheriff  to  seize  the  personal 
property  and  sell  it  in  accordance  with  the  terms  of 
the  chattel  mortgage,  and  at  the  same  time  began  this 
suit  to  collect  the  purchase  price  and  to  foreclose  the 
real  estate  mortgage. 

Defendant  urges  with  much  force  the  contention 
that  the  contract  as  .set  out  in  the  promissory  notes 
and  the  chattel  mortgage  constitutes  but  one  agree- 
ment which  is  purely  a  conditional  sale;  that  the 
seizure  by  the  sheriff  was  nothing  more  than  a  retak- 
ing of  the  machinery  under  the  vendor  ^s  reservation 
of  title,  and  that  such  action  is  in  effect  a  rescission 
of  the  contract  which  leaves  the  real  estate  mortgage 
without  consideration.  It  seems  perfectly  clear  to  the 
writer  that  the  facts  disclose  a  clear  and  unequivocal 
election  upon  the  part  of  plaintiff  to  treat  the  trans- 
action as  a  completedi  absolute  sale,  and  to  proceed 

8t0r. 
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to  the  collection  of  the  purchase  price,  as  he  has  an 
undoubted  right  to  do :  Herring-Marvin  Co.  v.  Smith, 
43  Or.  321  (72  Pac.  704,  73  Pac.  340) ;  McDaniel  v. 
dhiaramonte,  61  Or.  403,  408  (122  Pac.  33).  If  we 
concede  for  the  purposes  of  this  discussion  that  the 
■seizure  of  the  machinery  under  the  terms  of  the  chat* 
tel  mortgage  is  equivalent  to  taking  possession  under 
the  terms  of  the  notes,  defendant's  deductions  there- 
from do  not  necessarily  follow. 

1.  There  is  considerable  variety  in  the  form  and 
<3haracter  of  conditional  sales  contracts.  In  some  in- 
stances the  agreement  is  in  the  form  of  a  lease  with 
a  specified  rental  and  a  provision,  in  the  event  of  a 
•default  in  payment,  that  the  vendor  may  resume  pos- 
session of  the  chattel  and  hold  the  sums  already  paid 
as  earned  rentals.  The  courts  have  properly  held  in 
such  instances  that  the  retaking  of  the  property  is  a 
rescission  of  the  contract,  operating  to  relieve  the  ven- 
dee from  any  further  obligation.  The  following  cases 
are  illustrations  of  this  species  of  agreement :  Manson 
V.  Dayton,  153  Fed.  258  (82  C.  C.  A.  588) ;  Parke  A  L. 
4Jo.  V.  White  River  Lumber  Co.,  101  Cal.  37  (35  Pao. 
442). 

There  is  another  group  wherein  the  vendor  reserves 
title  within  himself,  with  an  express  power  to  retake 
the  chattel  upon  default  and  sell  it,  applying  the  pro- 
•ceeds  of  such  sale  upon  the  purchase  price,  but  with- 
out any  stipulation  for  a  continuing  liability  upon  the 
part  of  the  vendee.  As  to  the  effect  of  this  class  of 
contracts  the  authorities  are  in  conflict.  In  Kansas 
and  Michigan  the  courts  have  held  that  the  vendor  is 
•entitled  to  take  and  sell  the  chattel,  apply  the  proceeds 
of  such  sale  to  the  purchase  price,  and  then  proceed 
by  action  to  enforce  the  collection  of  the  unpaid  bal- 
ance thereof :  Christie  v.  Scott,  77  Kan.  257  (94  Pac 
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^4) ;  Van  Den  Bosch  v.  Bouwman,  138  Mich.  624  (101 
N.  W.  832,  110  Am.  St.  Bep.  336).  The  Supreme 
Court  of  Mhmesota,  however,  has  held  that  in  such 
•<3ases  the  vendor  cannot  recover  the  remainder  of  the 
purchase  price,  basing  its  conclusion  upon  the  theory 
that  the  promise  of  payment  and  the  implied  obliga- 
iion  to  transfer  the  title  are  mutual,  and  as  each  is 
ilie  sole  consideration  for  the  other,  and  both  are  to 
T)e  performed  at  the  same  time,  they  are  concurrent 
conditions  of  the  same  agreement  in  the  nature  of  mu- 
tual conditions  precedent,  so  that  inability  or  refusal 
to  perform  one  would  excuse  the  performance  as  to 
the  other:  Third  Nat.  Bank  v.  Armstrong,  25  Minn. 
530 ;  Minneapolis  Harvester  Works  v.  HaUy,  27  Minn. 
495  (8  N.  W.  597). 

2.  We  then  have  the  type  of  contract  of  which  the 
'One  under  present  consideration  is  a  striking  example. 
There  is  a  reservation  of  title  in  the  vendor,  the  right 
in  a  case  of  default  to  retake  the  chattel,  sell  it  at  pub- 
lic or  private  sale,  and  apply  the  proceeds  in  payment 
of  the  debt,  and  an  express  agreement  upon  the  part 
K)f  the  vendee  to  pay  the  balance  of  the  purchase  price. 
Minnesota  and  Arkansas  have  held  that  a  sale  of  the 
chattel  in  such  cases  and  applying  the  proceeds  to  the 
purchase  price  effect  a  cancellation  of  the  remainder 
•of  the  debt:  Keystone  Mfg.  Co.  v.  Cassellius,  74  Minn. 
115  (76  N.  W.  1028) ;  NashviUe  Lumber  Co.  v.  iJofein- 
^on,  91  Ark.  319  (121  S.  W.  350).  We  think  the  great 
w^eight  of  authority  and  the  better  reasoning  support 
the  contrary  doctrine  that,  if  the  vendee  sees  fit  to 
'enter  into  a  contract  of  this  sort,  it  is  the  duty  of  the 
^courts,  when  called  upon,  to  enforce  it  as  it  is  written. 
The  appellate  courts  of  Canada  have  uniformly  sus- 
tained this  view :  Oaar-Scott  Co.  v.  Mitchell,  1  D.  L.  E. 
283 ;  Abell  Mfg.  Co.  v.  McOuire,  13  Manitoba  L.  Bep. 
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454 ;  Hopkins  v.  Dcmroth,  1  Sask.  L.  B.  225 ;  Peebles  v. 
Johnson,  1  Sask.  L.  B.  523.  In  Oklahoma,  New  York 
and  Texas  the  same  view  is  adopted :  McCormick  Ear" 
vesting  Machine  Co.  v.  Koch,  8  Okl.  374  (58  Pac.  626) ; 
Warner  v.  Zuechel,  19  App.  Div.  494  (46  N.  Y.  Supp. 
569) ;  Asciie  v.  Avttman  <&  Co.,  2  Willson  Civ.  Cas.  Ct. 
App.  444.  As  is  very  aptly  said  in  White  v.  Solomon, 
164  Mass.  516  (42  N.  E.  104,  30  L.  E.  A,  537),  dted  by 
defendant : 

'*We  are  not  to  construe  equities  into  the  contract, 
bnt  to  carry  it  out  as  the  parties  were  content  to  make 
it.  If  a  man  is  willing  to  contract  that  he  shall  be 
liable  for  the  whole  value  of  a  chattel  before  the  title 
passes,  there  is  nothing  to  prevent  his  doing  so,  and 
thereby  binding  himself  to  pay  the  whole  sum. ' ' 

However  we  may  deplore  the  folly  of  the  defendant 
in  entering  into  such  a  contract  or  the  unbounded 
avarice  of  a  plaintiff  who  would  enforce  it  to  such  an 
extent,  we  cannot  see  our  way  clear  to  relieve  the  de- 
fendant from  the  burden  of  his  deliberately  assumed 
obligation. 

3.  There  are  nevertheless  some  slight  errors  in  the 
decree  of  the  lower  court  which  must  be  corrected. 
The  plaintiff  cannot  have  two  attorney  fees  allowed 
for  the  enforcement  of  the  same  obligation,  and  since 
the  court  has  properly  allowed  an  attorney  fee  of  $100 
for  prosecuting  this  suit,  the  $100  which  were  with- 
held upon  the  sale  under  the  chattel  mortgage  should 
be  credited  upon  the  note,  making  a  total  credit  of 
$184.30  thereon.  With  this  and  the  further  modifica- 
tion that  neither  party  recover  costs  in  the  lower 
court,  and  that  the  defendant  recover  his  costs  in  thi& 
court,  the  decree  is  affirmed.  Modifibd. 

Mb.  Chsbf  Justice  McBbide^  Mb.  Justiob  Moobb 
and  Mb.  Justice  Bubnbtt  concur. 
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COOS  V.  COOS.* 

(162  Pae.  860.) 

BlTorce— Otiitf  and  Tnlminan  Treatment— Byidenee—4!iiillci6iicy; 

1.  Evidence  held  to  show  such  cruel  and  inhuman  treatment  by 
abusive  cursing,  ill  temper  and  lack  of  support  as  to  warrant  decree 
of  divorce  for  the  wife. 

[As  to  cruelty  as  ground  for  divorce,  see  notes  in  29  Am.  Dee. 
674;  73  Am.  Dee.  619;  40  Am.  B^.  46S;  51  Am.  Bep.  786;  60 
Am.  St.  Bep.  60.] 

From  Yamhill :  Habby  H.  Bblt,  Judge. 

Department  2.    Statement  by  Mb.  Jttbtiob  Moobb. 

This  is  a  suit  by  Carrie  Coos  against  J.  A.  Coos  for 
a  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment and  personal  indignities  rendering  her  life  bur- 
densome,  and  for  the  custody  of  their  daughter,  Mar- 
garet, who  was  four  years  old  when  the  suit  was 
commenced.  The  cause,  being  at  issue,  was  tried,  and 
the  suit  dismissedi  from  which  decree  the  plaintiff  ap- 
peals. BbVBBSBD  AND  BbMANDBD. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  A.  Klxka. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  S  Burdett,  with  an  oral  argu- 
ment by  Mr.  James  E.  Burdett. 

Mb.  Jushob  Moobb  delivered  the  opinion  of  the 
court 

It  appears  from  the  testimony  given  at  the  trial  that 
fhe  parties  were  married  March  4, 1909.    Prior  there- 

*0n  profanity  and  obseenitj  as  sronnds  for  divoree,  as  emel  and 
inkoman  treatment,  see  note  in  12  £.  &  A.  (N.  8.)  820i    BMrottTMtL 
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to  the  plaintiff  had  been  engaged  in  a  department 
store,  fitting  ladies'  ready-made  gowns  and  coats. 
The  defendant  then  was  a  logger,  and  for  some  time 
thereafter  he  continued  in  that  business,  his  wife  re- 
siding with  him  at  lumber  camps.  She  testified  thaj^ 
about  three  months  after  her  marriage  the  defendant 
began  growing  cross  and  disagreeable  toward  her^ 
which  conduct  continued  until  March  29,  1915,  when 
she  was  obliged  to  leave  him,  taking  the  child  with  her 
to  the  home  of  a  relative.  The  first  year  of  their 
marriage  the  company  employing  the  defendant  failed 
in  business,  and  he  lost  thereby  about  one  half  of  the 
wages  which  he  had  earned.  Owing  to  the  sluggish 
condition  of  the  lumber  market  on  the  Pacific  Coast  in 
subsequent  years  the  former  activity  in  the  timber 
business  was  retarded,  and  the  defendant  was  obliged 
to  seek  employment  in  other  fields  of  labor  in  which 
he  took  but  little  interest,  and  in  consequence  thereof 
he  worked  but  a  short  time  at  any  one  place.  As  the 
support  of  himself  and  family  was  derived  from  his 
wages,  his  failure  continuously  to  pursue  any  occupa- 
tion necessarily  reduced  those  depending  upon  him  al- 
most to  a  state  of  penury.  The  plaintiff  testified  that 
in  the  six  years  during  which  she  lived  with  her  hus- 
band he  purchased  for  her  articles  of  wearing  apparel 
the  prices  of  which  did  not  exceed  $52,  and  that  the 
clothing  which  she  possessed  at  the  time  of  her  mar- 
riage was,  after  many  turnings  of  the  material,  so 
much  worn  that  she  became  destitute,  whereupon  her 
sister  gave  her  $25,  which  sum  of  money  she  used  in 
replenishing  her  wardrobe.  In  answer  to  the  inquiry 
as  to  what  statements  the  defendant  made  to  the 
plaintiff  in  reference  to  her  leaving  him  she  testified : 

^^He  told  me  a  number  of  times,  when  he  would  be 
acting  bad,  that  if  he  didn't  suit  me,  I  could  get  up  and 
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go ;  that  he  would  be  a  damned  sight  better  off  without 
me. 

**Q.  Was  this  on  the  one  occasion  of  your  going  to 
leave,  or  before  thatt 

^'A.  Before  that,  a  number  of  times.  He  onoe  got 
mad  because  I  owed  a  little  interest,  paid  some  money 
on  a  piece  of  land  my  brother  owned.  He  wanted  me 
to  have  my  brother  make  a  deed  to  the  place.  I  ob- 
jected. He  got  mad  and  cross,  and  cursed  around  and 
said  lots  of  things.  For  three  days  he  woulchiH  come 
in  to  eat.  Occasionally  he  would  come  in  between 
meals  and  go  to  the  cupboard  and  get  something  to 
eat.  I  have  come  in  and  asked  him  if  he  found  any- 
thing. He  would  say : '  What  in  hell  does  it  make  any 
difference  to  yout  You  don^t  care  a  damn  bit  about 
me.    Go  pet  your  brother. ' 

' '  Q.  How  long  would  he  go  that  way,  without  speak- 
ing to  yout 

**A.  A  week  or  so.  He  wouldnH  speak  unless  I 
asked  him  something.  Then  he  would  curse,  or  else 
not  answer  when  I  spoke  to  him.  It  was  a^common 
thing,  a  frequent  occurrence,  and  sometimes  it  would 
be  more  than  a  week,  as  long  as  three.  We  lived  in 
one  place,  it  was  an  old  shed,  and  the  door  had  noth- 
ing but  a  block  nailed  there  for  a  latch,  and  he  would 
come  and  kick  on  the  door,  and  not  ask  me  to  open 
the  door,  and  if  I  didn't  get  there  in  time  he  would 
kick  until  he  knocked  the  door  loose.  That  is  the  way 
he  let  himself  in,  lots  of  times. 

' '  O.  What  could  you  say  as  to  him  scolding  you  dur- 
ing the  last  three  or  four  years,  how  he  spoke  to  you, 
if  at  all! 

*'A.  Well,  he  would  get  cross  and  scold,  and  lots  of 
times  go  on  about  something  I  had  done,  saying  why 
in  hell  I  didn  H  have  sense  enough  to  do  it  some  other 
way,  and  looked  like  I  ought  to  know  enough.  Maybe 
leave  me  with  tiie  chores  to  do,  and  I  would  do  them 
the  best  I  could^  and  after  he  came  home,  I  hadn't 
done  them  to  smt  him,  and  he  would  say  why  in  hell 
didnH  I  know  enough  to  do  them  some  other  way,  and 
it  looked  like  I  would  have  sense  enough  to  know  a 
few  things.  *  *  He  would  come  in  to  his  meals.    I 
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always  tried  to  have  them  on  time;  sometimes  he 
would  put  the  clock  back  a  few  minutes,  and  I  wonldn  't 
know  it,  and  dinner  wonldn 't  be  qnite  ready,  then  it 
wonld  be,  ^Danm  it,  what  in  hell  have  yon  been 
doingt'  ^* 

The  plaintiflF  testified  that,  thongh  she  desired  the 
defendant  shonld  not  incnr  any  indebtedness,  he  nego- 
tiated for  pmnes  growing  in  an  orchard,  agreeing  to 
pay  for  the  fmit  when  it  was  harvested,  and  that  he 
gathered  and  sold  the  crop,  bnt  did  not  pay  for  it. 
She  further  stated  upon  oath  that  her  husband  sold 
a  pair  of  horses  that  were  mortgaged,  and  was  ar- 
rested for  the  offense;  that  the  defendant  frequently 
drank  intoxicating  liquor,  and  on  one  occasion  he  be- 
came so  much  under  the  influence  of  the  alcoholic  bev- 
erage that  he  vomited  on  the  floor  of  their  dwelling. 
Mr.  Coos  habitually  used  profane  and  indecent  lan- 
guage in  the  presence  and  hearing  of  his  wife  and 
daughter  until  the  latter  commenced  repeating  her 
father  *s  irreverent  expressions.  The  mother  testified 
on  this  subject  that  when  the  little  girl  would  get  in 
his  path  he  would  say  to  her :  *  *  God  danm  you,  get  to 
hell  out  of  my  way '  * ;  that  he  would  use  in  their  hear- 
ing utterances  that  are  set  forth  in  the  transcript,  but 
which  are  too  obscene  to  be  repeated  in  an  opinion; 
that  he  would  tell  Margaret  he  didnH  want  her  to 
obey  her  mother,  saying  to  the  latter:  **You  haven't 
got  as  much  sense  as  the  child."  In  answer  to  the 
court's  inquiry  on  direct  examination  as  to  what  the 
defendant  had  called  her,  the  plaintiff  testified : 

**He  never  applied  a  curse  directly  to  me  until  I 
told  him  I  was  going  to  leave,  and  then  he  said,  *God 
damn  it  to  hell,'  if  I  wanted  to  go,  he  wouldn't  stop 
me.  He  said  I  was  nothing  but  a  *  danm  low  son-of -a- 
b— — ^h.'    He  repeated  that  several  times." 

She  further  testified  on  this  subject: 
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**He  never  applied  his  curses  direct  to  me  only  the 
one  time  more  than  to  say,  *Get  your  damned  head 
out  of  the  way,'  or  *your  damned  arm  out  of  the 
,  way.' '' 

Another  question  by  the  court  was : 

**Do  you  think  it  would  be  impossible  for  yon  and 
your  husband  to  adjust  your  differences  f 

She  replied: 

*'It  certainly  would.    I  tried  six  years  to  get  along 

'  the  best  I  could.    It  was  simply  impossible.    I  stayed 

'  on  account  of  the  child ;  I  thought,  perhaps,  he  would 

get  better  on  her  account,  but  he  didn^t.    I  simply 

saw  that  if  I  expected  anything  from  her  I  had  to  get 

i  away ;  if  it  had  not  been  for  the  bad  effect  on  the  baby 

! — ^no  matter  for  myself — ^if  it  hadn't  been  it  would 

have  ruined  the  child,  I  would  have  stayed. ' ' 

In  referring  to  the  defendant  Mrs.  Coos  further  tes- 
tified: 

'^I  remember  once,  he  sat  around  the  house  most  of 
the  day — ^it  was  in  the  winter,  I  remember.  He  sat 
around  the  house  most  all  day.  He  wasn't  working. 
There  was  nothing  but  a  few  chips  around  the  bam. 
He  didn't  come  back  from  the  bam  after  dinner. 
There  was  very  little  wood  for  the  heater,  and  nothing 
at  all  for  the  cookstove.  The  next  morning,  of 
course,  there  was  no  wood.  He  wanted  to  know  if 
there  wasn't  any,  and  I  said,  *No,'  he  didn't  get  any 
before  he  went  to  bed.  He  wanted  to  know,  'why  in 
hell  I  didn't  get  out  and  pick  up  some  chips.'  There 
was  absolutely  nothing  to  bum.  I  had  to  ask  him  to 
cut  up  some  of  the  sticks  to  bum  in  the  heater.  I  got 
out  after  a  while — ^he  sat  by  the  fire — and  I  went  out 
in  the  field  below  the  house  and  hunted  up  some  old 
water-soaked  boards,  and  found  some  with  pitch  in 
them  and  managed  to  get  a  fire  and  get  breakfast. ' ' 

On  cross-examination  the  plaintiff  was  asked : 

** Isn't  it  a  fact,  Mrs.  Coos,  that  your  whole  difficulty 
and  trouble  lay  in  the  fact  that  he  didn  't  provide  you 
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with  clothes  and  wearing  apparel  such  as  you  thought 
yon  deserved  f 

She  answered: 

^*No,  it  wasn^t  that. 

**Q.  That  had  nothing  to  do  with  itt 

**A.  I  conld  have  put  up  with  the  poverty,  if  things 
had  been  all  right  otherwise.  I  didn't  like  his  treaty 
ment  of  me  and  the  child. 

'*Q.  Treatment — ^what  do  you  mean  by  treatment  t 

**A.  He  was  always  cross  and  ugly.  I  couldn't  do 
anything  to  please  him.  When  he  would  come  into 
the  house,  just  the  least  little  thing  would  cause  him 
to  fly  to  pieces,  and  curse  and  be  angry.  That  is  the 
way  it  went  all  the  time.'* 

The  plaintiff's  sworn  declarations  as  to  the  defend- 
ant's habitual  profanity  and  his  frequent  use  of  inde- 
cent language  in  the  presence  and  hearing  of  her  and 
their  child  is  corroborated  by  the  testimony  of  Mrs, 
Coos'  sister  and  brother. 

The  defendant  testified : 

*  *  I  never  in  my  life  misused  my  wife  that  I  am  sure 
of.  As  far  as  swearing  at  her  for  instance,  I  never 
cursed  my  wife  no  place,  no  where,  no  time,  never  did. 

**Q.  Did  you,  your  babyt 

^'A.  Never  did.  In  a  way  I  did  this:  I  have  told 
my  baby  when  she  would  be  in  the  way — she  was  al- 
ways with  me  if  I  was  around  the  house  any  place, 
around  where  she  could  be — *Danm  it,  get  out  of  the 
way;  what  are  you  doing  here?'  That  was  frequent 
with  me,  but  the  kid  never  paid  no  attention  to  it.'' 

Denying  the  use  of  obscene  language  so  attributed 
to  him  by  the  plaintiff,  her  brother  and  sister,  the  de- 
fendant testified : 

**If  that  was  ever  done  it  was  unbeknown  to  me.  I 
swear  very  often,  and  I  did  swear  at  the  home  or  any 
place  else,  as  a  rule.  It  is  a  habit,  and  used  very  jfre- 
quent,  but  as  far  as  using  language  that  I  have  been 
accused  of  using  and  as  frequent  as  they  say,  weU  I 
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probably  have  used  the  language  they  say  when  I 
would  be  out  away  from  the  house,  but  if  I  used  it  in 
the  presence  of  my  baby  or  anybody  else,  I  never 
knew  it.  I  have  used  that  language,  the  chances  are, 
when  I  would  be  outside. 

Away  from  homet 

Yes ;  but  as  far  as  using  that  kind  of  language 
in  the  house,  or  close  to  the  house,  I  deny  it  I  never 
did  it.'' 

The  court  inquired: 

''Did  you  ever  hear  the  little  girl  use  bad  Ian- 
guagef 

The  defendant  replied : 

*'I  heard  my  little  girl  one  time  try  to  swear.  That 
was  just  at  the  time  she  first  begun  to  talk,  you  know. 
She  tried  to  sav,  'Damn  it.'  I  told  my  wife,  and  she 
shamed  me — ^told  me  I  ought  to  be  ashamed,  and  said, 
^You  ought  to  quit  that.'  We  laughed  about  it  at  the 
time,  it  was  kind  of  funny  to  hear  the  kid  try  to  say 
that — she  couldn't  say  it,  you  know.  She  [the  plain- 
tiff] scolded  her  [the  child]  for  it  That  stopped  that 
part  of  it  all  right  enough.  I  never  heard  her  [the 
daughter]  try  to  use  it  more  than  a  couple  of  times." 

In  answer  to  the  court's  question:  **Did  you  ever 
use  the  words,  *son-of-a-b — — h'  in  the  presence  of 
your  daughter  or  wife?"  the  defendant  replied: 
**Well,  I  expect  probably  I  did.  I  never  called  either 
of  them  that,  but  I  used  the  word  a  number  of  times." 

Mr.  Coos  further  testified  that  after  his  marriage 
he  never  gambled  but  once ;  that  when  he  vomited  on 
the  floor  he  had  been  ill,  and,  having  taken  a  bottle  of 
ginger  ale,  the  liquid  nauseated  him,  and  that  since 
his  marriage  he  had  not  spent  for  alcoholic  beverage 
more  than  $5. 

The  foregoing  is  deemed  to  be  a  fair  presentation 
of  the  material  testimony  relating  to  the  cause  of  suit 
relied  upon  by  the  plaintiff  as  entitling  her  to  a  di- 
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vorce.  A  perusal  of  the  evidence  hereinbefore  de- 
tailed will  show  that  the  defendant  never  assaulted  the 
plaintiff  or  threatened  her  with  any  violence.  His 
habitual  use,  however,  of  profane  and  obscene  lan- 
guage evidently  so  shocked  the  plaintiff's  moral  sense 
and  wounded  her  feelings  to  that  extent  that  she  be- 
lieved if  her  daughter  was  to  be  raised  to  virtuous 
womanhood,  it  was  necessary  to  take  the  child  from 
her  father's  contaminating  influence.  It  does  not  a,p- 
pear  that  the  plaintiff  was  a  member  of  any  church 
or  that  she  had  been  reared  in  the  home  of  religious 
people.  No  testimony  was  offered  tending  to  show 
that  the  plaintiff  ever  used  profane  language.  The 
hope  cherished  for  the  future  welfare  of  the  daughter^ 
and  the  fear  entertained  by  the  evil  consequences  upon 
her  of  the  defendant's  loathsome  language,  must  have 
caused  the  plaintiff  grievous  mental  suffering,  render- 
ing her  life  burdensome.  A  text-writer  in  discussing 
this  subject  remarks : 

''The  habit  of  a  husband  of  cursing  and  swearing 
at  his  wife  and  using  vile  and  indecent  language,  espe- 
cially in  the  presence  of  the  children  or  third  persons, 
is  a  material  consideration,  together  with  the  other 
circumstances  of  the  case,  to  show  cruelty":  9  R.  C.  L. 
344. 

See,  also,  14  Cyc.  608;  Mosher  v.  Mosher,  16  N.  D. 
269  (113  N.  W.  99,  125  Am.  St.  Rep.  654,  12  L.  R.  A. 
(N.  S.)  820).  Carefully  considering  all  the  circum- 
stances adverted  to,  it  is  believed  the  charge  of  cruel 
and  inhuman  treatment  as  alleged  in  the  complaint 
has  been  fully  substantiated. 

The  decree  will  therefore  be  reversed,  and  one  en- 
tered here  granting  the  plaintiff  a  divorce  and  award- 
ing to  her  the  care,  custody  and  control  of  the  minor 
child,  Margaret  Coos.    The  cause  will  be  remanded^ 
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however,  to  the  lower  court  to  take  further  testimony, 
if  necessary,  and  to  make  an  order  requiring  the  de- 
fendant to  contribute  at  stated  intervals  such  reason- 
able sum  as  may  be  determined  upon  for  alimony  and 
the  support  of  his  daughter. 

Bevbbsbd  and  Bbmakdbd. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justiob  Bean  and 
Mb.  Justice  McCamakt  concur. 


Argoed  Janiuffy  17,  affirmed  Febrnftrj  6,  1917. 

TAYLOB  V.  FABMEES'  IBB.  CO. 

(162  Pae.  978.) 

Watan  and  Wateicooriag    Seepage— Injimctloii— Borden  of  Proof. 

1.  One  suing  to  restrain  the  maintenance  of  a  water  corporation*! 
ditch  across  his  land,  because  seepage  therefrom  was  injuring  the  land^ 
has  the  burden  of  proving  that  the  water  which  injured  the  land  had 
escaped  from  defendant's  ditch. 

Watera  and  Waterconraee    Seepage    tojimetiott—- Bvidemct. 

2.  In  a  suit  to  enjoin  the  maintenance  of  a  water  corporation*! 
ditch  across  plaintiff's  land,  evidence  as  to  the  construction  and 
maintenance  of  the  ditch,  and  of  seepage  therefrom  as  the  cause  of 
the  injury^  held  not  to  entitle  plaintiff  to  the  extraordinary  remedy 
of  injunction. 

[As  to  liability  of  municipality  for  negligence  in  eonstructioA 
or  operation  of  waterworks,  see  note  in  .^m.  Oao.  1912A,  220.] 

From  Hood  Biver :  William  L.  Bbadshaw,  Judge. 

This  is  a  suit  for  injunction  by  Fred  H.  Taylor 
against  the  Farmers'  Irrigation  Company,  a  corpora- 
tion,  in  which  a  decree  was  rendered  in  favor  of  de- 
f endanty  and  plaintiff  appeals.  The  facts  are  set  forth 
in  the  opinion  of  the  court  Affhuied. 

For  appellant  there  was  a  brief  and  an  oral  argch 
ment  by  Mr.  John  Baker. 
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For  respondent  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  Oeorge  R.  Wilbur. 

Department  2.  Mb.  Justiob  Bbak  delivered  the 
opinion  of  the  conrt. 

This  is  a  suit  to  enjoin  the  defendant  from  allowing^ 
its  waters  to  run  upon  plaintiff's  lands.  The  Circuit 
Court  denied  the  relief  prayed  for,  and  plaintiff 
appeals. 

The  defendant  is  a  private  corporation,  organized  in 
this  state  under  the  act  of  1891  for  the  purpose  of  sup- 
plying water  for  general  rental,  sale  or  distribution^ 
for  domestic  consumption,  watering  livestock  and  irri- 
gation. It  is  engaged  in  taking  water  from  Hood 
Biver  and  distributing  it  to  lands  along  the  west  side 
of  Hood  Eiver  valley.  Its  right  of  way  traverses 
along  and  inside  the  boundary  of  plaintiff's  premises. 
The  complaint  charges  that  by  reason  of  the  defective 
construction  of  its  ditch  or  canal,  and  by  reason  of  its 
failure  and  negligence  in  keeping  the  ditch  in  good  re- 
pair, the  defendant  company  trespassed  upon  the  lands 
of  the  plaintiff  during  the  irrigating  seasons  of  1913 
and  1914,  by  negligently  and  purposely  allowing  the 
waters  of  its  ditch  to  seep,  leak  and  escape  through  the 
bottom  and  side  walls  thereof  and  run  down  upon 
plaintiffs 's  lands,  to  his  great  and  irreparable  damage^ 
and  that  the  defendant  refuses  to  desist,  but  persist- 
ently continues  to  flood  such  lands. 

Defendant  denies  that  it  has  been  negligent,  or  that 
any  water  from  its  ditch  or  canal  has  escaped  by  leak- 
age or  seepage,  or  percolated  upon  plaintiff's  lands,, 
and  contends  that  the  same  are  naturally  low,  wet  and 
swampy;  that  the  waters  found  therein  are  the  result 
of  natural  seepage  and  conditions;  that  its  ditch  was 
properly  and  skillfully  constructed,  and  has  been  so 
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maintamed.  The  company  denies  that  it  has  caused 
plaintiff  any  injury,  and  asserts  that  in  any  event  his 
remedy,  if  any,  is  not  by  injunction,  but  at  law.  The 
trial  court  found  that  defendant's  ditch  or  canal  was 
properly  constructed,  and  had  been  kept  in  good  re- 
pair, and  that  the  water  flowing  therein  did  not  seep 
or  escape  upon  plaintiff 's  premises.  Upon  the  trial  the 
plaintiff  introduced  some  testimony  that  seepage  water 
was  upon  his  lands,  and  appears  to  rely  upon  an  infer- 
ence that  it  escaped  from  defendant's  canal.  The 
proper  and  skillful  construction  and  subsequent  main- 
tenance of  the  company's  works  shown  by  the  evidence 
on  its  behalf  is  not  disputed  by  the  plaintiff,  who  evi- 
dently assumes  that  the  defendant  is  liable  if  any 
water  escapes  from  its  ditch  on  to  his  lands,  even  if  no 
injury  is  caused  thereby. 

1.  The  evidence  shows  that  the  lands  of  the  plaintiff 
were  to  some  extent  wet  prior  to  the  construction  of 
the  defendant's  ditch,  and  that  there  were  three  low 
places  or  draws  thereon,  so  that  it  was  possible  for 
water  to  drain  from  the  higher  surrounding  beach  land 
on  to  that  portion  of  plaintiff's  land  where  the  dispute 
arose.  From  the  evidence  it  may  be  possible  that 
there  was  a  slight  increase  of  the  water  upon  his  land, 
but  to  what  extent  it  was  increased  is  not  shown. 
Neither  is  it  shown  that  the  lands  in  question  are  of 
any  less  value  than  they  were  prior  to  the  alleged  in- 
jury, nor  that  plaintiff's  crops  have  been  damaged  to 
any  appreciable  extent  by  the  seepage  water,  whatever 
its  source.  On  the  other  hand  it  appears  that  plain- 
tiff during  the  time  raised  good  crops  on  the  tillable 
portion  of  the  land  claimed  to  be  too  wet.  The  bur- 
den is  upon  plaintiff  in  such  case  to  show  that  he  has 
been  injured :  3  Eanney,  Irr.,  p.  3126,  note. 
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2.  Evidence  was  introduced  on  the  part  of  the  de- 
fendant fairly  showing  that  its  ditch  was  constructed 
according  to  the  best  known  methods  in  order  to  pre- 
vent seepage  or  leakage,  and  that  it  has  done  all  that 
it  can  do  to  keep  the  same  in  the  best  possible  con- 
dition to  prevent  leakage.  At  times,  especially  when 
the  water  was  first  turned  into  the  ditch  in  the  spring, 
there  was  some  leakage  on  account  of  gopher  or  mole 
holes  through  the  banks. 

There  is  no  controversy  in  regard  to  the  right  of 
way  for  the  defendant's  canaL  It  must  be  assumed, 
therefore,  that  it  has  lawfully  constructed  its  ditch 
over  the  lands  of  the  plaintiff.  The  evidence  shows 
that  the  defendant  has  been  diligent  in  its  effort  to 
keep  its  ditch  in  repair,  and  to  ascertain  any  leaks 
caused  by  gophers  or  otherwise,  and  to  remedy  the 
same.  Plaintiff's  evidence  does  not  show  that  defend- 
ant has  been  guilty  of  negligence  which  has  resulted 
in  any  actual  damage  to  him.  The  statute  under 
which  the  irrigation  ditch  was  incorporated  provides: 

**  Every  corporation  constructing  a  ditch  or  canal, 
fiume,  or  reservoir,  under  the  provisions  of  this  act 
shall  be  liable  for  all  damages  done  to  the  persons  or 
property  of  others,  arising  from  leakage  or  overflow 
of  water  therefrom  growing  out  of  want  of  strength 
in  the  banks  or  walls,  or  negligence  or  want  of  care  in 
the  management  of  said  ditch  or  canal,  flume  or  reser- 
voir. •  •  >^  Section  6540,  L.  0-  L. 

Without  using  the  exact  language  of  the  statute,  a 
rule  in  conformity  therewith  was  applied  by  this  court 
in  Mallett  v.  Taylor,  78  Or.  208,  213  (152  Pac.  873, 
^75),  which  was  a  case  to  restrain  the  defendant  from 
negligently  permitting  water  used  by  him  in  irrigat- 
ing his  land  to  escape  by  overflow  and  percolation  on 
to  the  adjoining  lands  of  plaintiff.  Mr.  Justice  Mo-^ 
Bbide,  speaking  for  this  court,  there  said : 


Feb.  1917.]        Tatlob  v.  Fabmebs'  Ibb.  Co.  705 

'^In  the  case  at  bar  we  are  satisfied  that  the  defend- 
ant has  conducted  his  irrigating  operations  so  care- 
lessly and  with  such  disregard  of  the  rights  of  plain- 
tiff tiiat  the  court  was  right  in  enjoining  their  further 
continuance  in  that  manner.  That  cases  must  often 
arise  where  by  accident,  such  as  sudden  floods,  or  un- 
usual rains  or  other  accidents,  damage  may  occur  to 
adjoining  fields  which  could  not  reasonably  have  been 
foreseen,  and  for  which  no  action  will  lie,  seems  to  be 
established  by  the  later  authorities  " 

It  has  been  held  that  the  owner  of  a  ditch  is  not 
liable  per  se  for  leakage  from  his  ditch,  without  negli- 
gence upon  his  part,  by  the  burrowing  of  gophers  or 
other  animals :  3  Kinney,  Irr.,  p.  3126,  note ;  Tenney  v. 
Miners^  Ditch  Co.,  7  Cal.  335.  However,  if  the  ditch 
owner  is  negligent,  and  injuries  occur  from  this  cause, 
he  is  liable :  Greeley  Irr.  Co.  v.  House,  14  Colo.  549  (24 
Pac  329).  The  theory  of  plaintiff's  case,  as  declared 
by  his  complaint,  is  that  the  defendant  was  negligent 
in  the  respects  alleged.  He  has  failed  to  prove  sudi 
negligence,  and  has  also  failed  to  show  fairly  that  any 
injury  was  caused  to  his  lands  or  crops  by  water  seep- 
ing or  leaking  from  the  defendant's  ditch.  We  concur 
in  the  finding  of  the  trial  court  that  the  plaintiff  has 
not  proved  a  case  su£5cient  to  warrant  the  exercise  of 
the  extraordinary  remedy  by  injunction:  See  3  Kin- 
ney, Irr.,  §  1672,  p.  3079 ;  Emison  v.  Owyhee  Ditch  Co., 
37  Or.  577  (62  Pao.  13) ;  HoweU  v.  Big  Horn  etc.  Co., 
14  Wyo.  14  (81  Pac  785, 1 L.  B.  A.  (N.  S-)  596) ;  Flem^ 
ing  V.  Lockwood,  36  Mont  384  (92  Pac.  962,  122  Am. 
St.  Rep.  375,  13  Ann.  Cas.  263,  14  L.  B.  A.  (N.  S.) 
1628) ;  Middelkamp  v.  Bessemer  Irr.  Co.,  46  Colo.  102 
(103  Pac.  280,  23  L.  B.  A.  (N.  S.)  795) ;  Garnet  Ditch 
Co.  V.  Sampson,  48  Colo.  285  (110  Pac.  79, 1136). 
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The  decree  of  the  lower  court  will  therefore  be 
affirmed.  Affibmbd. 

Mb.  Chief  Justice  MoBbidb,  Mb.  Justice  Moobb  and 
Mb.  Justice  McCamant  concur. 


Afgaed  Jftanarj  19,  afirmed  Febmuj  6,  1017. 

JONES  V.  BOSS.* 

(162  Pac.  974.) 

BzecQton  and  Admlnistratori  —  Sale  of  Realty — Prooedme — Dlieo> 
tiODfl  for  Sale. 

1.  Under  Section  1263,  L.  O.  L.,  providing  that,  when  a  testator 
shall  provide  in  his  will  for  the  sale  of  his  estate,  it  may  be  sold  as 
directed  by  the  executor  without  an  order  of  the  court,  an  executrix 
given  by  the  will  a  power  of  sale,  accompanied  by  a  command  to 
execute  it,  can  sell  the  realty  without  taking  the  preliminary  stepa 
required  by  Sections  1248,  1253-1255,  L.  O.  L.,  or  obtaining  the  order 
for  sale  required  by  Section  1256. 

Bzecntora  and  Administraton — Sale  of  Realty— Direction  for  Sato— 
Publication  of  Notice. 

2.  Where  a  will  gave  an  executrix  a  naked  power  to  sell  the  real 
estate  and  commanded  her  to  exercise  that  power,  but  gave  no  direc- 
tions as  to  the  manner  and  terms  of  sale,  the  executrix  could  not,  under 
Section  1263,  L.  O.  L.,  providing  that,  when  a  testator  makes  provision 
in  his  will  for  the  sale  of  his  estate,  it  mav  be  sold  as  directed  by  the 
executor  without  an  order  of  the  court,  but  that  he  shall  be  bound 
to  conduct  the  same  and  make  return  thereof  in  all  respects  as  if 
made  by  order  of  the  court,  unless  there  are  special  directions  in  the 
will  concerning  the  manner  and  terms  of  sale,  in  which  case  he  shall 
be  ffovemed  by  such  directions,  give  a  binding  option  to  sell  without 

.giving  the  nouce  of  sale  required  by  Section  1257. 

Bzecnton  and  Administraton — Sale  of  Realty— Power— Tmat 

3.  The  powers  of  an  executrix  who  was  given  by  the  will  a  naked 
power  to  sell  real  estate  differ  from  those  of  a  testamentary  trustee 
to  whom  the  land  was  devised  with  directions  to  sell  to  carry  out  the- 
trust,  and  who  is  usually  free  from  the  statutory  limitations  imposed 
on  executors  and  admiidstrators. 

[As  to  implied  power  of  executor  to  sell  real  estate  of  testator,, 
see  note  in  Ann.  Cas.  1916D,  410.] 


*0n  the  question  of  implied  power  of  executor  or  trustee  to  sell  real 
proper^,  see  comprehensive  note  in  92  Zi.  B.  A.  (K.  8.)  676. 
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From  Colnmbia :  Jambs  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Hakbis. 

L.  A.  Jones  is  attempting  to  compel  the  performance 
of  an  alleged  contract  for  the  sale  of  land.  Frances 
Boss  is  the  executrix  of  the  estate  of  John  Frederick 
Dangerfield,  deceased.  A  tract  of  land  known  as  the 
Dangerfield  farm  '^is  a  part  of  said  estate.'*  Danger- 
field  left  a  will  dated  January  26,  1914,  in  which  he 
provided  for  the  payment  of  his  debts,  nominated  the 
executrix  and  directed : 

*  *  That  all  my  property,  both  personal  and  real,  situ- 
ate in  said  county  and  state,  be  sold  by  my  executrix 
as  soon  as  conveniently  after  my  decease,  and  that  out 
of  the  proceeds  of  said  sales  she  shall  pay  to  my  sister 
Helen  Weaver,  in  Hereford,  Englana,  one  thousand 
dollars,  and  to  Frances  Ross  of  Scappoose,  Oregon, 
five  thousand  dollars,  and  all  the  rest  and  residue  of 
my  property  and  the  proceeds  of  said  sale  I  desire  to 
be  equally  divided  between  my  said  sister  Helen 
Weaver  and  said  Frances  Boss.*' 

On  March  13,  1915,  without  having  given  or  pub- 
lished any  notice  of  sale,  Mrs.  Frances  Boss  gave  to 
L.  A.  Jones,  in  consideration  of  $20,  **the  exclusive 
and  sole  right  and  option  to  purchase  from  me''  the 
Dangerfield  farm  for  $6,000,  to  be  paid  in  cash  on  May 
12,  1915,  or  by  installments,  and  if  Jones  elected  to 
pay  by  installments,  he  was  required  to  make  the  first 
payment  of  $1,000  '* within  60  days  from  date.''  The 
written  option  is  signed,  **Mrs.  Frances  Ross,"  and 
no  mention  is  made  of  the  signer  as  executrix.  On 
May  12, 1915,  Jones  tendered  $1,000  to  **  Frances  Ross, 
executrix  of  said  estate, ' '  and  offered  to  carry  out  the 
terms  of  the  written  option ;  but  *  *  Frances  Ross,  execu- 
trix of  the  estate  of  John  Dangerfield,  deceased,  did 
then  and  there  *  *  refuse  to  accept  or  take  said 
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moneyy  and  did  th^i  and  there  refuse  to  proceed  or 
carry  out  the  terms  and  provisions*'  of  the  option. 
Mrs.  Frances  Boss,  as  an  individual,  and  Frances 
Boss,  as  an  executrix,  are  both  made  defendants,  al- 
although  the  complaint  alleges  that  **Mrs.  Frances 
Boss  had  no  right,  title  or  interest  in  said  estate,  ex- 
cept as  executrix  of  the  will  of  John  Dangerfield, 
deceased.*' 

The  trial  court  sustained  a  demurrer  to  the  amended 
complaint,  and  then,  when  the  plaintiff  refused  to  plead 
further,  decreed  that  the  suit  be  dismissed ;  whereupon 
the  plaintiff  appealed.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  M.  Hodges. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  W.  Day. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

The  plaintiff  is  not  attempting  to  compel  Frances 
Boss  to  carry  out  the  contract  as  an  individual,  but 
the  object  of  the  suit  is  to  enforce  the  performance  of 
the  contract  by  her  as  executrix.  The  complaint  pro- 
ceeds upon  the  theory  that  the  written  option  binds 
Frances  Boss  as  executrix,  and  that  it  was  her  duty  as 
such  executrix  to  report  the  sale  to  the  county  court ; 
for  it  is  expressly  alleged  that  it  **was  the  duty  of 
Frances  Boss,  as  executrix**  of  the  estate,  '*to  receive 
the  $1,000  as  the  first  payment  of  the  purchase  price 
of  said  estate  and  report  the  sale  of  said  estate  to  the 
county  court  as  provided  by  law.**  For  the  purposes 
of  this  discussion  we  shall  assume,  without  deciding, 
that  the  written  option  is  the  contract  of  Frances  Boss 
as  executrix,  and  that  she  is  obligated  in  her  repre- 
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sentative  capacity  to  whatever  extent  the  writing 
would  be  enforceable  if  it  had  been  signed  by  her  as 
exeontrix.  The  defendants  contend  that  the  option  is 
a  nullity,  because  the  statute  was  not  followed;  while 
the  plaintiff  argues  that  the  will  itself  conferred  ample 
power  upon  the  executrix  to  make  the  contract 

The  Code  prescribes  the  procedure  for  the  sale  of 
real  property  by  executors  or  administrators.  A  pe- 
tition must  be  filed  and  notice  given  to  the  devisees 
and  heirs  (Sections  1248,  1253,  1254  and  1255, 
L.  0.  L.) ;  a  hearing  must  be  had  and  an  order  of  sale 
made  (Section  1256,  L.  0.  L.) ;  if  the  land  is  sold  at  pub- 
lic auction,  the  sale  must  be  made  in  the  same  manner 
as  like  property  is  sold  on  execution,  and,  if  sold  at 
private  sale,  the  executor  must  publish  a  prescribed 
notice  (Section  1257,  L.  0.  L.) ;  a  return  of  the  sale  must 
be  made  to  the  County  Court  (Section  1258,  L.  0.  L.) ; 
and  upon  the  hearing  the  court  confirms  the  sale  or  a 
resale  may  be  ordered  (Section  1260,  L.  0.  L.).  Before 
proceeding  further,  attention  is  especially  directed  to 
Section  1263,  L.  0.  L.,  which,  so  far  as  it  is  material, 
reads  thus : 

**"When  a  testator  shall  make  provision  in  his  will 
for  the  sale  or  disposition  of  all  or  any  particular  por- 
tion of  his  estate,  the  same  may  be  sold  or  disposed  of 
as  directed,  by  the  executor  or  administrator  with  the 
will  annexed,  without  an  order  of  the  court  therefor, 
but  he  shall  be  bound  to  conduct  the  sale  and  make  a 
return  thereof  in  all  respects  as  if  it  were  made  by 
order  of  tiie  court,  unless  there  are  special  directions 
in  the  will  concerning  the  manner  and  terms  of  sale, 
in  which  case  he  shall  be  governed  by  such  directions 
in  such  respects.  •  •  >* 

1.  Turning  to  the  will,  we  observe  that  the  testator 
has  granted  to  the  executrix  a  naked  power  of  sale, 
which  is  accompanied  with  a  command,  however,  that 
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she  shall  execute  the  power;  but  no  directions  are 
given  concerning  the  manner  or  terms  of  sale.  Since 
the  will  clothes  the  executrix  with  authority  to  sell  the 
land,  it  follows  that  it  was  not  necessary  for  her  to 
secure  an  order  of  the  court  permitting  the  sale,  for 
the  reason  that  Section  1263,  L.  0.  L.,  provides  that 
the  power  of  sale  may  be  exercised  without  an  order 
of  the  court :  Brotun  v.  Brown,  7  Or.  286,  299 ;  North- 
rop V.  Marquam,  16  Or.  173,  187  (18  Pac.  449). 

2.  If  a  testator  supplements  the  power  of  sale  with 
directions  concerning  the  manner  and  terms  of  sale, 
then  the  executor  or  administrator  **  shall  be  governed 
by  such  directions  in  such  respects'';  but,  if  the  will 
contains  no  directions  concerning  the  manner  and 
terms  of  sale,  then  every  step  must  be  taken  which  the 
statute  prescribes  shall  be  taken  subsequent  to  the 
order  of  sale,  for  the  reason  that  the  executor  or  ad- 
ministrator is  then  **  bound  to  conduct  the  sale  and 
make  a  return  thereof  in  all  respects  as  if  it  were  made 
by  order  of  the  court.'*  One  of  the  steps  marked  out 
by  statute  is  the  giving  of  notice  of  the  sale,  and  this 
notice  must  be  given  whether  the  sale  is  public  or  pri- 
vate :  Estate  of  Durham,  49  Cal.  490,  495 ;  Perkins  v. 
Gridley,  50  Cal.  97.  The  executrix  was  powerless  to 
make  a  binding  contract  without  giving  notice  of  the 
sale,  and  the  writing  relied  upon  by  the  plaintiff  is 
therefore  a  nullity. 

3.  The  will  did  not  devise  the  land  to  the  executrix 
with  directions  to  sell.  The  power  to  sell  was  not 
coupled  with  an  interest  held  by  the  executrix.  While 
she  is,  of  course,  a  trustee  in  a  certain  sense  of  the 
term,  even  when  acting  as  executrix,  yet  the  will  does 
not  make  Frances  Boss  the  executrix,  and  also  name 
her  as  the  technical  trustee  to  carry  out  a  specific 
trust.    The  complaint  alleges  that  what  Frances  Boss 
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did  was  done  by  her  as  executrix,  and  the  plaintiff  is 
seeking  to  hold  her  as  executrix.  Even  if  it  be  con- 
ceded that  the  will  provides  for  the  creation  of  a  trust 
and  the  appointment  of  a  trustee  as  distinguished  from 
an  executrix,  there  is  nothing  in  the  amended  com- 
plaint to  show  that  Frances  Boss  has  metamorphosed 
from  an  executrix  into  a  trustee  by  having  fully  dis- 
charged her  duties  as  executrix:  Roaches  Estate,  50 
Or.  179, 187  (92  Pac.  118).  If  the  will  had  devised  the 
land  to  Frances  Boss  in  trust,  with  directions  to  sell, 
and  if  the  debts  of  the  testator  and  the  expenses  of 
administration  had  been  paid,  and  if  the  duties  of  the 
executrix  had  been  fully  performed,  and  the  duties  of 
testamentary  trustee  assumed,  then  there  would  be 
room  for  the  contention  that  she  could  sell  the  land 
without  following  the  steps  prescribed  for  the  sale  of 
land  by  executors  or  administrators.  In  the  instant 
case,  however,  the  power  conferred  upon  Frances  Boss 
was  granted  to  her  as  an  executrix,  and,  therefore, 
when  she  acts  in  that  capacity,  she  is  governed  by  the 
statutes  which  prescribe  the  procedure  for  the  sale  of 
lands  by  executors  and  administrators.  The  distinc- 
tion between  an  executor  and  a  testamentary  trustee 
is  recognized  and  the  difference  between  their  powers 
is  noted  in  Brown  v.  Brown,  7  Or.  286,  299.  See,  also, 
Thorsen  v.  Hooper,  57  Or.  75  (109  Pac.  388) ;  Id.,  50 
Or.  497  (93  Pac.  361) ;  Jasper  v.  Jasper,  17  Or.  590, 
597  (22  Pac.  152) ;  Edgar  v.  Edgar,  26  Or.  65  (37  Pac. 
73). 

California  has  a  statute  much  like  Section  1263, 
L.  0.  L.,  and  the  Supreme  Court  of  that  state  has  in 
numerous  adjudications  pointed  out  the  difference  be- 
tween the  authority  of  a  testamentary  trustee  and  the 
power  of  an  executor.  Ordinarily  the  executor  acts 
pursuant  to  the  directions  of  the  Probate  Court,  and 
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ia  guided  by  the  statutes  regulating  the  doings  of  ex- 
eoutorSy  while  a  testamentary  trustee  is  usually  sub- 
ject to  the  directions  of  the  Circuit  Court,  and  is  freed 
from  the  statutory  limitations  imposed  upon  execu- 
tors and  administrators :  Estate  of  Matthew  Delaney, 
49  Cal.  76;  In  re  WUliams,  92  Cal.  183  (28  Pac.  227, 
679) ;  In  re  Pearsons,  98  Cal.  603  (33  Pac  451) ;  Ben^ 
nalach  v.  Richards,  116  Cal.  405  (48  Pac.  622) ;  Estate 
of  Pforr,  144  Cal.  121  (77  Pac.  825) ;  Bennaiaoh  v. 
Richards,  125  Cal.  427  (58  Pac.  65). 

If  the  testator  had  devised  the  land  to  a  designated 
person  with  directions  to  sell  and  execute  a  specified 
trust,  and  if  the  testamentary  trustee  had  made  a  con- 
tract to  sell,  quite  a  different  question  would  be  pre- 
sented. The  Dangerfield  will  confers  the  naked  power 
to  sell  upon  the  executrix,  who  must  exercise  the 
power  as  executrix,  and  not  as  a  testamentary  trustee, 
in  the  administration  of  the  estate  pursuant  to  the 
statutes  governing  the  sale  of  land  by  executors  and 
administrators  and  subject  to  the  jurisdiction  of  the 
Probate  Court.  The  so-called  option  to  purchase  is  a 
nullity,  and  cannot  be  enforced  against  the  executrix 
in  any  court. 

The  decree  is  affirmed.  !&]ffibmhd. 

Mb.  Chief  Justiob  MoBRms,  Mb.  Jxtstiob  Bxah  and 
Mb.  Justiob  Bbksok  concur. 
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ABORTION* 

Abofttoii— 'Blwiflolii 

1.  Procuring  an  unlawful  abortion  npoB  anj  woman  alwaja  la- 
toItob  an  assault  in  law,  oren  when  it  is  done  with  her  consent  and 
conniTance,  because  no  one  can  consent  to  an  unlawful  act.  (Stnta 
T.  Famam,  211.) 

See  Homicide,  1,  t. 

A0KNOWLEDOHSN1* 
Bee  Dedication,  8. 

AOnOH. 

Aetton— Partiet  Jolntlj  LUble— Def avlt. 

1.  Where  the  complaint  alleged  a  joint  liability  of  all  dofendantiL 
the  court  maj  proceed  to  trial  as  to  those  who  have  answered  and 
joined  issue  without  first  entering  default  and  judgment  against 
others  who  had  been  served  but  did  not  appear,  for  the  old  techni- 
calitj  with  respect  to  joint  actions  has  been  relaxed,  and,  though  a 
joint  liabilitj  is  ayerred,  recoyerr  may  be  had  on  proof  of  a  loyeral 
Uabilitj.     (Hewej  y.  Andrews,  448.) 

See  Arbitration  and  Award,  !• 

See  Assignments,  1,  2. 

bee  Attomej  and  Client,  1,  4,  6,  7,  9. 

Bee  Bills  and  Notes,  6-10|  18* 

See  Carriers,  8. 

See  Electricity,  8. 

Bee  Judgment,  1,  2. 

See  Pleading,  1« 

800  Wills,  8. 

ADMIBSIOlia 
Bee  Byidenee,  4. 

ABVEBSB  POBflBBSIOir. 

AdTone  Possesiioii— Bequlsitef^Bff  ect. 

1.  Continuous  adyerse  possession  of  land  for  ten  yean  under  a 
claim  of  title  is  sufficient  to  pass  to  the  possessor  the  fee-simple  estate. 
(Parker  y.  Kelsey,  834.) 

Adyerse  PossesaloiH-Bequisltes — ^Parol  01ft 

2.  A  parol  gift  of  land  is  sufficient  to  inaugurate  adyerse  poseee 
sion.     (Parker  y.  Kelsey,  334.) 

Adyerse  Poeseiilon— Effect— Extent. 

8.  Where  plaintiffs  claim  by  adyerse  possession  inaugurated  by  a 
parol  gift  of  land,  they  may  obtain  title  to  the  portion  actually  ineloeed 
only.    (Parker  y.  Kelsey,  834.) 

(715) 


716  Indsz. 


Advone  Powtm— Oolat  of  Title— Deed. 

4.  The  grantee  of  lands  from  the  state  of  Oregon  wliieli  tlie  state 
bad  aequired  under  the  swamp-land  acts,  Act  Cong.  September  28. 
1850,  as  extended  by  Act  Gong.  March  12,  1860,  who  at  once  entered 
into  possession,  had  color  of  title  under  his  deed.  (McGomas  ▼• 
Northern  Pac.  Co.,  639.) 

Adrene  Poflfeealon— Public  Lindi    Qrant  ftom  tTnited  Statei. 

6.  In  Tiew  of  Act  Cong.  Feb.  14,  1859,  e.  88  (11  SUts.  884),  ad- 
mitting Oregon  into  the  Union^  Section  4  of  which  provides  that  the 
people  of  the  state  shall  provide  by  an  ordinance  irrevocable  with- 
out consent  of  the  United  States  that  the  state  shall  never  interfere 
with  the  primary  disposal  of  the  soil  within  the  same  by  the  United 
States,  when  the  United  States  issued  patents  to  land,  it  thereby 
made  a  primary  disposal  of  the  soil,  and  the  title  so  transferred  was 
no  more  immune  from  the  attack  of  the  state  eourts  than  if  such 
conveyance  had  been  executed  by  a  private  party,  and  could  be 
defeatea  by  showing  of  title  by  adverse  possession.  (McComas  ▼• 
Northern  Fac.  Co.,  639.) 

Adverse  Poeaeiiloii^Pleadliig— Ck)iii]^aliit. 

6.  In  a  suit  involving  title  to  land,  a  complaint  alleging  that  the 
plaintiffs  have  had  possesion  of  all  the  land  under  color  of  right  and 
by  hostile  adverse  possession,  and  that  they  have  been  in  actual  occu- 
pancy of  all  the  land,  that  they  have  held  the  land  in  open,  plain 
and  notorious  possession  against  the  entire  world,  and  that  they  nave 
been  in  continuous  possesion  for  more  than  11  years,  constituted  an 
assertion  of  title  by  prescription.    (Basmussen  v.  Winters,  674.) 

See  Tenancy  in  Common,  1* 


Bee  Pleading,  6-8,  10. 

Amendment  l>arliig  TrlaL 
See  Pleading,  3-5. 

floffldency  of  mdictmenl  Ohargliig  'Torture^  eT  Adtails  WttMiik 
Stating  Mneni 

See  Criminal  Law,  7. 

APPEAt.  AND  EBSOB. 

Appeal  and  Error— Declaiona  Keviewable— Part  of  Jndgmenl 

1.  Sections  549,  550,  L.  O.  L.,  declare  that  any  party  to  a  judgment 
or  decree,  not  rendered  by  confession  or  for  want  of  an  answer,  may 
appeal  therefrom,  or  from  some  specified  part.  In  an  action  on  a  note 
brought  against  several,  the  answers  of  the  several  defendants  raised 
different  issues.  There  was  judgment  in  favor  of  one  of  the  defendants 
and  af^ainst  the  others.  Held  that,  while  the  statute  does  not  author- 
ize  k  party  to  maintain  separate  appeals  from  different  parts  of  a 
judgment,  yet  in  such  ease  plaintiff  might  appeal  from  that  part  of 
the  judgment  in  favor  of  one  of  the  defendant!.  (Everding  A  Par* 
reU  V.  Toft,  1.) 
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Appeal  and  Brror— Time  In  WMeli  to  Secre  Notice  of  Appeal— • 
Statute. 

2.  Under  Section  550,  L.  0.  L.,  as  amended  by  Laws  of  191S, 
page  617,  Section  1,  requiring  service  of  a  notice  of  appeal  within 
60  days  from  the  date  of  the  judgment,  and  Section  541,  declaring 
that  service  by  mail  is  deemed  complete  on  the  first  day  after  the 
date  of  deposit  of  the  notice  in  the  postoffice  that  the  mail  leaves 
such  postoffice,  a  notice  of  appeal  from  a  judgment  rendered  May  28, 
1016,  mailed  on  July  22d,  excluding  the  day  that  judgment  was 
rendered  and  including  the  last  day,  was  not  mailed  until  the  sixty- 
first  day,  and  was  too  late,  and  the  appeal  will  be  dismissed.  (Hut- 
chison V.  Crandall,  27.) 

Appeal  and  Exror— Becord  on  Appeal— Transcript  of  BTldence. 

3.  An  appeal  will  not  be  dismissed  in  an  equity  ease,  although  the 
transcript  ot  the  testimony  is  not  sent  up,  since  the  question  of  the 
sufficiency  of  the  complaint  may  nevertheless  be  considered.  (St. 
Martin  v.  Hendershott,  58.) 

Appeal  and  Error— Record  on  Appeal— Time  of  Filing. 

4.  Although  an  abstract  on  appeal  was  not  filed  within  the  time 
allowed  by  law,  the  appeal  would  not  be  dismissed  where  the  appel- 
lant showed  no  disposition  to  delay  the  hearing.  (St.  Martin  v.  Hen- 
dershott, 58.) 

Appeal  and  Error— BeTiew-Mattere  Bevlewable. 

5.  On  motion  to  dismiss  an  appeal,  the  objection  that  the  tran- 
script and  abstract  do  not  intelligiblv  present  any  question  to  be 
decided  will  not  be  considered.     (St.  Martin  v.  Hendershott,  58.) 

Appeal  and  Brroi— Abetraet  of  Record— FaUnre  to  File. 

6.  Where  no  abstract  was  filed  within  20  days  after  the  transcript 
was  filed  as  required  by  Supreme  Court  Bule  YI  (56  Or.  616,  117  Pac. 
ix),  and  no  reason  given  for  the  neglect,  an  appeal  will  be  dismissed 
upon  motion.  (Tamhill  Sanitary  Public  Market  Co.  v.  Strowbridge, 
80.) 

Appeal  and  Error— Review— Inetmctions. 

7.  Where  the  instructions  correctly  present  the  law,  a  judgment 
will  not  be  reversed  for  mere  technical  inaccuracies.  (Doerstler  v. 
First  Nat.  Bank,  92.) 

Appeal  and  Error— Instmctioiui— Necessity  of  ReqaestSw 

8.  Under  Section  139,  L.  O.  L.,  providing  that  the  court  shall  state 
to  the  jury  all  matters  of  law  thought  necessary  for  their  information, 
but  shall  not  present  the  facts  of  the  case^  and  shall  tell  the  jury 
that  thev  are  the  exclusive  judges  of  questions  of  fact,  and  Section 
868,  declaring  the  jury  the  judges  of  the  evidence,  unless  it  is  de- 
clared to  be  conclusive,  and  that  they  are  to  be  instructed  as  to  pre- 
cautionary matters,  no  failure  of  the  court  in  submitting  a  party's 
theory  of  the  case  can  be  considered  on  appeal,  except  upon  the  denial 
of  a  reouested  instruction  directly  stating  the  law  applicable  to  the 
case.     (Sorenson  v.  Kribs,  130.) 


Appeal  and  Error— Instraetiomi — Review. 

9.    In  an  action  for  damages  for  defendant's  misrepreeemtation  of 
his  anthority  to  employ  plaintiiPi  assignor  as  a  brok«r  on  behalf  of 
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tht  owner,  wliere  defendant  aequieteed  in  tlie  eourt'i  instrnction  that 
plaintiff  was  entitled  to  the  entire  eommission  and  interest,  or  noth- 
ing^ the  defendant  had  no  reason  to  complain  of  the  court's  refusal 
to  instruct  that  plaintiif  could  not  recover  if  the  agreement  was  for 
defendant's  payment  to  plaintiflTs  assignor  of  part  of  the  commission 
to  be  received  from  the  owner,  or  that,  if  the  contract  between  plain* 
tiff's  assignor  and  defendant  was  for  the  division  of  the  commission 
between  themselves  and  another,  the  verdict  should  be  for  the  de- 
fendant.    (Sorenson  v.  Kribs,  130.) 

Appeal  and  Error— BeTiew— Broad  Equities  of  Oaae. 

10.  In  a  law  action,  where,  on  appeal,  only  alleired  errors  duly 
assigned  can  be  considered  the  argument  upon  the  'Abroad  equities" 
of  toe  case  has  no  place.     (Borenson  v.  Kribs,  130.) 

Appeal  andt  Error— DiBposlticm  of  the  Oaie— Inereatixig  Judgmaiit— 
Undijvatad  Bridenoe. 

11.  In  an  action  for  attorney's  fees,  where  the  evidence  as  to  part 
of  the  employment  and  the  reasonable  value  of  the  services  rendered 
thereunder  was  undisputed,  but  the  jury  returned  a  verdict  only  for 
the  amount  actually  expended  by  the  attorney,  the  Supreme  Court 
will  add  to  the  judgment  the  nncontroverted  value  of  the  services 
not  contested.     (Oliver  v.  Crane,  166.) 

Appeal  and  Error— Statute  Kelattng  to  Time  of  Taking  Appeal— When 
Appeal  will  be  Diamlised. 

12.  Under  Section  201,  L.  O.  L.,  providing  that  upon  a  jury  trial, 
judgment  in  conformity  with  the  verdict  shall  be  entered  by  the  cleric 
on  the  day  the  verdict  is  rendered,  Section  548,  as  anlended  by  Laws 
of  1911,  page  105,  providing  that  a  motion  for  a  new  trial  shall  not 
stay  the  six  monthe'  time  formerly  limited  in  which  to  take  an  appeal 
until  the  motion  was  determined,  and  that  the  appeal  to  be  effectual 
must  be  taken  within  six  months  from  the  entry  of  judgment,  and 
Section  550,  as  amended  by  Laws  of  1913,  page  617,  Section  1,  subdi- 
vision 5,  requiring  an  appeal  to  the  Supreme  Court  to  be  taken  within 
60  days  from  the  entry  of  the  judgment  appealed  from,  an  appeal  to 
the  Supreme  Court  must  be  taken  within  60  days  from  the  original 
entry  of  judgment,  when  a  motion  for  new  trial  is  not  granted,  and 
otherwise  the  appeal  will  be  dismissed.     (Stanfield  v.  Mahon,  290.) 

Appeal  and  Error— Time  to  Appeal— Conqjiatation. 

13.  Where  defendant  moved,  for  judgment  non  ohaiante  veredicto^ 
such  motion  would  not  ordinarily  suspend  the  running  of  the  limita- 
tion for  appeal,  in  view  of  Section  201,  L.  O.  L.,  requiring  judgment 
in  conformity  with  the  verdict  to  be  entered  on  the  day  of  the  ver- 
dict; but,  where  the  original  judgment  was  modified  by  dismissal  as 
to  one  defendant,  the  appeal  time  for  another  defendant  runs  from 
the  second  judgment,  and  appeal  within  60  days  thereof  is  in  time. 
(Hewey  v.  Andrews,  448.) 

Appeal  and  Error— BeTiew—^Harmlen  Error. 

14.  Error  in  instructing  the  jury  that  they  might  find  against  a 
particular  defendant  is  cured  by  subsequent  vacation  of  judgment 
and  dismissal  of  the  .action  against  him.     (Hewey  v.  Andrews,  448.) 

Appeal  and  Error— Objections — Sofilciencj. 

15.  In  an  action  by  a  broker  for  commissions,  objection  to  the  ad- 
mission of  parol  evidente,  on  the  ground  that  no  parol  evidenee  wai 
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admissible  to  establish  any  of  the  issues  in  tbe  «ase  beeaose  of  the 
•tatate  of  frauds  (Section  808,  L.  0.  L.),  is  insulBcient  to  raise  the 
question  whether  particular  parol  evidence  was  admissible,  for  parol 
evidence  was,  of  course,  admissible  to  establish  some  of  the  issues 
in  the  case,  such  as  whether  a  sale  was  effected,  etc.,  though  the 
employment  could  not  be  established  in  that  manner.  (Hewej  v. 
Andrews,  448.) 

Appeal  and  Error— Jnrlfdictioii  of  Appellate  Oomt. 

16.  In  an  action  to  foreclose  a  lien  on  real  property  outside  of  the 
county,  where  the  trial  court  did  not  have  jurisdiction  for  that  pur- 
pose, the  Supreme  Court  does  not  have  jurisdiction  on  appeal.  (Hrst 
Nat.  Bank  v.  Courtright,  400.) 

Appeal  and  Error— Detemdnatioii  of  Case— Decree— Change  of  Con- 
ditions. 

17.  Where  pending  an  appeal  from  an  order  erroneously  dismissing 
a  suit  for  injunction  against  street  paving,  for  the  reason  that  part 
of  the  land  of  one  remonstrant  was  not  to  be  counted  in  determining 
the  sufBciency  of  the  remonstrance,  the  paving  had  been  laid  so  that 
the  injunction  would  be  ineffectual,  a  decree  will  be  rendered  re- 
■straining  the  city  from  assessing  any  of  the  cost  of  the  improvement 
against  the  plaintiffs.     (Lais  v.  Silverton,  503.) 

Appeal  and  Error— Bcope—Snfllciency  of  Erldenoe. 

18.  If  there  is  any  competent  evidence  in  the  record  to  sustain  the 
finding  of  the  trial  court  in  a  ease  tried  without  a  Ju^,  the  judg- 
ment must  be  affirmed.     (Morris  v.  Leach,  509.) 

Appeal  and  Error— Scope  of  Bevlew— Preserratlon  of  Bzceptione. 

10.  Where  no  bill  of  exceptions  is  attached  setting  up  errors  in 
certain  rulings  and  there  is  no  appeal  from  such  rulings,  the  specifica- 
tions of  error  cannot  be  considered.     (Morris  v.  Leach,  509.) 

Appeal  and  Error— Harmlen  Brroi^-Inftnictione. 

20.  In  action  by  attorneys  for  compensation,  where  it  appeared  the 
attorneys  did  work  not  eontemplated  by  the  terms  of  their  contract, 
but  made  no  extra  charge  therefor,  and  defendant  made  no  counter- 
•claim  for  damages  from  plaintiffs'  failure  to  perform  their  contraet, 
an  instruction  that,  if  plaintiffs  conducted  all  the  "litigation"  which 
was  conducted  for  the  desired  end,  they  were  entitled  to  recover,  was 
not  prejudicial  to  defendants.     (Snow  v.  Beard,  518.) 

Appeal  and  Error-Appellant— Awlgnee. 

21.  Section  27,  L.  O.  L.,  requiring  every  action  to  be  prosecuted  in 
\he  name  of  the  real  party  in  interest.  Section  88.  providing  that  no 
action  shall  abate  by  the  death,  marriage  or  otner  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive,  and  Section  549,  providing  that  any  party  to  a  judg- 
ment or  decree  other  than  one  given  by  confession  or  for  want  of 
mn  answer  may  appeal  therefrom,  when  construed  in  pari  materia,  do 
not  require  a  substitution  in  any  case  except  the  death  of  a  party, 
and  under  them  an  assignee,  to  whom  a  party  has  assigned  Ids  in- 
terest in  the  property  affected  by  the  decree  anbteqaent  to  its  rendi- 
tion, can  appeal  from  the  decree  in  the  name  of  his  assignor.  (Meyera 
▼.  Hot  Lake  Sanatorium  Co.,  587.) 
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'Apv^Bl  and  Error— H«rml6M  Brror— Pleading— Tedmictl  Erzoc. 

22.  In  a  salt  to  foreclose  a  tnut  deed  which  provided  that,  after 
default,  the  trustee  might  institute  foreclosure  proceedings  when  re- 
quested to  do  so  bj  the  holders  of  at  least  one  half  the  outstanding 
Donds  secured  thereby,  a  technical  error  in  the  complaint,  in  stating 
that  a  majority  of  the  holders  of  one  half  the  outstanding  bonds  had 
requested  the  trustee  to  act,  which  error  was  not  made  a  ground  of 
demurrer  and  was  not  called  to  the  lower  court's  attention  so  that  it 
night  be  eorrected  by  amendment,  does  not  require  a  revertal  of  the 
decree  rendered  after  a  demurrer  had  been  overruled.  (Meyers  v.  Hot 
lAke  Sanatorium  Co.,  587.) 

Appeal  and  Error^-Preeenting  ^tnestions  Below— Kecetfitj—Omiiaioii 
of  Material  Averment  from  Complaint, 

23.  Where  the  complaint  omits  a  material  averment,  a  decree  for 
complainant  will  be  reversedi  though  the  ondialon  wae  not  ealled  to 
the  lower  court's  attention  by  the  demurrer.  (Meyers  v.  Hot  Iiake 
Sanatorium  Co.,  587.) 

Appeal  and  Error— Review— New  Trial. 

24.  The  trial  court  having  the  power,  within  the  time  allowed,  to 
aet  aside  a  final  determination  and  oraer  a  new  trial  when  it  dis- 
covers a  mistake  of  law  has  been  made  which  would  necessitate  & 
reversal  on  review  the  question  to  be  considered  on  appeal  from  an 
order  allowing  a  motion  to  set  aside  a  verdict  and  judgment,  and  for 
a  new  trial,  because  of  error  committed  by  overruling  a  motion  for 
nonsuit  and  a  motion  for  a  directed  verdict  for  defendant  because  an 
alleged  oral  modification  of  an  original  written  contract  was  not 
established,  ia  whether  the  evidence  received  in  respect  to  the  alleged 
oral  modification  was  sufficient  to  authorize  a  submission  of  the  cause 
to  the  jury.     (Wakefield  v.  Supple,  595.) 

Appeal  and  Error— Scope  of  Beview-^l»enee  of  BlU  of  Bzc^^ona. 

25.  In  the  absence  of  a  bUl  of  exceptions,  the  appellate  court  can 
consider  only  whether  the  findings  support  the  judgment.  (Frazier 
V.  CottreU,  614.) 

Appeal  and  Error— Obange  of  llieory  on  Appeal. 

26.  In  a  suit  involving  title  to  land,  where  the  complaint  asserted 
title  by  prescription,  ana  the  case  was  tried  on  tiiat  theory,  nlain- 
tiffs  cannot  on  appeal  try  the  case  on  the  basis  of  an  action  to  deter-^ 
mine  a  disputed  boundary.     (Basmussen  v.  Winters,  674.) 

See  Criminal  Law,  10,  15,  16,  16. 
See  Eminent  Domain,  1,  2. 
Bee  Homicide,  11. 

APPBOPBIATIOH. 
See  Waters  and  Watercourses,  1-4. 

ABBITBATUnff  AMD  AWABD. 

Arbitration  and  Award— Action  on  Award— Complaint — Sofilclenej. 

1.  A  complaint,  in  an  action  upon  an  award  of  a  board  of  arbl> 
tratieB  fixing  the  amount  due  plaintiff  on  the  rescission  of  his  re- 
lease from  defendants,  husband  and  .wife,  diaelosUg  affirmatively  that 
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ik9  defendant  wife  did  not  si^n  the  leaee  and  that  it  wai  the  aet  of 
the  hnsband  alone,  and  that  tne  agreement  to  arbitrate  was  the  aet 
of  the  hasband,  acquieseed  in  by  the  wife,  and  that  an  award  waa 
made  against  tne  husband  but  not  against  the  wife,  stated  no  cause 
of  action  against  the  defendant  wife.     (Goen^  t.  MeAHster  Z97.) 

ABB  HBHMJaJI  *» 

For  Pnblie  ImiKroTements. 

See  Municipal  Corporations,  1-3. 

A88IONMBNT&. 

Amignmenti— Bi^t  of  Action. 

1.  A  husband's  assignment  to  his  wife  of  his  claim  agalnit  ma 
owner  for  a  commission  for  effecting  a  sale  of  land  would  not  suffice 
as  a  transfer  of  the  husband's  cause  of  action  against  a  broker,  who 
misrepresented  himself  to  be  empowered  by  the  owner  to  emploj 
plaintiff's  husband;  and  unless  she  obtained  an  assignment  of  the 
claim  against  the  agent  before  action  was  brought,  she  could  not  re- 
cover against  him.     (Sorenson  y.  Kribe,  130.) 


ABdgnmenta— Bigbt  of  Action — Qnestion  for  JnrT— Time  of  Aaalgn- 
ment* 

2.  In  an  action  by  a  wife  as  the  assignee  of  her  husband  to  recover 
damages  from  defendant  for  his  misrepresentation  of  his  authority 
from  an  owner  to  employ  the  husband  as  a  broker,  held,  that  it  was 
for  the  jury  to  determine  whether  the  assignment  of  the  claim  waa 
made  before  the  action  was  commenced.     (Sorenson  y.  Kribs,  130.) 

Arnignmenti    Validity— Beqinlsltes  ana  Sofllcieney. 

3.  A  properly  dated  instrument,  addressed  to  an  Individual  and 
•aying,  'kindly  pay  J.  the  rent  due  January  15,  1915,  amounting  to 
#15.00,"  and  signed  by  the  landlord,  prior  to  the  giving  of  which  the 
assignee  had  been  told  by  phone  by  the  addressee  that  he  would  ]f  ay 
the  money  on  such  order,  is  a  sufficient  assignment,  since  it  particu- 
larly deecribes  a  specific  fund.     (Morris  v.  Leach,  509.) 

A  ■stgnimmti—Validitj— Effect 

4.  Where  the  evidence  shows  that  notice  of  an  assignment  of  • 
specific  fund  was  brought  home  to  the  debtor  before  execution  of  a 
writ  of  attachment  and  garnishment,  such  writ  is  inadmissible  in  an 
action  by  the  assignee  to  recover  the  fund.    (Morris  v.  Leach,  509«> 

See  (Hmiahmenty  !• 

AflffUMPTIOH  OF  BI8X. 
See  Trial,  3. 

ATTOBNBT  AKB  OUEKT. 

Attorney  and  Client— Action  for  FMs— Answer— Oontlngent  Fee  Con- 
tract. 

1.  In  an  action  for  attorney's  fees,  where  the  complaint  alleged 
that  the  fees  were  in  part  agreed  upon  and  asked  for  a  reasonable 
value  df  the  balance,  an  answer  generally  ^^nying  allegations  of  the 
complaint  "except  as  hereinafter  alleged,"  and  then  alleging  that  the 

•9 
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services  were  rendered  on  a  contingent  fee  and  no  damages  were  re« 
eoTored,  was  snfBcient  to  raise  the  issue  that  plaintiff  was  employed 
on  a  contingent  fee  contract.     (Oliyer  t.  Crane,  166.) 

Attomty  and  Olient— Blglit  of  Olient  to  OomproiniM  Suit. 

2.  The  client  has  a  right  to  compromise  a  suit  or  action  without 
the  knowledge  or  consent  of  his  attorney,  and  even  against  hit 
protest.     (Snow  v.  Beard,  518.) 

Attomey  and  OUent — Oompensation— Effect  of  Oompromiio. 

3.  Compromise  by  a  client  of  a  case  does  not  affect  his  attorneys* 
right  to  stipulated  and  earned  compensation,  in  the  absence  of  agree- 
ment reducing  such  compensation.     (Snow  y.  Beard,  518.) 

Attorney  and  Olieoife— -Action  for  Oompensatlonr— Directed  Verdict. 

4.  In  action  for  attorneys'  compensation,  held  not  error  to  deny 
defendants'  motion  for  directed  yerdict.     (Snow  y.  Beard,  518.) 

Attorney  and  Olient— Attorneya*  Iilen— Property  Subject. 

5.  Where  attorneys  collected  on  a  judgment  $300  of  costs  which 
liad  been  adyanced  by  their  clients  to  pay  expenses  in  preparing  for 
the  trial  of  causes,  a  lien  for  their  professional  seryices  attached 
thereto,  since  the  object  for  which  the  money  was  advanced  had  been 
accomplished,  and  the  costs  thus  having  come  into  the  attorneys' 
possession  in  the  course  of  their  employment  made  the  sum  lO 
received  equivalent  to  a  general  deposit.     ^Snow  v.  Beard,  518.) 

Attorney  and  Olient— Action  for  Oompensation— Evidence. 

6.  in  such  action  it  was  proper  to  exclude  defendant's  answer  to 
a  question  designed  to  elicit  that  he  has  secured  other  counsel  because 
of  plaintiffs'  hostile  conduct  and  attitude,  where  there  was  no  evi- 
dence offered  by  defendants  tending  to  show  they  were  embarrassed 
•or  hindered  by  any  act  of  plaintiffs,  or  that  they  lost  any  rights  to  a 
iair  trial,  since  the  mental  attitude  of  a  witness  or  his  opinion  as  to 
hypothetical  statement  of  facts  could  not  be  material.  (Snow  v. 
Beard,  518.) 

Attorney  and  Olient— Action  for  Oompensation— imtmctioi^— *Utlp 

gate." 

7.  In  action  by  attorneys  for  compensation,  an  instruction  that 
the  written  contract  did  not  fully  set  forth  what  the  services  were  to 
be,  that  being  for  the  jury  to  determine,  etc.,  was  not  erroneous  at 
directing  the  jury  to  consider  no  services  performed  by  plaintiffs  ex- 
cept such  as  were  rendered  in  litigating  causes  for  their  clients: 
the  word  "litigate"  used  in  the  complaint  limiting  the  service  alleged 
to  have  been  engaged  to  testing  or  trying  for  the  clients  the  validity 
of  disputed  claims  by  suits,  actions,  or  proceedings  in  eoorts  of  law 
•or  equity.     (Snow  v.  Beard,  518.) 

Attorney  and  Olient— Action— Instmctiona. 

8.  In  action  by  attorneys  for  services,  an  instruction  authorizin0 
recovery  if  plaintiffs  had  completed  their  part  of  the  contract  up  to 
the  time  of  settlement  by  their  clients  held  proper.  (Snow  y.  Beard, 
^18.) 
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Attorney  and  Olient— Action  for  Oompensatlon— Instmctions. 

0.  In  action  by  attorneys  for  services,  an  instrnction  that  the 
attorneys  coold  not  be  deprived  of  their  rights  to  the  stipulated  fee 
for  services  by  the  clients'  settling  the  case  was  not  error,  where 
there  wae  no  allegation  in  the  answer  of  damages  from  refusal  of 
plaintiffs  to  proceed  with  litigation,  and  thereby  compelling  settle- 
ment.    (Snow  V.  Beardy  518.) 

Inability  for  Attorney's  Fees. 
See  Bills  and  Notes,  16. 

AUTHOBIT7* 

See  Principal  and  Agent,  1-4. 

BAB  FAITH. 

Bee  Bills  and  Notes,  4. 

BAITiMByr, 
Bailment — ^Elementi. 

1.  An  order  for  advertising  material,  consisting  of  cuts  and  font 
of  type  to  be  held  at  the  expiration  of  the  contract  subject  to  the 
order  of  the  addressee,  on  acceptance,  consummated  a  contract  by 
which  the  possession  of  specific  articles  of  personalty  was  to  be  trans- 
ferred temporarily  from  the  owner  to  others  to  accomplish  a  special 
purpose,  and  hence  the  agreement  was  a  bailment.  (Onteault  Adver- 
tising Co.  V.  Brooks,  434.) 

Baflment— Elements — ^Delivery. 

2.  Delivery  is  the  essential  element  of  a  bailment,  which  trust 
relation  begins  when  the  i>osse8sion  of  personalty  is  transferred  to  the 
bailee.     (Chitcault  Advertising  Co.  t.  Brooks,  ^4.) 

Bailment— UablUties  of  Parties. 

3.  Under  an  order  by  defendants  to  "ship  us  at  our  expense" 
advertising  material  to  be  held  subject  to  plaintiff's  order  at  the 
termination  of  the  contract,  where  the  plaintiff  delivered  tiie  adver* 
tising  matter  for  shipment  to  a  carrier  selected  by  it  before 
defendants  countermanded  their  order,  the  defendants  are  liable  for 
the  sum  they  agreed  to  pay  for  use  of  the  advertising  matter.  (Out- 
cault  Advertising  Co.  y.  Brooks,  484.) 

Bailment— Contract— Executed  Contract— Damages  for  Breach. 

4.  Where  defendant  ordered  advertising  matter  from  plaintiff, 
which  was  to  be  used  for  one  year  and  then  held  subject  to  plaintiff's 
orders,  the  contract  became  executed  when  the  goods  were  delivered 
to  a  carrier  consigned  to  defendant,  the  same  as  In  the  case  of  a  sale, 
and  defendant's  refusal  thereafter  to  accept  the  goods  did  not  render 
the  contract  executory  so  as  to  prevent  plaintiff  from  recovering  the 
entire  contract  price,  and  to  limit  his  recovery  to  damages  merely. 
(Outcault  Advertising  Co.  v.  Brooks,  434.) 

BAMEBUPTUT. 

Banknuvtcy— Preference— EecoYery  by  Trustee. 

1.  Where  the  enforcement  of  a  judgment  obtained  against  a  bank* 
rupt  works  a  preference  within  the  meaning  of  the  Bankruptcy  Aet 
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(Act  Cong.  July  1,  1«98,  e.  541,  30  Stat.  544),  the  troftee  in  bank- 
mptej  is  entitled  to  reeover  from  the  judgment  ereditor  the  amount 
received  on  the  judgment.     (Anderson  v.  Stayton  State  Bank,  357.) 

Bankrnptcy— Preference— Tni8tee*i  Action  to  Set  Aside— OtoiumIb. 

2.  A  trustee  in  bankruptcy  cannot  question  a  judgment  against  th* 
bankrupt  unless  he  alleges  and  proves  his  right  to  appear  as  the  trustee 
in  bankruptcy,  which  involves  the  filing  of  a  petition  in  bankruptcy^ 
an  adjudication,  bis  appointment,  and  his  qualification  at  trustee  of 
the  bankrupt.     (Anderson  y.  Stayton  State  Bank,  357.) 

Bankmptcy— Petition — 8iiillcienc7, 

8.  An  involuntary  petition  in  bankruptcy,  setting  forth  at  least 
one  act  of  bankruptcy  within  the  definition  of  Bankruptcy  Act,  Section 
3a  (U.  S.  Comp.  Stats.  1913,  S  9587),  and  averring  that  a  judgment 
was  obtained  by  a  bank,  and  tiiat  the  judgment  creditor  attached  funds 
and  realized  on  the  judgment  in  full,  was  sufficient  as  against  attack 
by  such  judgment  creditor,  the  defendant  in  the  trustee's  action  to  set 
aside  such  judgment  as  a  preference.  (Anderson  v.  Stayton  State 
Bank,  857.) 

Bankmptcy— Adjudicatton — Subpoenar— Presumption. 

4.  An  adjudication  in  bankruptcy  of  itself  imports  the  ezistencfr 
of  all  the  re<}ui8ite  jurisdictional  facts,  including  the  service  of  a  sub- 
poena, especiaUy  in  a  collateral  attack.  (Anderson  t.  Stayton  State 
Bank,  357.) 

Bankruptcy— Election  of  Tmstae— Becord. 

5.  A  record,  which  gave  the  title  of  the  cause  in  bankruptcy,  and 
recited  that  at  the  time  and  place  for  the  first  meeting  creditors  ap- 
peared by  one  having  a  majority  of  claims  in  number  and  amount  of 
those  presented  for  approval,  who  nominated  and  elected  plaintiff  as 
trustee,  in  the  absence  of  any  showing  that  the  trustee  was  elected 
wrongfully,  sufficiently  showed,  for  the  purpose  of  plaintiff's  action  aa 
trustee  to  set  aside  an  alleged  preference  to  the  defendant,  that  plain- 
tiff was  selected  in  full  compliance  with  Bankmptcy  Act,  Section  5b 
(U.  S.  Comp.  State.  1913,  §  9589).  (Anderson  y.  Stayton  State  Bank^ 
357.) 

Bankmptcy— Trustee's  Bond— Title. 

6.  The  approval  of  the  bond  of  a  trustee  in  bankruptcy  constitutes, 
under  Bankruptcy  Act,  Section  21e  (U.  S.  Comp.  Stats.  1913,  S  9605)^ 
conclusive  evidence  of  the  vesting  of  the  title  of  the  bankrupt's  prop- 
erty in  him.     (Anderson  v.  Stayton  State  Bank,  357.) 

Bankruptcy— Preference — ^TmsteCs  Action  to  Set  Aside— Oronnds. 

7.  Under  Bankruptcy  Act,  Sections  60a,  60b,  as  amended  (U.  &. 
Comp.  Stats.  1913,  S  9644),  authorizing  a  trustee  in  bankruptcy  to  set 

aside  a  preference,  the  trustee  in  such  action  must  show  that  the  debtor 
was  insolvent  at  the  time  of  the  entry  of  the  judgment;  that  he  suffered 
the  judgment  to  be  entered  within  four  months  of  the  filing  of  a  petition 
in  bankruptcy;  that  the  enforcement  of  the  judgment  obtained  for  the 
judgment  creditor  a  greater  percentage  of  its  debt  than  any  other 
erector  of  the  s^me  class;  and  that  the  judgment  creditor  had  reason- 
able cause  to  believe  titat  the  effect  of  sueh  judgment  was  to  give  a. 
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Sref erenee  within  the  meaning  ef  the  Bankniptej  Aet.    (Andertom  t. 
tayton  State  Bank,  857.) 

Baskniptej— Preference — Jndgmenl— Time. 

8.  In  an  aetion  by  a  tmetee  in  bankniptey  to  aet  aside  an  alleged 
preference,  the  suffering  of  a  judgment  to  be  entered  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  was  established 
by  allowing  that  all  the  proceedings  from  the  commencement  of  the 
judgment  creditor's  action  to  the  entry  of  its  judgment,  including  the 
issuance  and  return  of  the  execution  and  the  enforced  payment  of  the 
judgment,  occurred  within  four  months  before  the  filing  of  the  petition. 
(Anderson  y.  Stayton  State  Bank,  357.) 

Bankfuyicy — ^Preference— Olisa    ITotee. 

9.  Claims  against  a  partnership  and  claims  against  one  of  the  part- 
ners were  not  in  the  same  class  as  the  notes  signed  by  such  partner  and 
the  other  partner  in  their  individual  names  in  adjustment  of  a  claim 
against  the  partnership,  in  respect  to  a  preference  alleged  to  haTO  been 
obtained  by  the  holder  of  such  notes.  (Anderson  v.  Stayton  State 
Bank,  357.) 

Bankmptcy— Partnership-^oint  and  Several  Kotes— Olaim. 

10.  Toe  holder  of  joint  and  several  notes  executed  by  the  individu' 
als  composing  a  partnership  in  the  adjustment  of  a  partnership  debt 
might  share  with  claims  against  the  partnership  in  biuikruptcy  and  at 
the  same  time  participate  in  dividends  upon  claims  against  the  in- 
dividuals, on  the  theory  that  the  notes  represented  a  firm  indebtedness 
and  at  the  same  time  a  primary  individual  obligation.  (Anderson  t. 
Stayton  State  Bank,  857.) 

Bankruptcy— Indiyidnal  and  Partnership  IdabHities — Class. 

.  11.  Such  holder  would  be  obliged  to  share  with  creditors  of  the  same 
class  holding  claims  against  one  of  the  individual  partners,  but  could 
compel  the  payment  of  its  notes  in  full  before  any  dividends  were 
paid  out  of  the  individual  estate  on  pure  partnership  debts,  even  though 
there  were  no  firm  assets;  the  course  to  be  pursued  being  regulated  by 
Bankruptcy  Act,  Section  5f  (U.  S.  Comp.  Stats.  1013,  §  0589),  declaring 
that  the  net  proceeds  of  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts  and  the  net  proceeds  of  the  in- 
dividual estate  of  each  partner  to  the  payment  of  his  individual  debts, 
and  that  the  surplus  of  the  property  of  any  partner  after  paying  his 
individual  debts  should  be  added  to  the  partnership  assets  and  applied 
to  partnership  debts,  and  the  surplus  of  partnership  property,  after 
payment  of  debts,  shall  be  added  to  the  assets  of  the  individual 
partners.     (Anderson  v.  Stayton  State  Bank,  857.) 

Bankruptcy — Olalma— Class. 

12.  In  bankruptcy  a  pure  partnership  creditor  is  not  in  the  same 
elass  as  a  creditor  holding  a  claim  agamst  an  individual  member  of 
the  partnership.     (Anderson  v.  Stayton  State  Bank,  857.) 

Bankmpfecy—Clalnm— Preference— "Claaa.** 

18.  Under  Bankruptcy  Ac^  Sections  60a,  60b,  as  amended,  relatin| 
to  preferences  as  between  creoitors  of  the  same  class,  the  term  ''elass'* 
defines  tiiose  creditors  who  are  entitled  to  receive  out  of  the  bankmpi 
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estate  tbe  tune  pereanttge  of  their  daims^  however  mneh  the^  maj 
have  the  right  to  collect  from  others  than  the  bankrupt,  fo  that  in  the 
bankruptcy  proceeding  of  a  partnership  and  both  of  its  members,  joint 
notes  dgned  hj  the  partnership  and  dj  each  of  the  partners  in  the 
order  named,  and  joint  and  several  notes  signed  hj  the  partners  in 
adjustment  of  a  partnership  debt,  belonged  to  the  fourth  class  of  credi- 
tors of  a  partner  entitled  to  the  same  percentage  of  dividends,  and  the 
enforcement  of  a  judgment  on  the  joint  and  several  notes  would  work 
a  preference  and  entitle  the  trustee  to  recover  from  such  creditor  the 
amount  received  on  the  judgment.  (Anderson  v.  Stajton  State  Bank^ 
357.) 

BA19K8  AMD  BAinOMa. 

Banks  and  Bankiiig— National  Bank  Bzamlner— Ofllcial  of  Bank. 

1.  A  national  bank  examiner  is  not  an  agent  or  officer  of  a  bank 
which  he  examines.     (Doerstler  v.  First  Nat.  Bank,  98.) 

Banks  and  Banking— LUbUltj  of  Bank  for  Acts  of  OfHoers. 

2.  While  a  depositor  in  a  national  bank  is  presumed  to  know  that 
the  bank  is  without  authority  to  lend  his  funds  for  his  benefit  as  an 
individual,  the  president  of  a  national  bank,  having  made  representa- 
tions to  an  uneducated  depositor  that  his  deposit  could  be  lent  so  as  to 
be  called  within  80  days  yet  bring  a  fair  rate  of  interest,  cannot,  the 
depositor  understanding  that  the  president  was  acting  for  the  bank^ 
make  loans  of  the  depositor's  funds  without  rendering  the  bank  liable. 
(Doerstler  v.  First  Nat.  Bank,  98.) 

BILLS  AND  NOTBB. 

Bllla  and  Notat— Indonement— Bigkts  of  Holdenk 

1.  The  perpetration  of  fraud  will  not  alone  defeat  the  holder  of  a 
negotiable  instrument,  but  it  must  be  supplemented  by  a  notice  to  the 
holder.     (Everding  lb  J^rrell  v.  Toft,  1.) 

Billa  and  Notaa— Indontmant— '^oldar  In  Ihie  Oonrae.'* 

2.  Under  Section  5885,  L.  O.  L.,  defining  a  holder  in  due  course,  a 
person  is  not  a  holder  in  due  course  if  he  does  not  take  the  note  in 
good  faith  without  notice  of  any  infirmity  in  the  instrument  or  affect- 
ing the  title  of  the  person  negotiating  it.  (Everding  lb  Farrell  v. 
Toft,  1.) 

Bills  and  Notea    todoraament— Notice  of  Daf ectik 

3.  A  person  who  takes  a  note  has  notice  of  an  infirmity  in  the  in- 
strument or  defect  in  the  title  if  he  had  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith.  (Everding  ft  Farrell  v. 
Toft,  1.) 

BUla  and  Notes — Indozaemant'— Bad  Faltk  of  ladorioe— ''Nagiigenca* 
— '<Bad  Faith." 

4.  While  negligence  is  not  synonymous  with  bad  faith,  yet  where 
a  person  takes  a  note  under  suspicious  circumstances  and,  having 
means  of  knowledge,  willfully  abstains  from  making  inquiries,  his  in- 
tentional ignorance  may  result  in  bad  faith.  (Everding  ft  Farrell  v. 
Toft,  1.) 
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BUIs  and  Ufatm    Acttoni    Qiwtloiii  for  Jury. 

9.  The  question  of  good  or  bad  faith  of  the  holder  of  a  note  is 
peculiarly  for  the  jury  and  not  for  the  court,  especially  when  the 
Durden  rests  on  the  holder  to  show  that  he  became  the  holder  in  due 
course.     (Everding  ft  FarreU  t.  Toft,  1.) 

Bills  and  Notes— Actions— Burden  of  Proof. 

6.  Under  Section  5892,  L.  O.  L.,  providing  that  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiated  an  instrument  was 
defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  title  as  a  nolder  in  due  course;  when  a 
note  had  its  origin  in  fraud,  the  burden  is  on  the  owner  to  prove  that 
he  or  some  person  under  whom  he  claims  was  a  holder  in  due  eourse. 
(Bverding  i  Farrell  v.  Toft,  1.) 

Bills  and  Notes— Actions— Admissibility  of  ETldenoo. 

7.  In  an  action  by  an  indorsee  on  a  note  for  $6,000,  evidence  that 
the  plaintiff  acquired  the  note  for  $4,000  is  admissible,  especially  in 
connection  with  information  received  by  plaintiff  as  to  one  indorser 
and  inquiries  made  or  omitted  concerning  other  indorsers  and  the 
maker,  as  bearing  on  the  question  whether  the  holder  was  chargeable 
with  bad  faith.     (Everding  ft  Farrell  v.  Toft,  1.) 

Bills  and  Notes— Actions— Admissibility  of  Bridenos. 

8.  A  person  may  resort  to  circumstantial  evidence  to  show  that 
the  owner  of  a  negotiable  instrument  is  not  a  holder  in  due  eourse. 
(Everding  ft  Farrell  v.  Toft,  1.) 

Bills  and  Notes    Actions— X>nestlon  for  Jnry. 

9.  In  an  action  by  an  indorsee  on  a  note,  evidence  hM  to  present 
a  question  for  the  jury  as  to  the  good  faith  of  the  pV»«tf^.  (Bver- 
ding ft  Farrell  v.  Toft,  1.) 

Bills  and  Notes— Actions— Iflsnss  and  Proof. 

10.  Where  a  complaint  on  a  note  charges  a  defendant  with  being 
an  indorser  in  due  course  of  business,  he  cannot  be  held  liable  as  a 
maker  or  guarantor.     (Everding  ft  Jn-arrell  v.  Toft,  1.) 


Bills  and  Notes— LlabiUtlss  of  Parties— TnmsrUy  Zdablo^— ''Sse- 
ondarUy  XaUblo." 

11.  Under  Section  6028,  L.  O.  L.,  providing  that  the  person  who  by 
the  terms  of  an  instrument  is  absolutely  required  to  pay  is  primarily 
liable  and  all  other  parties  are  secondarily  liable,  the  maker  of  a  note 
is  primarily  liable  while  the  indorser  is  secondarily  liable.  (Bvording 
ft  Farrell  v.  Toft,  1.) 

Bills  and  Notes— Indorsemsnt—^'Disdiarge''  of  Indorser. 

12.  Section  6953,  subdivision  8,  L.  O.  L.,  declaring  that  a  person 
secondarily  liable  on  an  instrument  is  discharffed  by  discharge  of  a 
prior  party,  applies  onlv  to  a  discharge  by  act  of  the  creditor,  and  does 
not  include  discharges  by  operation  of  law,  nor  where,  after  a  trial  on 
the  merits,  the  note  is  destroyed  because  of  a  vice  inherent  in  the 
transaction.     (Everding  ft  Farrell  v.  Toft,  1.) 

BiUs  and  Notss    Actions— Instmctisns. 

18.  Where,  after  a  trial  on  the  merits,  it  is  determined  that  because 
of  fraud  and  notice  there  is  no  subsisting  debt  of  the  maker  of  a  note. 
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there  it  no  debt  of  an  indoreer,  and  it  is  error  to  inttmet  thmt  there 
voAj  be  a  Tordiet  in  faror  of  the  maker,  but  against  the  indorser. 
(Everding  k  Farrell  ▼.  Toft,  1.) 

Bills  and  Note#— Kon-negotlable  Instnimenta— Wliat  Ocmstitiite. 

14.  A  promissory  note,  hj  which  the  maker  agreed  to  paj  a  snm 
certain  for  value  received  on  a  date  certain,  with  interest,  which  re- 
eited  that  it  waa  given  for  the  purchase  of  a  threshing  machine,  to 
which  title  was  reserved  in  the  pajee  of  the  note,  with  right  to  de* 
elare  forfeiture  at  any  time  for  nonpayment,  even  before  the  due 
date,  is  a  non-negotiable  instrument.  (Western  Farqukar  Mach.  Co. 
V.  Burnett,  174.) 

Billa   and  Notes— Non-nagotlable  Inifcmment— Furdiasars   In  Ctood 
Faith— Bights. 

15.  The  purchaser  of  a  non-negotiable  instrument  takes  it  subject 
to  all  the  equities  between  the  original  parties,  so  that,  where  a  note 
was  given  for  the  purchase  price  of  a  thresher  under  warranty  and 
the  machine  was  not  as  warranted,  it  was  unnecessary  to  show  that 
the  payee  was  the  agent  of  the  assignee  in  making  the  sale.  (West- 
ern Farquhar  Mach.  Go.  v.  Burnett,  174.) 

Bills  and  Notes — ^Form — Joint  Note. 

16.  Notes  containing  the  language,  "We  promise  to  pay  to  the  order 
of"  the  pa^ee,  signed  by  a  lumber  company  and  by  each  of  tke  partners 
doing  business  under  such  firm  name,  were  "joint  notes."  (Anderson 
v.  Stayton  State  Bank,  357.) 

Bills  and  Notes— FoTm--"Jolnt  and  Ssrsral  Note." 

17.  Notes  executed  in  adjustment  of  a  claim  against  a  partnership 
doing  business  under  the  firm  name  and  style  of  a  company,  after  the 
time  for  payment  had  been  extended  and  the  firm  had  paid  the  interest, 
signed  by  each  of  the  partners,  were  "joint  and  several  notes"  within 
Section  5850,  L.  O.  L.,  declaring  certain  notes  to  render  the  signers 
jointly  and  severally  liable  thereon.  (Anderson  v.  Stayton  State 
Bank,  357.) 

BiUs  and  Notes— Joint  and  8ey«ral  Note — ^I^ability— Oonsideratton. 

18.  Where  joint  and  several  notes  executed  by  the  partners  of  a 
firm  originated  in  a  partnership  indebtedness  to  a  third  party,  the 
extension  of  time  for  the  payment  of  such  indebtedness  granted  by 
the  creditor's  assignee  furnished  a  sufficient  consideration  for  the  lia- 
bility which  the  individual  partners  incurred  when  they  signed  such 
notes.     (Anderson  v.  Stayton  State  Bank,  357.) 

Bills  and  Notes— Liability  for  Attorney  Fees— Demand  of  Payment. 

19.  Since  the  Negotiable  Instruments  Act  (Sections  5903, 5005, 5906, 
5907,  5911,  L.  O.  L.),  requiring  a  formal  demand  of  payment  of  a 
note,  expressly  relates  only  to  the  demand  necessary  to  charge  an  in- 
dorser or  some  other  person  secondarily  liable,  it  follows  from  the  maxim 
"Expressio  uniu8  est  exclusio  cUterius,*'  that  any  reasonable  request  to 
pay  a  demand  note,  containing  a  provision  for  the  pavment  of  at- 
torney's fees,  is  sufficient  to  put  the  maker  in  default,  if  he  fails  to 
discharge  his  obligation.    (Hodges  v.  Blayloek,  179.) 


Indbz.  729 


BiUi  and  Not60— Demand  for  Pagrmflnt*— Walyer  of  Pr«Mnt»tion. 

20.  The  maker  of  a  demand  note  waived  its  aetaal  presentation 
npon  a  demand  for  payment  by  not  asking  for  it,  and  by  rofosing 
payment  on  the  ground  that  he  did  not  then  have  the  money  and  that 
he  needed  the  amount  to  support  his  family,  (Hodges  ▼•  Blayloek, 
179.) 

See  Bankruptey,  9,  10, 

7aUiire  of  Consideration. 

See  Evidence,  7,  8. 
Bee  Partnership,  4. 

BOUMBABIB& 

Benndartee— BiUWIahnHmt— 4Hatiitor7  ProceedingB— VaUditj, 

1.  Where  adjoining  land  owners  had  their  boundary  line  surveyed, 
and  agreed  that  the  line  established  should  be  the  boundary  line,  and 
aeted  on  such  agreement  for  many  years,  and  defendant  took  the 
land  subject  to  such  agreement,  a  proceeding  by  defendant  under  See* 
tion  2991,  L.  O.  h.,  against  the  county  surveyor,  to  establish  the 
boundary,  is  a  nullity  as  to  the  adjoining  owner.  (McCuUy  ▼.  Hea« 
veme,  650.) 

Beondarlee— Poaaaeaiei^— Brldenee. 

2.  In  a  suit  to  quiet  title  involving  the  ascertainment  of  boundary 
lines,  the  fast  that  defendant,  six  months  after  the  commencement  of 
the  suit,  was  attempting  to  obtain  possession  br  inclosing  the  land 
with  a  fence,  was  of  itself  evidence  that  she  did  not  actually  have 
possession.     (McGully  v.  Heaveme,  650.) 

Boundaries— Erldence—Snfllcleney. 

3.  In  a  suit  involving  title  to  lands,  evidence  based  on  map  on 
which  surveyor  had  noted  that  the  lines  do  not  purport  to  be  estab- 
lished in  accordance  with  the  legal  subdivisions  of  quarter  sections 
lield  insufficient  to  establish  the  boundary  line  as  claimed  by  plaintiffs. 
(Basmussen  v.  Winters,  674.) 

BUBDEN  OF  PB007. 

See  Bills  and  Notes,  6. 

See  Evidence,  6. 

See  Fraudulent  Conveyances,  1,  4. 

See  Principal  and  Agent,  3. 

See  Schools  and  School  Districts,  t. 

See  Waters  and  Watercourses,  6. 

OABBIBBa 
Oarrlera— Delay  In  Transporting  Idveetock— Brldenca. 

1.  Evidence  in  an  action  for  delay  in  transporting  liveetoek,  hM 
to  sustain  a  finding  that  the  cattle  were  ready  to  be  loaded,  in  aeeord« 
ance  with  an  arrangement  with  the  carrier,  at  the  time  of  the  depart* 
ore  of  the  train.    (Blackwell  v.  Oregon  Short  line  By.  Co.,  SOS.) 
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Oarri«rf — Bliippiiig  of  Llyeitock— Deliyery  to  Oftrrior. 

2.  A  shipper  and  the  carrier  may  make  such  stipalationi  upon  the 
matter  of  deUveir  to  the  carrier  as  they  eee  fit,  and  when  so  made  thej 
are  to  govern.     (BlackweD  ▼.  Oregon  Short  Line  By.  Co.,  303.) 

Oarrieia— Shippliig  of  LiTettock— Notice  of  DeliTory  to  Oarrier. 

3.  Where  the  itation  agent  and  conductor  of  a  common  carrier  were 
informed  the  day  before  an  intended  shipment  that  the  cattle  were  to 
be  put  into  the  pens  for  shipment  according  to  custom,  no  further 
formal  notice  was  neceisary.  (BlackweU  ▼•  Oregon  Short  Line  By. 
Co.,  303.) 

Carriers — Shipping  of  Livestock— Aooeptance  of  Shipment. 

4.  Where,  in  accordance  with  a  recognized  custom,  a  shipper  noti- 
fied the  railroad  company  that  he  intended  to  ship  a  certain  number  of 
cattle  next  day,  and  had  them  ready  to  be  loaded  upon  the  arrival  of 
the  train,  such  acts,  known  to  the  carrier  and  not  objected  to,  consti- 
tuted a  delivery  and  an  acceptance  of  the  shipment;  no  written  receipt 
or  bill  of  la^g  being  necessary.  (BlackweU  v.  Oregon  Short  Line 
By.  Co.,  303.) 

Carriers—Shipping  of  Livestock— Liability. 

5.  The  liability  as  common  carrier  begins  with  the  actual  delivery 
of  the  goods  for  transportation,  and  not  merely  with  the  formal  ezecn- 
tion  of  a  receipt  or  bill  of  lading.  (BlackweU  v.  Oregon  Short  Line 
By.  Co.,  303.) 

Carriers — Shipping  of  Livestock— Delay— Bvldence. 

6.  In  an  action  for  damages  for  delay  in  transporting  a  shipment  of 
livestock,  evidence  as  to  its  market  value  at  destination  and  of  shrink- 
age per  head  held  admissible;  the  value  at  the  point  of  shipment  and 
at  destination  being  concededly  the  same  except  for  the  shrinkage. 
(BlackweU  v.  Oregon  Short  Line  By.  Co.,  303.) 

Carriers— Carriage  of  Livestock— Delay— Damages. 

7.  In  an  action  for  damages  through  delay  in  transporting  a  ship- 
ment of  Uvestock,  an  instruction  that  the  measure  of  damage  would  be 
the  depreciation  in  the  value  of  the  animals  caused  by  the  negUgent 
delay  held  proper.     (BlackweU  v.  Oregon  Short  Line  By.  Co.,  303.) 

Carriers— Delay  in  Shipment*— Actions— ^Parties. 

8.  Where  the  agent  of  a  common  carrier  is  joined  as  defendant  In 
a  suit  for  damages  for  delay  in  a  shipment  of  livestock,  but  no  cause 
of  action  is  stated  against  him,  and  instructions  are  given  as  though 
the  carrier  were  the  sole  defendant,  his  name  should  be  stricken  from 
the  judgment.     (BlackweU  v.  Oregon  Short  Line  By.  Co.,  303.) 

CASES  IN  THB  OBEGON  BBPOBTa 

Applied,  Approved,  Cited,  Distlngnishsd,  Followed  and  Ovsrralsd  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 
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OEUkETBB  OF  OlTlBSb 

Port  of  Portlmnd— Bose  ▼.  Port  of  Portland,  541. 

StoTenson  v.  Port  of  Portland,  570* 

Portland — Haneoek  Land  Co.  ▼.  Portland,  85* 

Portland — Cormaek  ▼.  Cormaek,  108. 

KoBobnrg' — Giles  v.  Boaeburg,  67. 

Woodbom — ^Woodbom  ▼•  Pablie  Serviee  Committion,  114, 

OBATTBL  MOBTOAOBB. 

Ohattti  Mortgaggg    Conditional  Bales-^Oofta  on  Foredorazo. 

1.  Where  vendee  in  conditional  tales  contract  gave  a  real  estate 
mortgage  as  additional  secnrity,  the  vendor  was  not  aUowed  attor- 
ney's fee  on  foreclosure  of  chattel  mortgage  evidencing  vendor's  lien, 
in  addition  to  attorney's  fee  for  foreclosure  of  real  estate  mortgage; 
both  foreclosures  being  for  the  enforcement  of  the  same  obligation. 
(International  Harvester  Co.  v.  Bauer,  686.) 

0ITIE8. 
Bee  Municipal  Corporations. 

OITX    OSABTBBflw 
See  Charter  of  Cities. 

OITT  OBDmANOBflL 

See  Mnnicipal  Cbrporations. 

OZaAQCSi 
See  Bankraptcy,  10,  18,  18. 

OOMPEKSATIOK. 

See  Attorney  and  Client,  3,  4,  6,  7,  9. 

ooMFBoinsa 

See  Attorney  and  Client,  2,  3. 

OOSOLTJSPnOXBBB^ 
See  Judgment,  6. 

OONDinONAIi  BAXJMl 

See  Chattel  Mortgages,  1. 
See  Sales,  1,  2. 

OONHEDBBATION. 

See  Bills  and  Notes,  20. 
See  Evidence,  7,  8. 

00H80IJDATI0H. 

See  Schools  and  Sehool  Districts,  2^ 
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OON8PIBA07. 

Bee  Criminml  Law,  18,  14. 

OONSTXTOTIOKAIi  IiA.W. 
Oenstltntional  Law— Police  Power. 

1.  When  an  owner  devotee  liis  property  to  a  nee  in  whieli  the  pnb- 
lie  has  an  intereit,  he  mnet  submit  to  be  regulated  and  eontroUea  by 
the  public  for  the  oommon  good.  (Woodbum  ▼.  Pablie  Berriee  Com- 
mission, 114.) 

Oonstitational  Law— Impalrmant  of  Oontracta  ■  Telephone  Bates. 

2.  If  a  telephone  companjr's  franehise  from  a  citj,  limiting  ratea 
to  be  charged,  is  deemed  a  contract,  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  the  Public  Utilitj  Act  (Laws  1911,  p.  483)^ 
and  before  the  state  attempted  to  regulate  such  rates,  does  not  debar 
the  state  from  increasing  tne  rates  as  fixed  in  the  franchise,  because 
when  the  state  exercises  its  police  power,  it  does  not  work  any  im- 
pairment of  obligation  of  the  contract;  the  possibility  of  the  exercise 
of  such  power  being  an  implied  term  of  the  contract.  (Woodbum  ▼• 
Public  Service  Commission,  114.) 

Constitutional  Law— Bate-ftztng  Power— Delegation  to  MnnidpaUty. 

3.  Since  the  right  to  regulate  rates  is  an  inherent  element  of  sov* 
ereignty,  such  right  can  be  delegated  to  a  municipality  only  by  clear 
and  express  terms,  and  all  doubts  must  be  resolved  against  the 
municipality.     (Woodbum  v.  Public  Service  Commission,  114.) 

Oonstitational  Law— Validity  of  Statute— Presumption. 

4.  The  presumption  is  always  in  favor  of  the  validity  of  the  stat* 
ute,  and  its  repugnancy  to  the  Constitution  must  clearly  appear. 
(Clayton  v.  Enterprise  Electric  Co.,  149.) 

Oonstitational  Law— Counties— Bight  to  8a»— Injories  to  Employees 
— 8eLf-ezecutlmg  Provisions. 

6.  Since  an  injured  workman's  action  for  damages  under  Employ- 
ers' Liability  Act  (Laws  1911,  p.  16)  is  a  tort  action,  and  a  county^ 
under  Section  358,  L.  O.  L.,  can  be  sued  on  its  contracts  and  not 
otherwise,  he  cannot  recover,  in  spite  of  Article  I,  Section  10,  of  the 
Constitution,  providing  that  every  man  shall  have  a  remedy  by  due 
course  of  law  for  any  injury;  such  provision,  as  regards  counties,  not 
being  self -executing.     (Clark  ▼.  Coos  County,  402.) 

Oonstitational  Law— initiated  Amendments — Construction. 

6.  In  the  construction  of  initiated  constitutional  amendments,  the 
intent  of  the  people  should  be  ascertained  and  given  full  effect,  with- 
out straining  any  of  the  language,  or  distorting  it,  or  giving  it  an 
unnatural  meaning,  but  according  every  word,  clause  and  sentence 
whatever  consistent  meaning  the  context  naturally  suggests.  (Hose 
V.  Port  of  Portland,  541.) 

Oonstitational  Law—- Initiated  Amendments — Constraction  Together. 

7.  Initiated  eonstitutibnal  amendments,  adopted  by  the  electorate 
at  the  same  time  must  be  eonstrued  together.  (Bose  r.  Port  of  Port- 
land, 541.) 

See  Drains,  1,  2. 

See  Municipal  Corporations,  4,  11* 

See  Statutes,  2,  8. 
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OONSTBUOTiOH* 

8ee  Constitntioiial  Law,  6|  7. 

See  Corporations,  1« 

Bee  Electrieityi  1. 

See  Insane  Persons,  1. 

See  Manicipal  Corporations,  Id* 

See  Pleading,  8. 

See  Principal  and  Agent,  2. 

See  Statutes,  1. 

See  Trial,  9. 

See  Vendor  and  Purchaser,  2. 

OONTBACTF. 

Oontraets— Joint  and  Beyeral  Oontract— ZaiaUUtr  of  Promisor. 

1.  A  joint  and  several  oontraot  is  with  each  promisor  and  also  with, 
an  jointly,  with  the  result  that  they  are  all  jointly  liable,  and  each 
Individuid  ia  liable  upon  his  separate  obligation,  and  they  may  be  sued 
jointly  or  severally  as  the  promisee  may  elect.  (Anderson  v.  Stay- 
ton  State  Bank,  357.) 

Ckmtracts — Judgment — Joint  Contract— Naturo  of  Obligation. 

2.  A  joint  contract  is  with  all  the  promisors  together,  with  the  re- 
sult that  all  must  be  sued  jointly  if  either  promisor  objects  to  a  suit  or 
tkction  brought  against  lees  than  all;  but,  if  a  judgment  is  obtained 
without  objection  against  less  than  all  who  are  jointly  liable,  the  entire 
debt  is  merged  in  the  judgment.  (Anderson  v.  Stayton  State  Bank, 
357.) 

Oontracts  — Modification — Written     CPontracte — Snbieqneiit    Parol 
Agreement. 

8.  The  terms  of  a  written  contract  may  be  altered  by  a  snbse* 
■quent  parol  agreement  of  the  parties.     (Wakefield  r.  Supple,  695.) 

OontractB—Svidenc^— Sufficiency. 

4.  In  an  action  to  recover  compensation  for  additional  work  done, 
not  contemplated  in  an  original  written  agreement,  but  alleged  to  have 
been  authorized  by  a  subsequent  parol  modification  of  the  written 
<sontract,  evidence  of  conversations  and  correspondence  between  the 
parties  held  insufficient  to  go  to  the  jury  as  tending  to  establish  that 
the  alleged  subsequent  oral  agreement  modifying  the  written  contract 
was  made.     (Wakefield  v.  Supple,  595.) 

See  Bailment,  4. 

See  Evidence,  12. 

See  Husband  and  Wife,  1. 

See  Joint  Adventures,  1,  2. 

See  Mechanics'  Liens,  1,  2. 

See  Specific  Performance,  1-ff* 

See  Vendor  and  Purchaser,  2. 

Contingent  CTontraet  for  Attomejr'a  Peii 
See  Attorney  and  Client,  1* 
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Damaget  for  Breach  of  Oontract. 
See  Bailment,  4. 

Fladng  TUeplione  Batee  by  State  not  Impairment  of  Oontraet 
See  Conetitntional  Law,  8,  8. 

OONTBAOTOa. 

See  Mechanics'  liens,  6,  7. 

OOBPOBATIOira 

Ooxporationfl— Tmat  Deed-^onttmction— Biglit  to  Foredose. 

1.  A  trust  deed,  securing  corporate  bonds,  one  article  of  wbicb 
authorized  the  trustee  to  institute  foreclosure  proceedings  when  anj 
default  in  the  payment  of  interest  or  principal  should  continue  for 
six  months  and  another  article  of  which  provided  that  in  case  of 
default  in  the  payment  of  interest  or  any  or  the  principal,  the  trustee 
might,  at  the  request  of  the  holder  of  one  half  the  outstanding  bonds^ 
declare  the  entire  amount  of  the  bonds  due,  and  authorised  tne  hold- 
ers of  a  majority  of  the  bonds  to  compel  the  trustee  to  so  declare 
or  to  waive  the  exercise  of  the  power,  or  to  annul  its  exercise  and  to 
direct  the  trustee  to  dismiss  any  suit  begun  by  it,  authorizes  the 
trustee  to  institute  foreclosure  proceedings  before  the  default  in  the 
payment  of  interest  had  continued  six  months,  if  requested  to  do  so 
by  the  holders  of  a  majority  of  the  bonds.  (Meyers  ▼•  Hot  Lake 
Sanatorium  Co.,  587.) 

OOnNTIB& 

OoimtleB— Liability— Acta  of  Officers. 

1.  In  the  absence  of  statute,  a  county  is  ordinarily  not  liable  for 
defaults  of  its  officers.     (State  ex  reL  v.  Multnomah  County,  42%,) 

OonntieB— Statute  Imposing  LiabilltleB. 

2.  Laws  of  1915,  Chapter  62,  making  a  county  liable  for  money 
lost  by  a  former  county  clerk  by  failure  of  a  bank  in  which  he 
deposited  a  litigant's  funds,  should  be  strictly  construed.  (State  ex 
rel.  v.  Multnomah  County,  428.) 

Counties — Officera— liabilitiea— €lerk. 

3.  A  county  clerk  is  not  liable  for  money  which  never  came  int<> 
his  possession.     (State  ex  reL  r.  Multnomah  County,  428.) 

See  Constitutional  Law,  5. 

00UMT7  BOADfeft. 

See  Highways* 

OOXTBTAi 

Oowrta—Jarlsdlction— State  and  Federal  Oovrts — Swamp-land»— Titles 

1.  Where  the  state's  selection  of  swamp-lands  was  rejected  by 
the  General  Land  Office,  and  no  patent  for  any  part  of  the  land  has 
ever  been  granted,  title  thereto  is  in  the  United  States,  and  while  it 
so  remains  a  state  court  is  powerless  legaUy  to  interfere  therewith. 
(McComas  v.  Korthem  Pac.  Co.,  639.) 
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Oonrta    Stete  Ctonrto— Jnxiadiction— Ooyenunent  Luidfl. 

2.  Although  a  state  court  is  powerless  to  interfere  with  the  title 
of  the  United  States  to  lands,  when  two  parties  are  seeking  to  obtain 
title  to  government  lands,  it  is  the  duty  of  the  court  to  protect  the 
possession  of  him  who  apparently  has  the  better  right  until  the  con- 
troversy can  be  adjudicated  by  the  agencies  appointed  by  the  United 
States  for  that  purpose.     (McComas  v.  Northern  Pac.  Co.,  639.) 

OBBDITOBA. 
Gee  Fraudulent  Conveyances,  1-8, 

CnEtnONAI.  LA.^. 
Orlminal  Law— Hannlem  Error. 

1.  Admission  of  testimony  of  a  girl  friend  of  deceased  that  she 
(deceased)  had  tald  her  that  she  would  stay  home  because  accused 
was  coming  to  see  her  that  evening  was  not  prejudicial,  where  with- 
out objection  there  remained  in  tne  record,  upon  answer  to  cross- 
examination,  a  statement  of  a  state's  witness  that  deceased  had  told 
some  girls  that  she  had  received  a  letter  from  accused,  and  could  not 
go  out  with  them  because  accused  was  coming  to  see  her  that  evening. 
(State  V.  Farnam,  211.) 

Criminal  Law— Evidence — Competency. 

2.  If  evidence  is  competent  for  one  purpose,  It  cannot  be  rejected 
merely  because  it  is  not  competent  for  another  purpose,  although  an 
instruction,  limiting  its  effect,  is  proper.     (State  v.  jsarnam,  211.) 

Criminal  Law— Evidence— ^3eclarationB  of  Third  PerBons. 

3.  Evidence  of  declaration  of  third  person,  tending  to  show  he 
committed  the  homicide,  is  inadmissible.     (State  v.  Famam,  211.) 

Criminal  Law — ^Evidence — Beal  Evidence. 

4.  The  admission  in  evidence  of  material  objects  or  allowing 
inspection  of  the  same,  whether  offered  in  evidence  or  not  is  within 
the  discretion  of  the  court.     (State  v.  Famam,  211.) 

Criminal  Law— Evidence, 

5.  The  refusal  six  months  after  the  homicide  to  allow  the  jury  to 
inspect  the  feet  of  a  horse  upon  whose  tracks  the  prosecution  relied 
was  not  an  abuse  of  the  court's  discretion  as  to  admitting  in  evidence 
material  objects  or  allowing  inspection  of  the  same.  (State  v.  Far- 
nam,  211.) 

Criminal  Law— Justices  of  the  Peace-Jurisdiction  of  Snbject  Matter 
cannot  be  Waived. 

6.  On  appeal  from  a  conviction  in  a  Justice's  Court,  the  only  juris- 
diction acquired  by  the  Circuit  Court  is  simply  that  of  an  appellate 
tribunal,  and  once  a  question  of  jurisdiction  presents  itself  in  any 
stage  of  a  proceeding,  and  it  is  discovered  that  the  court  has  no  juris- 
diction of  the  subject  matter,  it  is  the  duty  of  the  court  to  refuse  to 
proceed  further,  for  juriediction  over  the  subject  matter  cannot  be 
waived*    (State  v.  Goodall,  329.) 
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Orlminal  Law— Indictmtnt  and  Infarmatlon    Bufflriwiry  «f  StatOTumt 


7.  Where  the  f actg  itated  in  the  eomplaint  show  that  the  defendant 
has  done  something  that  Uie  law  prohibits,  snch  pleading  is  sufficient 
under  the  statute,  and  any  objection  to  the  information  is  waived  hj 
failure  to  specifically  demur,  on  the  ground  that  it  does  not  set  out  the 
offense  with  the  particularity  required  by  Title  XVm,  Chapter  7,  of 
Oiv.  Code,  except  as  to  the  jurisdiction  of  the  court  or  that  the  com* 
plaint  does  not  state  facts  sufficient  to  constitute  a  erime.  (State 
v.  Goodall,  329.) 

CUminal  Law— Erldenoa— Admisaibillty. 

8.  In  a  murder  case,  where  it  appeared  that  the  footprint!  of  a 
man  and  woman  and  a  woman's  hair-rat  were  found  in  the  vieinity 
of  the  body,  evidence  that  a  codefendant,  wife  of  deceased,  had  been 
seen  by  several  witnesses  near  the  scene  of  the  crime  shortly  after 
a  shot  bad  been  heard,  that  deceased  was  jealous  of  a  supposed  inti- 
macy between  defendant  and  his  wife  to  defendant's  knowledge,  and 
of  subsequent  comparison  of  the  hair-rat  with  those  used  by  the  wife, 
was  admissible  as  a  narration  of  the  circumstances  so  dosely  con* 
nected  with  the  issue  as  to  be  a  part  of  the  res  gestae  and  tending 
to  show  joint  action,  and  was  not  evidence  of  declaration  and  acts 
of  a  co-conspirator  before  proof  of  conspiracy  forbidden  by  Section 
727,  subdivision  6,  L.  O.  L.     (State  v.  Branson,  877.) 

Otimlnal  Law— Trial — Statementa  of  Ooniis^ 

9.  The  action  of  the  court  in  permitting  the  district  attorney,  Im 
his  opening  statement  to  the  jury,  to  announce  his  intention  to  prove 
that  defendant  and  codefendant,  wife  of  deceased,  had  been  seen 
together  under  peculiar  circumstances,  although  with  the  purpose  of 
raisinff  a  suspicion  of  adultery  and  thereby  establishing  a  motive  for 
the  culing,  was  not  error.     (State  v.  Branson,  377.) 

Criminal  Law— Appeal  and  Brror— Review— Instmctioiia. 

10.  The  refusal  of  a  requested  instruction  fully  covered  by  the 
^ven  instructions  was  not  erroiw     (State  v.  Branson,  377.) 

Odminal  Law— ^XMal^-LMtnictloiia. 

11.  Where  there  was  no  evidence  of  a  conspiracy  or  common  design, 
between  defendant  and  codefendant  to  murder,  a  qualification  of  an 
instruction  on  alibi  that,  if  defendants  were  actins  together  with  a 
common  design  to  bring  about  the  death  of  deceased,  it  would  not  be 
necessary  for  both  of  them  to  have  been  actually  present  at  the  crime 
but  each  is  bound  by  the  act  of  the  other  in  furtherance  of  the  comr 
mon  design,  was  error.     (State  v.  Branson,  877.) 

CMmlnal  Law— -Review- Beveraal. 

12.  Although  Article  YII,  Section  8,  of  the  Constitution,  as 
amended  in  1911,  provides  that,  if  the  Supreme  Court  shall  be  of 
opinion  that  the  judgment  of  the  court  appealed  from  was  such  as 
should  have  been  rendered  in  the  case,  such  judgment  should  be 
affirmed,  notwithstanding  any  error  committed  during  the  trial  in  a 
murder  case,  where  the  court  erroneously  instructed  the  jury  as  to 
conspiracy  between  codefendants,  the  appellate  court  mav  not  deter- 
mine what  influence  the  elimination  of  the  question  or  eonipira^ 
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would  have  upon  the  jury*!  detennination,  and  judgment  must  be 
reyersed.     (State  ▼.  Branson,  877.) 

<Mminal  Law— ETldence— Declarations  of  Conspirator— Statute. 

13.  Under  Bection  727,  subdiyision  6,  L.  O.  L.,  proyiding  that  after 
proof  of  a  conspiracy  the  declarations  or  acts  of  a  conspirator  against 
his  CO -conspirator  relating  to  the  conspiracy  may  be  admitted,  decla- 
rations of  an  alleged  co-conspirator,  jointly  indicted  and  separately 
tried,  were  inadmissible,  where  no  eyidence  of  a  conspiracy  had  been 
offered.     (State  y.  Booth,  394.) 

Criminal  Law — ^Xnstmctlons — Coaqiilracy— Evidence. 

14.  In  a  trial  for  homicide  under  a  joint  indictment  with  a  separate 
trial,  an  instruction  upon  conspiracy  to  commit  crime,  though  proper 
as  abstract  statement  of  law,  was  erroneous,  where  there  was  no 
eyidence  of  a  conepiracy  or  common  design  on  the  part  of  the  de- 
fendants to  take  the  Ufe  of  the  deceased.    (State  y.  Booih,  394.) 

CUmliua  Law— Appeal— Secord — Transmission. 

15.  The  time  fixed  by  law  for  the  filing  of  a  transcript  on  appeal 
«annot  be  extended  by  stipulation  of  the  parties  without  an  order  of 
eourt.     (State  y.  Keeney,  400.) 

Criminal  Law— ^Appeal— ^Record— TransmlssionL 

16.  After  the  expiration  of  the  statutory  time  for  filing  copies  of 
the  transcript  in  a  criminal  ease,  neither  the  trial  court  nor  appellate 
•court  can  extend  the  time  by  order  nunc  pro  ttkno;  the  right  of  appeal 
being  purely  statutory.    (State  y.  Keeney,  400.) 

Criminal  Law— Evidence  of  Settlement— Admissibility. 

17.  In  prosecution  for  larceny  of  two  horses  from  a  range,  state- 
ment of  a  witness  thai  the  defendant  in  an  interyiew  with  him  had 
""eyidenced  a  desire"  to  haye  the  ease  settled  out  of  eourt  if  possible 
was  inadmissible,  sinee  it  does  not  impute  to  the  defendant  any  utter- 
ance whateyer.     (State  y.  McLennan,  621.) 

Criminal  Law— Bvldence  of  Settlement— ^ A  dmlsslblllty. 

18.  It  was  also  inadmissible  for  the  reason  that  there  is  nothing 
inculpatory  in  wishing  to  get  a  ease  "settled.'*  (State  ▼.  ICeLennan. 
621.) 


Criminal  Law— Appeal  and  Error— Prejudicial  Error. 

19.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  error 
in  the  admission  of  testimony  of  witness  that  accused  had  eyideneed 
a  desire  to  get  the  ease  settled  out  of  eourt  if  possible  was  cured  by 
the  court's  action  in  withdrawing  the  testimony  from  the  considera- 
tion of  the  jury.     (State  y.  McLennan,  621.) 

Criminal  Law— Evidence— Other  Offensee— Admissibility. 

20.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  eyi- 
dence that  the  defendant  had  changed  the  brand  on  the  animals  and 
that  he  was  concerned  in  killing  them,  although  tending  to  proye  dis- 
tinct crimes  separate  from  the  one  mentioned  in  the  indictment,  waa 
admissible  as  tending  to  show  a  general  plan  or  as  an  attempt  to 
conceal  his  offense.    (State  r.  McLennan,  621«) 

aa  Or.— 47 
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Orimlnal  Law— Tilal-^InstnictionB. 

21.  In  a  prosecution  for  larceny  of  two  horses  from  the  range,  as 
the  killing  of  the  horse  by  the  defendant  might  be  equally  attributed 
to  the  commission  of  malicious  mischief,  defined  in  Section  1969, 
L.  O.  L..  or  to  a  desire  to  conceal  the  alteration  of  a  brand,  defined 
by  Section  1954,  or  to  the  destruetion  of  stolen  property  to  aid  in 
evading  the  consequences  of  the  larceny,  an  instruction  that,  if  the 
jury  found  from  the  evidence  beyond  a  reasonable  doubt  that  defend* 
ants  killed  the  horses  in  question  for  the  purpose  of  concealment,  they 
might  consider  the  same  as  tending  to  show  the  guilt  of  defendant  of 
the  charge  of  the  indictment,  was  error,  since,  if  the  conclusion  to  be 
drawn  from  the  circumstances  in  question  is  equivocal,  it  is  for  the 
jury  alone  to  say  what  influence  and  what  direction  shall  be  aeeorded 
the  evidence  on  the  point.     (State  v.  McLennan,  621.) 

Orlmliua  Law— BTidonoe-^iidicial  Notice. 

22.  It  is  common  knowledge,  not  requiring  expert  testimony,  that  a 

Sutreseent  or  desiccated  carcass  has  been  dead  longer  than  one  the 
esh  of  which  presents  no  indications  of  decay.     (State  v.  McLen- 
nan, 621.) 

CMminal  Law— Erldence— Admissibility. 

23.  Whether  the  body  is  stiff  or  relaxed,  whether  the  gases  of 
decomposition  have  distended  it  or  not,  the  temperature  and  moisture 
prevalent  at  the  time,  as  well  as  other  factors,  are  phenomena  to  be 
considered  in  estimating  how  long  a  body  probably  has  been  dead. 
(State  V.  McLennan,  621.) 

Orimlnal  Law— Bxperta    QnaliflcatJon. 

24.  In  a  prosecution  for  larceny  of  two  horses  from  the  range  in 
which  it  appeared  that  the  horses  had  been  found  dead  after  they 
were  discovered  in  the  possession  of  the  defendant  by  the  prosecutor, 
in  the  absence  of  testimony  as  to  whether  the  witnesses  who  had 
butchered  cattle,  sheep  or  hogs  had  made  any  systematic  or  extended 
observation  as  to  the  condition  of  the  carcasses  and  surrounding  cir- 
cumstances, their  opinion  as  to  how  long  the  horses  had  been  dead 
should  not  have  been  admitted.     (State  v.  McLennan,  621.) 

Orimiiial  Law— ^B2pert»— Qualification. 

25.  In  any  event  they  should  have  described  to  the  jury  the  ap- 
pearance and  indicia  upon  which  they  based  tiieir  judgment,  since 
•▼en  an  expert  cannot  ^ve  an  opinion  upon  facts  not  communicated 
to  the  jury.     (State  v.  McLennan,  621.) 

See  Witnesses,  1,  2. 

OBUBL  AMD  IMHUMAK  TBSATUBMT. 
See  Divorce,  8. 

CUSTOM  AND  USAaB. 
See  Taxation,  8. 


See  Bailment,  4. 

See  Carriers,  7. 

See  Prineipal  and  Agent,  1,  t,  4. 
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Deatb— >Preciimirtion  of  Deatb  ftom  Abseace— Statute. 

1.  By  Section  799,  subdivisioii  26,  L.  O.  L.,  there  is  a  presamptioii 
that  a  person,  not  heard  from  by  his  acquaintances  or  any  members 
of  his  family  for  more  than  seven  years,  is  dead.  (St.  Martin  v. 
Hendershott,  58.) 

DEOLABATIONa 
Of  Third  Persons. 

See  Criminal  Law,  8. 

Of  Deceased  Peison. 

See  Homicide,  7. 


See  Appeal  and  Error,  16,  17. 

DEDICATION. 
Dedication — Street — Sofllclency  of  ETldence. 

1.  In  an  action  to  enjoin  a  eit^  and  its  eontraetor  from  entering 
upon  and  excavating  a  part  of  plaintiff's  land  for  the  improvement  of 
a  street,  evidence  held  not  to  show  a  dedication  of  the  strip  in  dis- 
pute as  a  part  of  the  street.     (Christie  v.  Bandon,  481.) 

Dedication— Requisites— Intent. 

2.  The  public,  whether  in  the  form  of  a  mnnieipality  or  otherwise, 
cannot  acquire  the  real  property  of  a  private  holder  by  dedication, 
unless  the  intent  of  the  owner  thus  to  give  his  realty  to  the  public 
is  clearly  and  satisfactorily  established.     (Christie  v.  Bandon,  481.) 

Dedlcatton-^Statnte— Acknowledgment — Stgnatnxe. 

3.  A  declaration  on  a  recorded  plat  that  the  owner  extended  one 
of  the  streets  over  adjoining  land  owned  by  him,  but  not  platted,  and 
dedicated  the  extension,  which  was  not  signed  or  acknowledged  by 
the  owner  and  was  accompanied  by  no  map,  was  not  a  statutory  dedi- 
cation.    (Lais  V.  Silverton,  508.) 

DedlcatlonH-Estoppel— Prlyate  Way. 

4.  Where  the  owner  of  three  tracts  of  land  lying  in  a  row  had 
platted  one  of  the  end  tracts  and  dedicated  the  streets  thereon  and 
then  sold  the  other  end  tract  with  an  agreement  to  give  a  way  through 
the  center  tract  on  a  line  continuing  one  of  the  platted  streets,  and 
attempted  to  perform  that  agreement  by  doing  a  dedication  of  such 
extension  on  &e  recorded  plat,  but  the  way  was  very  little  used  or 
improved,  and  the  two  unplatted  tracts  later  came  into  the  posses- 
sion of  tne  same  owner,  there  was  no  dedication  of  the  extension  of 
the  street  by  estoppel.    (Lais  v.  Silverton,  503.) 


See  Adverse  Possession,  4, 
See  Corporations,  1. 
See  Evidence,  9. 
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Bee  Fraadnlent  GonTefiuiieee^  1-8. 
See  Beligiont  Soeietiee,  !• 

DBFiNXTlOlfflL 
See  Words  and  Phrases. 


See  Carriers,  S,  8. 


See  BUls  and  Notes,  16,  17. 


See  Pleading,  1. 

But  One  Demnmr  to  a  Pleading. 
See  Pleading,  8. 

See  Pleading,  11. 

I^SOBMT  AHD  DI8TBIBUTI0H. 

Descent  and  DisMtation— WXDs— LUMUtj  of  Heir. 

1.  The  liability  of  an  heir  and  derisee  is  eonitned  to  the  Toal 
estafe,  with  which  the  administrator  or  exeentor  has  nothing  to  do. 
(Bainej  v.  Budd,  481.) 

BEVISUL 

UabiUty  of  HMr  and  Derisee  for  DecedentPa  Debtsi 
Seo  Descent  and  Distribution,  1« 


See  Bills  and  Notes,  18. 

BlflOBBnON  OF  OOUET. 

See  Pleading,  10. 
See  Trial,  18. 

DISMTBRATi  AND  NONBUIX. 

See  Trial,  10. 

DIVOBOB. 

XNToroe-4lxon]id8— ''Omiltj.'* 

1.  In  a  wife's  action  for  diroree.  where  the  OTidenee  shows  that 
defendant  treated  plaintiff  in  a  cruel  and  inhuman  manner,  with  per« 
sonal  indignities,  cursing  her,  striking  her,  bruising  her  arm  and 
neglecting  her  wnen  she  was  in  ill  health,  thereby  rendering  her  life 
burdensome,  plaintiff  was  entitled  to  a  divorce  on  the  ground  of 
cruelty.    (Belmont  ▼.  Belmont,  612.) 
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PiTorce    Allow>iic»— Money  Xnrtttod. 

2.  Where  a  wife  waa  granted  a  decree  of  divorce,  the  was  entitled 
to  jadgment  against  the  defendant  for  a  sum  inyested  bj  her  in  real 
estate,  which  shall  be  a  lien  on  the  defendant's  interest  therein. 
(Belmont  t.  Belmont,  612.) 

Dtvoice    Otuel  and  Tnlminan  Treatmaife— BTldance— Sofflcieiiey. 

3.  Evidence  held  to  show  snch  emel  and  inhuman  treatment  by 
abnsiye  cursing,  ill  temper  and  lack  of  support  as  to  warrant  decfoo 
of  diToree  for  the  wife.     (Coos  y.  Coos,  698.) 

DOOUICBNTABT  BVlDOBNOtb 
See  Sridenee,  8. 

DOWES. 

Dowor— Mortgago— Sffeei— Statnto. 

1.  Under  Section  7289,  L.  O.  L.,  relating  to  dower  in  land  mort- 
gaged for  purchase  money,  the  fact  that  a  married  woman  made  no 
contract,  barring  her  inchoate  right  of  dower,  when  plaintiff  took 
possession  and  made  improTements  under  an  oral  contract  with  her 
husband,  was  of  no  consequence,  where  she  afterward  joined  her 
husband  in  executing  to  defendants  a  purchase-money  mortgage,  as 
the  foreclosure  of  that  lien  and  a  sale  of  the  premises  under  the 
decree  concluded  all  the  estate  she  had  in  the  realty.  (Skinner  ▼• 
Furnas,  414.) 

DBAnre. 

DralDf— Drainago  District  Bonds— Statatea  Bopotled. 

1.  Laws  of  1915,  Chapter  840,  not  eifectiTe  when  a  drainage  dis* 
trict  adopted  its  by-law,  but  effective  before  its  directors  ordered 
an  election  to  determine  whether  the;^  could  issue  bonds,  and  relating 
to  the  organization  of  drainage  districts  and  covering  the  field 
formerly  covered  by  Sections  6126-6145,  L.  O.  L^  inclusive,  as 
amended  by  Laws  of  1911,  Chapters  241,  250,  and  itseu  providing  for 
the  issuance  of  bonds  and  for  what  had  been  previously  left  to  bo 
done  by  the  district  through  by-laws,  though  not  dissolvmg  drainage 
districts  then  in  existence,  was  a  substitute  for  and  by  unplication 
repealed  prior  legislation,  so  that  the  district's  bonds  were  required 
to  be  issued  thereunder.    (State  ex  roL  v.  Mehaffey,  688.) 

Drains— Drainago  District— Leglslatloii—Oonatitational  Provisions. 

2.  Article  XI,  Section  2,  of  the  Constitution,  relating  to  the  enact- 
ment of  municipal  charters,  and  Article  IV,  Section  la,  providing  for 
the  initiative  and  referendum  on  local,  special  and  municipal  Taws, 
did  not  render  drainage  districts  immune  from  statutes  passed  by  the 
legislative  assembly,  so  that  the  Assembly  was  empowered  to  enact 
Laws  of  1915,  Chapter  340,  relating  to  the  organisation  of  drainago 
districts  and  purportinff  to  cover  the  matters  formerly  covered  by 
Sections  6126-6145,  L.  0.  L.,  inclusive,  as  amended  by  Laws  of  1911, 
Chapters  241,  250.     (State  ex  rel.  v.  Mehaffey,  688.) 

BLBOnON. 

Annoxatloii  of  flcbool  District. 

Soo  Sehools  and  School  Districts,  1-4. 
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Electricity— Bognlatioii—Oonstraction  of  Statntei. 

1.  The  title  of  the  employers'  liability  law  (Laws  1911,  p.  16) 
indicated  that  the  act  provided  for  the  protection  and  safety  of  per- 
sons  enj^ged  in  constmetion  or  other  work  upon  buildings  and  other 
structures,  or  upon  or  about  electrical  wires,  conductors  or  other  elee- 
trical  appliances  carrying  a  dangerous  current  of  electricity,  or  about 
any  machinery  or  in  any  dangerous  occupation,  and  defining  the  lia- 
bility of  employers  for  acts  of  negligence,  or  for  the  injury  or  death 
of  their  employees.  Section  1  provided  that  all  persons  whatsoever 
engaged  in  the  manufacture,  transmission  and  use  of  electricity  should 
see  that  all  material  was  carefully  selected,  inspected  and  tested,  and 
that  in  the  transmission  and  use  of  electricity  of  a  dangerous  voltage 
full  and  complete  insulation  should  be  provided  at  all  points  where 
the  public  or  the  employees  were  liable  to  come  in  contact  with  the 
wires,  and  that  all  persons  having  charge  of  or  responsible  for  any 
work  involving  a  risk  or  danger  to  the  employees  or  the  public  should 
use  every  device,  care  and  precaution  which  it  is  practicable  to  use 
for  the  protection  of  life  and  limb.  Section  4  made  any  person  within 
the  provisions  of  the  act  liable  for  any  loss  of  life  by  violation 
thereof.  Held,  that  tiie  act  was  intended  to  safeguard  members  of 
the  public  from  coming  in  contact  with  wires  carrying  a  dangerous 
current,  and  was  not  limited  to  the  protection  of  uie  immediate 
employees  of  electric  companies.  (Clayton  v.  Enterprise  Electric  Co., 
149.) 

Electricity— Actiona  for  Injary — Sulllcieiicy  of  Bvldeiice— OwnenOilp 
of  Wires. 

2.  In  an  action  for  the  death  of  an  employee  of  a  patron  of  an 
electric  power  company,  when  he  attempted  to  turn  off  the  switch 
in  his  employer's  pumping  plant,  evidence  held  sufficient  to  take  to 
the  jury  the  question  whetner  the  power  company  owned  and  con- 
trolled the  wires  and  switch.  (Clayton  ▼.  Enterprise  Eleetrie  Co., 
149.) 

ElectridtT— Degree  of  Oare  Required. 

8.  The  care  demanded  of  electric  companies  must  be  commensurate 
with  the  danger,  and  where  their  wires  are  carrying  a  dangerous  cur- 
rent, the  law  imposes  upon  them  the  utmost  degree  of  care  in  the 
construction,  inspection  and  repair.  (Clayton  v.  Enterprise  Electric 
Co.,  149.) 

Electricity— Uabllity  of  Company— Ownership  of  Switch. 

4.  Where  an  electric  power  company  furnishes  the  current  for 
operating  a  pump  owned  by  an  individual,  and  owns  the  wires  lead- 
ing to  the  switch,  which  was  installed  by  the  company's  predecessors, 
the  company  can  exercise  control  over  the  switch,  even  if  it  does  not 
own  it,  and  is  liable  under  the  employers'  liability  law  if  tiie  switch 
is  defective.     (Clayton  v.  Enterprise  Electric  Co.,  149.) 

Electricity— Iiiability  of  Companies— Installation  of  Apparatus. 

5.  Where  an  electrical  company  undertakes  to  render  service  to 
a  customer,  and  runs  its  wires  into  a  building,  and  installs  its  appara- 
tus therein,  it  must  exercise  a  degree  of  care  commensurate  with  the 
risk  in  protecting  and  insulating  its  wires  and  installing  the  apparatus. 
(Clayton  v.  Enterprise  Electric  Co.,  149.) 
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EMINENT  DOMAIN. 

Bminent  Domain— Appeal  and  Boview— Waiver  of  Appeal. 

1.  A  municipality,  in  condemnation  proceedings  to  secure  property 
for  sidewalk  purposes,  waives  its  appeal  from  judgment  fixing  dam- 
ajges  by  taking  and  using  the  property  pending  the  appeaL  (Port- 
land Y.  Schmid,  465.) 

Eminent  Domain— Appeal  and  BeTlew— Waiver  of  AppeaL 

2.  An  appeal  by  a  municipality  from  judgment  in  condemnation 
proceedings  fixing  damages  for  sidewalk  property  will  be  held  waived 
where  the  city  constructed  the  sidewalk  pending  appeal,  notwith- 
•tandinff  that  thereafter,  on  advice  of  the  citv  attorney,  sidewalk  waa 
removed  by  city.    (Portland  ▼.  Schmid,  465.) 

EMPLOTEBS^  XJABIUTT  AOT. 

See  Constitutional  Law,  5. 
See  Electricity. 


Bstoppeir-PerBona  to  Wlioin  Estoppel  la  Available. 

1.  A  statement  to  a  national  bank  examiner  by  a  depositor  in  reply 
to  a  question  by  the  examiner  as  to  whether  loans  by  the  president 
of  the  bank  were  authorized  furnishes  no  basis  for  an  estoppel  in 
favor  of  the  bank  and  against  the  depositor;  the  examiner  not  beinff 
an  officer  or  agent  of  the  bank.     (Doerstler  v.  First  Nat.  Bank,  92.) 

Estoppel— Equitable  E8toiq;>el— Definition. 

2.  An  "estoppel"  may  be  defined  as  where  a  man  is  concluded  and 
forbidden  to  speak  against  his  own  act  or  deed,  though  it  la  to  say  the 
truth.     (Doerstler  v.  First  Nat.  Bank,  92.) 

See  Dedication,  4. 

See  Specifle  Performance,  5. 


Evidence— Presomption— Doing  of  Prior  Act 

1.  When  the  legality  of  a  subsequent  act  depends  upon  the  doing 
of  a  prior  act,  proof  of  the  performance  of  the  subsequent  act  may 
carry  with  it,  until  the  contrary  is  shown,  the  presumption  that  the 
prior  act  was  correctly  done,  the  rule  of  presumption  being  not  neces- 
sarily conclusive.     (State  ex  rel.  v.  Evans,  46.) 

Evidence — Secondary  Evidence — Admiasibllity. 

2.  The  contents  of  a  written  instrument  which  the  opposite  party 
did  not  produce  on  demand  cannot  be  established  by  testimony  as  to 
the  witnesses'  conclusion  as  to  its  legal  effect,  but  its  langua^  must 
be  given  so  that  the  court  may  determine  its  legal  effect.  (Toomey 
T.  Casey,  71.) 

Evidence— Dociunentary  Evidence— Secondary  Evidence. 

8.  Section  712,  L.  O.  L.,  declares  that  there  shall  be  no  evidence  of 
the  eontenta  of  a  writing  other  than  the  writing  itself,  save  when  the 
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original  is  in  poisession  of  the  partj  andnst  whom  the  evidence  ia 
offered,  and  he  withholds  it  after  demand,  ete.,  while  Seetion  782  de- 
clares that  the  original  writing  shall  be  produced  and  proved  nnleae 
it  be  in  the  cnstody  of  the  adverse  party  and  he  fails  to  produce  it  after 
reaaonable  notice,  in  which  case  evidence  of  the  contents  is  admis- 
sible. Held  that,  in  an  action  against  his  lessees,  whom  plaintiff 
claimed  had  assigned  their  lease  to  a  third  person,  a  notice  on  the 
lessees  to  produce  the  assignment  does  not  warrant  the  introduction 
of  secondary  evidence,  for  it  must  be  presumed  that  the  assignment 
would  be  in  the  possession  of  the  as^gnee.    (Toomey  ▼.  Casey,  71.) 

BTUb&Dc^'-AdmlmiciDB  of  CoohmL 

4.  On  appeal  in  a  suit  against  a  city  to  cancel  an  assessment  of 
realty  and  to  enjoin  its  sale,  where  defendant's  counsel  admitted  that 
the  proof  of  the  posting  of  notices  of  the  proposed  improvement  origi* 
nally  filed  did  not  meet  the  requirements  of  Portland  City  Charter, 
Section  876,  and  that,  if  the  proceedings  were  based  only  on  such 
proof,  there  was  a  lack  of  jurisdiction,  the  court  would  assume  that 
the  proof  submitted  was  inadequate.  (Hancock  Land  Co.  ▼.  Port- 
land, 85.) 

Bvldence— Presmnptioiuh- BebnttaL 

5.  Section  868,  subdivision  2,  L.  O.  L.,  provides  that  the  jnry  are 
mot  bound  to  find  against  a  presumption  or  other  evidence  satisfying 
their  minds,  anj  Portland  City  Charter,  Section  404,  provides  that  in 
any  suit  assessment  proeeedings  shall  be  presumed  to  oe  regular  until 
the  contrary  is  shown.  In  a  suit  to  cancel  an  assessment  of  real  prop- 
erty and  to  enjoin  its  sale  where  the  defendant  relied  on  the  presump- 
tion of  reffularity,  the  affidavit  of  the  posting  of  the  notices  of  the 
proposed  improvement,  received  in  evidence,  was  defective.  Held, 
that  a  presumption  cannot  contradict  facts  or  overcome  facts  proved; 
that  the  affidavit  overcame  the  presumption  that  official  duty  had  been 
regularly  performed,  and  imposed  upon  the  defendant  the  duty  of 
introducing  in  evidence  another  affidavit  regular  in  form,  showing 
the  posting  of  the  notices  as  required,  or  to  substantiate  tne  loss  of 
such  proof  in  the  manner  prescribed  by  law.  (Hancock  Land  Co.  ▼• 
Portland,  85.) 

Evidence— Bnrden  of  Proof— Party  Having  Peculiar  Knowledge. 

6.  When  a  fact  is  peculiarly  within  the  knowledge  of  a  party,  he 
must,  if  necessary,  furnish  the  evidence  thereof.  (Sorenson  v.  Kribs, 
130.) 

Evidence— Parol  Evidence— Failure  of  Oonalderation— Conditional  De- 
livery. 

7.  The  rule  that  parol  evidence  cannot  be  introduced  to  contradict 
or  vary  the  terms  of  a  written  instrument  excludes  all  evidence  be- 
tween the  maker  and  payee  of  the  note  that  the  liability  of  the  former 
should  be  conditional,  unless  the  condition  affects  the  consideration, 
so  that  as  a  result  of  its  failure  there  is  a  total  or  partial  failure  of  con- 
sideration.    (Colvin  V.  Goff,  814.) 

Evidence— Parol  Evidence — ^Failnre  of  Oonalderation— Advances  of 
Money. 

8.  Where  one  of  several  defendants  jointly  indicted  for  a  crime, 
who  had  been  acquitted,  advanced  to  another,  who  had  been  eonvieted. 
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monej  to  enable  the  latter  to  prosecute  hie  appeal,  taldng  a  note  there* 
for,  parol  evidence  ie  not  admissible  to  show  an  ai^eement  that  tbe 
nakers  should  be  liable  on  the  note  only  in  case  the  conviction  was 
reversed,  since  that  condition  did  not  affect  the  consideration  for  the 
aote,  and,  if  considered  as  a  collateral  contract,  was  void  for  want  of 
consideration.     (Golvin  v.  Goff,  814.) 

Evidence— Self -serrliig  Dedaratioiift— Voltmtary  Oonveyiiioe. 

9.  In  a  snit  to  set  aside  a  debtor's  voluntary  conveyance  to  his 
wife,  her  declarations  to  the  scrivener  who  prepared  the  deed  that 
her  husband  had  wasted  considerable  money  in  drinking,  that  his 
health  was  poor,  and  that  she  took  the  conveyance  to  obviate  the 
expense  of  admUiistration  of  his  estate  were  self-serving,  and  could 
not  alter  the  effect  imputed  by  law  to  Um  conveyance.  (Hillsboro 
Nat.  Bank  v.  Garbarino,  405.) 

Bvldence— Judicial  Kotice— Statutes  of  Another  State. 

10.  The  Supreme  Ck>urt  will  not  take  judicial  notice  ef  the  stat- 
utes of  another  state.    (Bainey  v.  Budd,  461.) 

Evidence— Presumption— Statutes  of  Another  State. 

11.  Where  the  statutes  of  another  state  are  not  pleaded,  it  wlA 
be  presumed  that  upon  the  questionB  involved  the  common  law  pre- 
vails.    (Rainey  v.  Budd,  461.) 

Bvidence— Written  Oontraet— Parol  Evidence. 

12.  In  action  by  attorneys  tor  compensation  under  a  written  agree- 
ment, it  was  proper  to  exclude  testimony  relating  to  the  amount  of 
the  fee,  when  it  was  payable,  and  from  what  sources  the  money  was 
to  be  derived,  as  to  which  items  the  agreement  was  complete  in 
itself.     (Snow  v.  Beard,  518.) 

Evidence— Opinion  Evidence    Ooncluglon  of  WitasMk 

13.  In  action  by  attorney  for  agreed  compensation,  a  def enee  being 
that  the  attorney  had  refused  to  go  on  with  the  employment  at  one 
time,  which  defense  was  answered  by  showing  that  the  attorney  did 
later  in  fact  go  on  with  the  trial,  testimony  of  defendant  that  the 
attorney's  refusal  to  proceed  with  the  case  was  final  was  mere  con- 
jecture amounting  to  a  conclusion,  which  could  properly  be  stricken 
out.     (Snow  V.  Beard,  518.) 

See  Appeal  and  Error,  8,  11,  15,  18. 

See  Attorney  and  Client,  6. 

See  Bills  and  Notes,  7,  8. 

6ee  Boundaries,  2,  8. 

See  Carriers,  1,  6. 

See  Contracts,  4. 

See  Criminal  Law,  2-5,  8,  18,  14,  17,  18,  20,  22,  28. 

See  Dedication,  1. 

See  Divorce,  8. 

See  Electricity,  8. 

See  Fraudulent  Conveyaneoe,  8. 

See  Gifts,  1. 

See  Homicide,  6-10. 

See  Larceny,  1,  2, 
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6ee  Master  and  Serraat,  8. 

See  New  Trial,  1. 

See  BailroadSy  1. 

See  Bef  ormation  of  Inatraments,  1-1» 

See  Sehoolg  and  Sehool  Diatricti,  4. 

See  Speeifie  Performance,  3. 

See  Tenancy  in  Common,  1. 

See  Waters  and  Watercoorses,  2,  9. 

See  Witnesses,  1,  2. 


Prtsarvatloii  of  Ezc^ptloiii. 
See  Appeal  and  Error,  10. 

EXOEPTIONfl^  BIU  OF. 
See  Appeal  and  Error,  25. 

EZECmnON. 

EzMvtloii^-IiiJiiiiction-^iidgment  Against  Another. 

1.  The  owner  of  real  property  has  the  right  to  restrain  the  sale 
thereof  under  a  judgment  against  a  third  party,  for  the  payment  of 
which  the  owner  of  such  realty  is  not  liable.  (Lieblin  ▼.  Breyman 
Leather  Co.,  22.) 

Execationr— Joint  and  Several  Kote—Jndgmoit— Satlsf  actton. 

2.  A  judgment  against  joint  and  several  promisors  does  not  give 
the  judgment  creditor  any  rights  for  the  cofiection  of  the  debt  not 
]posseseed  by  the  owner  of  the  judgment  against  persons  who  are  merely 
joint  debtors,  and  who  have  been  served  with  summons,  though  tho 
judgment  debtor  may  seize  the  property  of  all  or  the  property  of  each 
if  he  chooses,  and  is  not  obliged  to  look  to  one  before  he  calls  upon  tho 
other  for  payment.     (Anderson  v.  Stayton  State  Bank,  357.) 

Bzecotlonr— Joint  Note — Judgment — Satisf  actton. 

3.  Where  all  the  promisors  on  a  joint  obligation  are  served  with 
summons  and  a  judgment  secured  against  them,  the  judgment  creditor 
is  not  obliged  to  exhaust  the  joint  property  before  seizing  the  separate 
property  of  the  individual  promisors,  because  he  may  do  so  as  he 
chooses,  since  a  joint  obligor  is  liable  in  solido  for  the  whole  debt. 
(Anderson  v.  Stayton  State  Bank,  357.) 

Execntion — Judgment — Joint  Obligors — Satisf  actton — Statutes. 

4.  Under  Section  61,  L.  0.  L.,  prescribing  how  the  plaintiff  may 
proceed  when  the  action  is  against  two  or  more  defendants  when  a 
summons  is  served  upon  one  or  more,  but  not  all  of  them;  Section  181 
providing  for  judgment  against  one  or  more  of  several  defendants,  and 
Section  188  providing  for  judgment  against  several  defendants  on  the 
confession  of  one,  plaintiff,  though  service  cannot  be  obtained  on  all 
those  jointly  liable  on  a  contract,  may  have  judgment  against  all,  and 
may  satisfy  it  with  the  joint  property  of  all  the  promisors,  or  the  in- 
dividual property  of  the  several  promisors  who  have  been  served  with 
sununons,  and  is  not  obliged  to  Mchaust  the  joint  property  before  call- 
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ing  upon  the  separate  eitatea  for  payment.    (Andereon  ▼.  Stayton 
State  Bank,  857.) 

EZEOUTOB8  AMD  ADBCINI8I!aATOBa 

BzecQton  and  Adminlstratoza — Sale  of  Bealty — Procedure — Dlrec- 
tiom  for  Sale. 

1.  Under  Section  1268.  Im  O.  L.,  providing  that,  when  a  testator 
shall  provide  in  his  wUl  for  the  sale  of  his  estate,  it  may  be  sold  as 
directed  by  the  executor  without  an  order  of  the  court,  an  executrix 
given  by  the  will  a  power  of  sale,  accompanied  by  a  command  to 
execute  it,  can  sell  the  realty  without  taking  the  preliminary  steps 
required  by  Sections  1248,  1253-1255,  L.  O.  L.,  or  obtaining  the  order 
for  sale  required  by  Section  1256.     (Jones  v.  Boss,  706.) 

Execatom  and  Adminlstraton — Sale  of  Bealty— Dlrectioii  for  Sale— 
Publication  of  Notice. 

2.  Where  a  will  gave  an  executrix  a  naked  power  to  sell  the  real 
estate  and  commanded  her  to  exercise  that  power,  but  gave  no  diree* 
tions  as  to  the  manner  and  terms  of  sale,  the  executrix  could  not,  under 
Section  1263,  L.  O.  L.,  providing  that,  when  a  testator  makes  provision 
in  his  will  for  the  sale  of  his  estate,  it  mav  be  sold  as  directed  by  the 
executor  without  an  order  of  the  court,  but  that  he  shall  be  bound 
to  conduct  the  same  and  make  return  thereof  in  all  respects  as  if 
made  by  order  of  the  court,  unless  there  are  special  directions  in  the 
will  concerning  the  manner  and  terms  of  sale,  in  which  case  he  shall 
be  governed  by  such  directions,  give  a  binding  option  to  sell  without 
giving  the  notice  of  sale  required  by  Section  1257.  (Jones  v.  Boss, 
706.) 

ExecntoiB  and  AdmlnlBtratorg    Bale  of  Bealty— Power— Ttnst 

3.  The  powers  of  an  executrix  who  wae  given  by  the  will  a  naked 
power  to  sell  real  estate  differ  from  those  of  a  testamentary  trustee 
to  whom  the  land  was  devised  with  directions  to  sell  to  carry  out  the 
trust,  and  who  is  usually  free  from  the  statutory  limitations  imposed 
on  executors  and  administrators.     (Jones  v«  Boss^  706.) 


See  Criminal  Law,  24,  25. 

FIMBIKGSi 

See  Master  and  Servant,  1 
See  Trial,  8. 


See  Bailroads,  1-4. 
See  Trial,  6. 


See  Chattel  Mortgages,  1. 
See  Corporations,  1. 
See  Mortgages,  1-4. 
See  Venue,  2. 
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TUAJTD. 

See  Judgment,  1,  2. 

FBAinM^  OTATUTB  OF. 
6ee  Btotnte  of  Frandi. 

PBAUOULENT  OOMVETANOBflw 

Vraadnlmt  Oonveyencee    Oonveyance  te  Wife    Piaimnipilflo  «id  Bur- 
den  ef  Proof. 

1.  A  huiband'B  conveyaaee  to  kit  wife  is  preramptivelT  frandii- 
lent  08  againft  hie  existing  ereditors,  and  the  wife  has  tiie  burden  of 
proving  that  it  was  made  for  a  Talnable  consideration,  in  good  faith, 
and  without  intent  to  defraud  sueh  ereditors.  (Hillsboro  Nat.  Bank 
T.  Garbarino,  405.) 

Fntttdulwit  Oonyeyaaoei  —  Remedlee  of  Ocediioa — Indebledneia — 
Statute. 

2.  Section  7397,  L.  O.  L.,  providing  that  everj  eonveyance  of  lands 
with  intent  to  hinder,  delay  or  defraud  creditors,  ete.,  as  against  such 
eredUors  shall  be  void,  is  in  favor  of  all  creditors,  and  not  of  any 
particular  class  of  ereditors,  so  that  there  is  no  distinction  between 
creditors  whose  claims  are  due  and  thoee  whose  claims  are  not  due. 
(Hillsboro  Nat.  Bank  v.  Garbarino,  405.) 

JtaMidulent  CkmTeyancei — Oonveyaace  to  Wife  —  Indebtednei    BiwU 
deuce. 

8.  In  a  judgment  creditor's  suit  to  set  aside  a  husband's  voluntary 
conveyance  to  his  wife,  she  is  not  estopped  to  go  behind  the  judg- 
ment and  inquire  whether  there  was  any  actual  indebtedness,  and, 
estoppels  beinff  mutual,  the  creditor  may  show  that  the  husband  bor- 
rowed money  from  him  and  had  not  repaid  it.  (Hillsboro  Nat.  Bank 
V.  Garbarino,  406.) 

praudolent  Ckmveyaiicee    Burden  of  Proof. 

4.  Where  a  debtor  conveys  substantially  all  his  estate  to  a  near 
relative,  ostensibly  to  satisfy  his  debt  to  the  latter,  in  a  suit  by  credi- 
tors to  set  aside  a  deed  for  fraud,  the  grantee  auct  establish  etoarlv 
that  there  was  a  valuable  consideration  therefor.  (First  Nat.  Bank 
T.  Courtright,  490.) 

OABNISHBIENT. 

Oamlahment— Propertj  Anigned. 

1.  After  notice  of  an  assignment  of  a  specilie  fund  is  brought 
home  to  the  debtor,  the  debt  is  not  subject  to  garnishment  by  eredi- 
tors of  the  assignor.    (Morris  v.  Leach,  509.) 

OIFTA. 

Oifta— Bvidence— Par<d  Gift  of  Land. 

1.  Evidence  in  a  suit  to  quiet  title  held  suffieient  to  eapport  a  find- 
ing that  plaintiiTs  father  made  a  parol  gift  of  the  land  in  queetiim  to 
his  daughter  during  his  lifetime.     (Parker  v.  Kelsey,  384.) 
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Oifte— Panl  CMft  of  Land— autntet. 

2.  Under  Seetion  804.  L.  O.  L.,  providing  that  interettf  in  land  can- 
not be  ereated  or  transferred  except  by  operation  of  law,  or  by  an  in- 
strument in  writing,  a  mere  parol  gift  of  realty  will  not  of  itself  paM 
title.     (Parker  y.  Kelsey,  384.) 

HABMI1B88  BBBOMb 

See  Appeal  and  ErroTi  14,  20,  22. 
See  Criminal  Law,  1. 
See  Homieide,  5,  11. 

HZOH  SOHOOLa 

See  Schools  and  School  Districts,  6. 

HIOHWAT8. 

See  Municipal  Corporations,  8. 

HOLDSB  IK  DUE  00IJX8B. 

See  Bills  and  Notes,  2. 

HOMICnDB. 

Homicide    Btatate— Abortloiu 

1.  The  Oregon  statute,  making  homicide  from  unlawful  abortloa 
manslaughter,  has  not  created  a  new  crime,  but  merely  reduced  the 

Srade  of  the  offense  at  common  law  by  ehanging  the  punishment  from 
eath  to  imprisonment  in  the  penitentiary.    (State  v.  Famam,  211.) 


Homicide— Ibdictment-— Abortion* 

2.  An  indictment  for  murder  in  the  first  degree  is  sufficient  to 
tain  a  conviction  for  homicide,  committed  in  an  attempt  to  procure 
an  abortion.     (State  v.  Famam,  211.) 

Homicide — Indictment— 'XTnlLuo*w  u  Meamk 

3.  An  indictment  for  murder  by  means  unknown  to  tke  grand  jury 
is  good.     (State  v.  Farnam,  211.) 

Homicide— Indictment— Proof  and  Varianoei 

4.  An  indictment  for  murder  by  means  unknown  to  the  grand  jury 
will  sustain  conviction  in  a  case  where  accused  was  conclasively 
I»'oved  to  have  either  murdered  a  girl  outright  or  killed  her  in  an 
attempt  to  procure  an  abortion.     (State  v.  nrnam,  211.) 

Homicide— Hannlese  Error. 

5.  Where  it  appeared  that  accused  either  killed  a  girl  outright  or 
in  an  attempt  to  procure  an  abortion,  but  there  was  no  evidence  that 
an  operation  was  necessarjr  to  preserve  the  life  of  the  mother  or  child, 
any  error  in  failing  to  point  out  the  statutorv  exceptions  or  justifica- 
tion for  such  an  operation  was  harmless.    (Btate  v.  Famam,  211.) 

Homicide— Evidence. 

6.  Evidence  of  the  identity  of  deceased,  whose  remaine  were- found 
bumed  in  a  bam,  of  previous  preparation  by  aeeuaed  for  abortion. 
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and  of  footprints  of  meemed  and  the  hone  he  waa  riding,  etc.,  held 
to  sustain  a  conviction  for  manslaughter  bj  direct  killing  or  proda* 
eing  an  abortion  on  deceased.     (State  t.  EiJnam,  211.) 

Homicide— Evidence— Dedaratioiui  of  DeceaMd. 

7.  Declarations  of  deceased,  made  in  a  perfectly  natural  manner, 
on  the  evening  of  the  homicide,  that  she  was  about  to  meet  accused 
were  admissible  to  show  that  what  she  intended  to  do  was  probably 
done,  and  did  not  violate  Section  705  or  Section  727,  subdivision  4, 
L.  O.  L.,  as  to  declarations,  or  any  other  Code  section.  (State  v. 
Famam,  211.) 

Homicide— Evidence— Admiwlbtlity. 

8.  Testimony  of  witness  as  to  a  comparison  of  a  hair-rat  found  in 
the  vicinity  of  the  body  with  those  found  by  them  at  the  house  of  a 
codefendant.  wife  of  deceased,  was  properly  permitted  when  the  wit* 
nesses  testified  that  the  "rats"  subndtted  in  court  were  not  the  ones 
compared  by  them  at  the  home  of  tiie  codefendant.  (State  ▼.  Bran- 
son, 377.) 


Homicide    Evidence— Adnriwlbllity. 

9.  Evidence  that  defendant  had  been  seen  talking  to  a  codefend- 
ant, wife  cf  deceased,  on  numerous  occasions  in  front  of  her  home, 
when  her  husband  was  absent,  and  that  she  had  been  seen  standing 
on  the  bank  of  the  river  100  yards  from  the  bridge  on  which  defend- 
ant was  standing,  was  admissible,  as  going  direetly  to  the  conduct  of 
the  defendant.     (State  v.  Branson,  877.) 


HOmldde— BvldMic#-nAdmlasiUllty. 

10.  Evidence  of  comparison  made  between  woman's  tracks  found 
at  the  scene  of  the  homicide  with  shoes  worn  bv  codefendant.  wife 
of  deceased,  was  properly  admitted,  where  the  anoes  eompared  were 
not  in  court.     (State  v.  Branson,  377.) 

Homicide— Anneal— Hazmlesi  Error— Ingtroctloii. 

11.  Such  instruction  was  prejudicial  to  defendant.  (State  T* 
Booth,  394.) 

See  Indictment  and  Information,  h 

HUSBAND  AND  WIFE. 

Hnsbaad  and  Wife— Contracts— Signing  of  Wlf e^  Nana. 

1.  Where  a  husband  without  authority  sisned  his  wife's  name  to 
an  agreement  to  pay  brokerage  fees,  the  wife  la  not  liable  for  aaek 
fees.     (Hewey    v.    Andrews,    448.) 

See  Evidence,  9. 

Bee  Fraudulent  Conveyances,  1-3. 


>i:i.:i:i. 


See  Witnesses,  1,  8. 
See  Partition,  1,  t. 
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6ee  Fraudulent  Oonveyances,  2,  8« 

« 

IMDIOTBIENT. 

Ibdlctmaiit  and  Informatioii— Homicide— Indnded  Offenses. 

1.  The  general  role  is  that  an  indietment  for  murder  in  the  first 
degree  necessarily  involves  aU  other  grades  of  homicide  which  the 
evidence  tends  to  establish*     (State  v.  Famam,  211.) 

See  Criminal  Law,  7. 
See  Homicide,  2-4. 


:ih/,i:h. 


INDO: 
See  BUls  and  Notes,  1-4,  12. 

INFAMT8. 

infanu    Offenses  Against  Solicittng— Trocore^— ^Holicit^— IBntice.** 

1.  Within  Section  2078,  L.  0.  L.,  defining  the  crime  of  soliciting^ 
proenring,  or  enticing  a  child  under  18  years  to  have  sexual  inter- 
course, tiie  words  'procure,"  "solicit,"  and  ''entice"  each  import  an 
initial,  active  and  wrongful  effort.     (State  v.  Norris,  080.) 

miTIATIVB  AMD  BEFEBBNDUIC 

See  Constitutional  Law,  6,  7. 

See  Municipal  Corporations,  11,  14. 

ZMTXTKOnON. 
See  Execution,  1. 
See  Waters  and  Watercourses,  6,  8. 

INBAinS  PEB80NB. 

Insaas  Psisons    Beifice  of  Summons— Atatnte—Oonstmctlon. 

1.  Under  Section  55.  subdivision  4,  L.  O.  L.,  providing  that  in  the 
ease  of  a  person  iudiciallj  declared  to  be  of  unsound  mind  and  for 
whom  a  guardian  has  been  appointed  summons  shall  be  served  by  de- 
liverinff  a  copy,  with  a  certified  copy  of  the  complaint,  to  such  guard* 
ian  and  to  the  defendant  personmlly,  service  only  upon  a  defendant, 
who  had  been  adjudged  insane  and  for  whom  a  guardian  had  been 
appointed,  was  not  sufficient.    (lieblin  v.  Breyman  Leather  Co.,  22.) 

INBTBXTCnON& 

See  Appeal  and  Error,  7-9,  20. 

See  Attorney  and  Client,  7-9. 

See  Bills  and  Notes,  18. 

See  Criminal  Law,  10,  11,   18,  tl. 

See  Homicide,  12. 

See  Bailroads,  2,  8. 

See  Trial  1-7,  9,  11-18. 
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See  Dedication,  8« 
Bee  Statutes,  1. 


mtereBt-^ompiitatioii^-Partlal  Payxnenta. 

1.    The  rule  for   castiug  interest,  where  partial  paymenta  have 
been  made,  is  to  apply  the  payment,  in  the  first  place,  to  the  dis- 
charge of  tne  interest  then  due.    If  the  payment  ezeeeda  the  interest^ 
the   surplus   goes   toward   discharging   the   principal,   and   the   sab* 
sequent  interest  is  to  be  computed  on  a  balance  of  principal  remain- 
ing due.    If  the  payment  be  less  than  the  interest,  uie  surplus  of  the 
interest  must  not  be  taken  to  augment  the  principal;  but  interest  con- 
tinues on  the  former  principal  until  the  period  when  the  payments, 
taken  together,  exceed  the  interest  due,  and  then  the  surplus  is  to  be 
applied  toward  discharging  the  principal,  and  interest  it  to  be  com- 
puted on  the  balance  as  foresaid.    (First  Nat.  Bank  y.  Conrtright* 
490.) 

WImh  B0t  OlutfgeaMe  Agalnsl  Proyerty  Owaesa 
See   Municipal   Corporations,   1,  8. 

maioATioK, 

See  Waters  and  Watercourses,  1-4. 

JOINT  ABVENTUBE8. 

Joint  AdTentnrea-^oint  Oontraeta— Bstaiision  of  TlmA. 

1.  In  joint  eontracts  neither  party  can  extend  the  time  for  per* 
formance  without  the  consent  of  the  other.  (Short  ▼•  Bogoe  Biver 
Irr.  Co.,  (J62.) 

Joint  AdTentnref— Joint  Vendonh— Bztengton  of  Tlma. 

8.  One  joint  vendor  cannot  extend  time  of  perf ormanea  withoat 
consent  <Kf  other.     (Short  ▼.  Bogue  Biver  Irr.  Cow,  662.) 

JOINT  AND  8BVBBAL  LIABILIT7. 
See  Action,  1. 

JOINT  AND  SBTEBAL  NOZ& 

See  Bills  and  Notes,  19,  20. 
See  Contracts,  1. 
See  Execution,  2. 
See  Partnership,  1. 

JOINT  non. 

See  BiUs  and  Notes,  18., 
See  Contracts,  2. 
See  Execution,  3,  4. 
See  Partnership,  8. 


Jnjxbl  753 


JUDOMBNT, 

Jndgmoit— Aetion  to  Vacate— OroviUbi—Frsiid. 

1.  Where  a  trial  eoort  had  jorisdietion  to  render  a  Judgment,  in 
order  to  asaail  it,  although  irregular  or  voidable,  it  would  be  neeeesanr 
to  allege  tiiat  there  was  fraud  or  unf aimese  in  the  obtainment  thereox. 
(Lieblin  t.  Breyman  Leather  Co.,  22.) 

Judgment— Action  to  Vacate— Katoxo—'^Dixect  Attack.** 

2.  A  suit  to  cancel  a  judgment  and  to  enjoin  the  enforeement 
thereof  by  execution  against  land  of  which  plaintiff  claims  to  be 
owner  is  a  direct,  and  not  a  collateral,  attack  upon  the  original  judg- 
ment    (Lieblin  y.  Breyman  Leather  Co.,  22.) 


Jndgmenit— Setting  Aside— OaU  of  Oanaeo— Kotlco. 

3.  Since  Section  2804,  L.  O.  L.,  as  amended  in  1911  (Laws  1911,. 
p.  440),  provides  that  there  shall  be  two  terms  of  the  Circuit  Court 
in  Lincoln  County,  one  be^nning  on  the  first  Monday  in  August, 
counsel  employed  in  a  case  in  such  county  is  chargeable  with  notice 
of  such  legislation,  and  the  fact  that  the  Circuit  Court  in  his  own 
county  was  not  in  session  did  not  justify  his  assuming  that  a  case 
on  the  docket  in  Lincoln  County  would  not  be  heard  at  the  August 
term.     (Paabo  v.  Hanson,  512.) 

Judgment— Setttng  Aiido    Oiouuda. 

4.  Where  the  judgment  appealed  from  was  obtained  ex  parte  after 
notice  that  the  other  party  could  not  appear  for  sufficient  reasons,  it 
will  be  reversed  on  terms,  under  Section  103,  L.  O.  L.,  providing  tnat 
the  court  may,  in  ito  discretion,  relieve  a  party  from  a  judgment  bj 
surprise  or  excusable  neglect.    (Paabo  v.  Hanson,  512.) 

JvdimoBitp— PonoB*  Oondiidad— Mnii1dpaUliea> 

6.  A  judgment  for  or  against  a  municipal  corporation  in  a  wait 
concerning  a  matter  of  geaend  interest  is  binding,  not  only  on  the 
municipality  and  its  cheers,  but  also  upon  eitisens  or  taxpayers  in  so 
far  as  it  eoaeems  their  interests  as  members  of  the  general  public, 
and  a  judgment  between  certain  residents  or  taxpayers  and  a  mmniei- 
pality  may  be  conclusive  on  all  other  citizens  similarly  situated. 
(Bose  V.  Port  of  Portland,  541.) 

Judgment — CkmclnaiTonjisa— AppeUata  Oonrt 

6.  The  decision  of  an  appellate  court  is  conclusive  upon  the  partiee 
as  to  the  matter  adjudged  in  subsequent  litigation  between  them  in 
the  same  or  any  other  court,  and  this  is  true  even  though  the  i^pel^ 
late  court  has  since  decided  differently  in  other  cases.  (Bose  v* 
Port  of  Portland,  541.) 

Judgment— Pleadtng—Neceaiitj. 

7.  Estoppel  by  a  former  decree  is  an  affirmative  defense  which 
^ust  be  pleaded  in  order  to  be  available*  (McCoUy  v.  Heavems^ 
650.) 

See  Contracts,  2. 
See  Execution,  1-4. 
See  Pleading,  L 

aa  Or.— 40 
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Appeal  item  Pirt  of  a  JadgmMit 

See  Appeal  and  Error,  1. 

Jncnuing  Jadgment  ftom  XXiidl9vtod  BrideiMa^ 

Bee  Appeal  and  Error,  Ih 

juDioiAL  sronoB. 

See  Criminal  Law,  22. 
See  Evidence,  10. 

juBisDionoiir, 

See  Courts,  1,  2. 

Of  Subject  Matter  eannot  be  WalTOd. 
See  Criminal  Law,  6. 

Jnrifldictlon  of  Appelate  Oonrti 
See  Appeal  and  Error,  16. 

JTT8TI0B8  OF  THB  FBAOB. 
See  Criminal  Law,  6. 

KNOWIiBIKIH. 

See  Evidence,  6. 

See  MechanicB'  Liens,  2« 

LANDLORD  AKD  TEN  AST. 
Xaadlord  and  Tenant    Lessees    Aaaignees. 

1.  Under  Section  705,  L.  O.  L.,  declaring  that  the  rights  of  a  partj 
cannot  be  prejudiced  by  the  declaration,  act  or  omis&n  of  another 
except  by  virtue  of  a  particular  relation  between  them,  lessees  eannot 
be  held  to  have  exercised  an  option  to  extend  a  lease  by  reason  of 
the  acts  of  their  alleged  assigns^  where  the  assignment  was  not 

'established.    (Toomey  ▼.  Casey,  71.) 

Landlord  and  Tenant— Sublettinc— Effect 

2.  Where  lessees  sublet  premises  under  an  instrument  giving  the 
sublessee  the  right  to  hold  over  for  an  extended  period,  in  case  the 
lessees  should  exercise  their  option  to  extend  the  lease,  the  sublessea 
cannot  exercise  the  option  and  bind  the  lessees  for  the  period  of  the 

extension.    (Toomey  v.  Casey,  71.) 


Landlord  and  Tenant— Oonstmctiom  of  t^— ■•    yM«i«iiitig  aeed. 

3.  In  a  written  lease  of  wheat  land  for  five  years  which  provided 
that  one  half  thereof  should  be  put  in  crop  each  year,  and  tne  other 
balf  left  fallow,  a  provision  that  the  lessee  should  cultivate  and  sum- 
jner-fallow  the  lanas  each  year,  and  would  summer-fallow  it  for  the 
last  Tear,  the  work  to  be  done  in  a  husband-like  manner,  and  would 
furnish  all  seed  necessary  to  sow  the  same,  will  not  be  construed  to 
require  the  lessee  to  furnish  the  seed  necessary  to  sow  tJie  part  left 
fallow  during  the  last  year,  from  the  crop  on  which  he  would  get 
:no  benefit,  ^t  only  that  he  would  furnisa  the  seed  for  the    crop 
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raised  during  the  five  yean,  of  which  he  was  to  reeeive  two  thirdf 
and  the  lessor  one  third.    (Bott  y.  CampbeU,  468.) 

LABOENT. 

Xaroenj— Syidenee— AdndBslliiUty. 

1.  In  a  prosecution  for  larceny  of  two  horses  from  the  ranffe,  tes- 
timony of  a  witness  that  he  had  seen  an  unbranded  horse  which  the 
prosecutor  claimed  which  answered  generally  to  the  description  of  one 
of  the  horses  in  question,  and  that  later  he  had  seen  the  same  horse 
in  the  defendant's  field  with  defendant's  brand  upon  its  left  shoulder, 
was  competent  to  show  the  acts  of  ownership  exercised  by  the  prose- 
enter  over  the  animal  mentioned  from  whicn  the  presumption  might 

arise  that  it  was  his  property.     (State  ▼.  McLennan,  621.) 

XiMceny— Eildence    AilmtiriMHty. 

2.  The  evidence  was  also  admissible  to  show  that  the  property 
-was  afterward  found  in  tiie  possession  of  the  defendant,  because  it 
-was  in  his  pasture  mth  his  brand  upon  it.    (State  t.  McLennan,  621.) 


See  Landlord  and  Tenant,  1,  £• 

Cknttniction  aa  to  Fnxnltfiliig  Bead. 
See  Landlord  and  Tenant,  3. 

Improvemaati  of  Leaaed  Premlaea  lij 
Bee  Mechaniet*  Liens,  1-7. 


XtoblUty  for  Dtfbta  of  Deoadant. 
See  Wills,  1-8. 


See  Attorney  and  Client,  6. 
See  Mechanics'  Liens. 
See  Venae,  8. 

LIMITATION  OF  AOTIOXa 

Idniitatloii  of  Acttona    Siaittia  of  Limitattona— Stz-jitr  OlalaL 

1.  In  an  action  between  cotenants  to  set  aside  a  decree  aifectinf 
plaintiff,  and  to  partition  real  property,  where  defendants  claimed 
for  hidf  the  taxes  admitted  to  have  been  paid  by  them,  the  allowance, 
«a  an  oftaet  to  plaintiff,  of  half  the  sum  of  $250  expimded  by  her  in 
securing  patent  for  the  land  more  than  six  years  before,  was  error; 
the  statute  of  limitations  as  to  such  claims  having  rum  before  suit 
was  instituted.    (St.  Martin  v.  Hendershott,  68.) 


See  Carrien,  1-8. 

HAMBAMUa. 

Mandamwa    Hnblocti  of  Baliof-^Ohaago  of  VoaiM. 

1.    Section  2482,  L.  O.  L.,  providing  that  the  jostiea  of  fho  peaeo 
nay  change  the  plaeo  of  trial  when  it  appears  froM  the  afldavit  of  a 
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part7  that  the  jntticd  ii  to  prejudiced  against  the  party  making  the 
motion  that  he  cannot  expect  an  imparlial  trial  before  such  Joitice, 
does  not  require  a  justice  of  the  peace  to  grant  a  change  of  venue 
upon  the  mere  assertion  of  the  partr  that  the  justice  is  prejudiced, 
and  therefore  an  alternative  wnt  of  mandarmu  to  compel  a  justice 
of  the  peace  to  grant  a  change  of  yenue.  which  contains  no  showing 
as  to  prejudice,  except  the  conclusion  of  the  party  applying  for  the 
change,  most  be  quashed  under  Section  f^lZ,  L.  O.  L.,  authorising 
mandamus  to  require  action  by  an  inferior  court  in  the  discharge  of 
its  functions,  but  not  to  control  judicial  discretion.  (Best  ▼.  Parkes, 
171.) 

ICandamtif — Ofllcers— Dotlef  and  LUbOitlefr— Olerk. 

2.  Under  Laws  of  1915,  Chapter  62,  directing  that  a  county  clerk 
be  given  credit  for  certain  funos  lost  by  his  predecessor,  and  direct- 
ing the  clerk  to  return  such  funds  to  the  parties  entitled  thereto,  the 
clerk  cannot  comply  with  the  latter  requirement,  without  rendering 
himself  liable,  untU  the  money  collected  is  delivered  to  him,  and, 
no  express  provision  having  been  made  therefor  by  said  act,  mandamus 
will  not  lie  to  compel  the  county  commissioners  to  deliver  the  funds 
raised  by  taxation  to  the  county  clerk.  (State  ex  rel.  v.  Moltnomah 
County,  428.) 

Mand  anwia^-qronndt— Freedom  of  QaeMon  from  Doubt. 

8.  Mandamma  will  not  lie  unless  the  ministerial  duty  impeeed  by 
law  is  free  from  doubt.     (State  ex  rel.  v.  Maltnom^  County,  428.) 

ICASTEB  AND  SEBVAMT. 

Iffaster  lod  Berrant— Verdict— Zmi^ed  Findioip. 

1.  In  a  servant's  action  for  injuries  alleged  by  defendant  to  have 
been  caused  by  the  negligence  of  a  fellow-servant,  a  verdict  for  the 
plaintiff  implies  that  the  jury  found  that  the  injury  was  caused  by 
defendant's  negligence  and  not  that  of  the  fellow-servant.  {Barn- 
hart  V.  North  Pacific  Lumber  Co.,  667.) 

Mastar  and  Benrant— Brldonce— Suflleteiiey. 

2.  In  a  servant's  action  for  injuries,  evidence  held  suiBcient  to 
take  plaintiff's  contention  as  to  the  cause  of  his  injury  to  the  jury. 
(Bamnart  v.  North  Pacific  Lumber  Co.,  657.) 

MECHANI08'  LIEKS. 

Mechaiiiei'  lien*— Blgltt  to  Zdeo^-Oootract  With  Leasea    *'Ag«it^— 

StaitirtM. 

1.  Under  Section  7416.  L.  O.  L.,  conditioning  the  right  to  a 
mechanic's  lien  upon  the  labor  and  material  being  furnished  at  Ae 
instance  of  the  owner  or  his  asent,  a  lessee  under  a  lease  providing, 
as  a  part  consideradon  thereof,  that  he  riieuld  make  permanent  im- 

{>rovements  which  should  revert  to  and  become  the  property  of  the 
essor,  and  who  causes  such  improvements  to  be  made,  oecomes  the 
"agent"  of  the  lessor.     (Myers  v.  Strowbridge  Estate  Co.,  20.) 

Mechanics'  Zdens— WalTtr— Xiiiwiedce— Proviiioii  in  Original  Con- 
tract. 

2.  Where  the  owner  and  lessor  made  his  lessee  an  agent  to  make 
improvements  on  Hie  leased  premisesi  a  atipulatioA  in  the  agent's 


contraot  ^at  tbe  owner  and  leaior  should  not  be  retponsible  for  any 
billt  oontraeted  in  the  improrement  was  not  bindinf  upon  a  sab- 
contraetori  unless  he  assented  or  agreed  te  be  bound  thereby;  and 
the  subcontractor's  knowledge  alone  of  the  original  contractor's 
waiver  of  his  Hen  did*  not  constitute  a  waiver  of  the  subcontractor's 
lien.     (Myers  ▼.  Btrowbridge  Estate  Co.,  29.) 

Medhaoftos'  IAbps    Pstsons  Uabls— Owner—- Kotiea  Danytng  Lii^MHty. 

3.  Under  Section  7419,  L.  O.  L.,  providing  that  every  building  con- 
structed on  luid  with  the  knowledge  of  the  owner  shall  be  held  to 
have  been  constructed  at  his  instance  and  shall  be  subject  to  liens, 
unless  within  three  days  after  knowledge  of  such  construction  he 
post  a  notiee  that  he  will  not  be  responsible  therefor,  premises  leased 
for  a  term  and  under  which  the  lessee  became  the  owner's  agent  and 
eentraetor  for  its  improvement  were  subject  to  the  liens  of  subcon- 
tractors, notwithstanding  the  posting  ef  siidi  notiee.  (Myers  v. 
Strowbridge  Estate  Gq,,  29.) 

Mechanics'  Lieiis— ImproTsnieoti  of  Leased  Premises — Owner's  No- 
tice of  KonliabiUty— Effect. 

4.  Under  such  provision  and  Section  7416,  L.  O.  L.,  giving  a  lien 
to  every  person  performing  labor  upon  or  furnishing  material  used 
in  the  construction  of  any  building  at  the  instance  of  the  owner  or 
his  agent,  and  making  every  contractor  an  agent  for  the  owner,  and 
Section  7417,  imposing  such  lien  upon  the  land  if  it  bdongs  to  the 
person  who  caused  the  improvements,  the  postinff  of  notices  by  the 
owner  and  lessor  that  it  would  not  be  responsiUe  for  the  payment 
for  labor  or  materials  fumiriied  for  improvements  made  by  its  lessee, 
as  agent  or  contractor,  would  not  affect  the  matter  of  the  waiver  of 
the  subcontractors'  liens,  or  prevent  a  lien  upon  the  improved  build- 
ing, or  even  inform  them  that  the  lessee,  as  contractor,  had  stipulated 
that  no  lien  should  attach  to  the  premises.  (Myers  v.  Strowbridge 
Estate  Co.,  29.) 


Mecbanlai'  liens— Plans  and  SpadJIeatioiia-^teferwica— Effect 

5.  Where  a  lessee,  as  the  owner's  asent  and  contractor,  employed 
an  architect  to  prepare  plans  and  speciilcations  for  the  improvement 
of  the  leased  premises,  and  in  the  heading  on  the  ilrst  paffe  the  build- 
ing was  described  as  owned  by  the  lessor,  and  on  the  first  pase  of 
the  specifications  there  was  a  provision  inserted  at  the  lessors  re- 
quest that  he  would  not  be  responsible  for  anv  bins  contracted  in 
the  improvement  therein  q>ecified,  and  where  the  two  pages  of  the 
specifications  relating  to  subcontractor's  work  were  detached  from 
the  remainder  and  given  to  and  signed  by  them  without  directing 
their  attention  to  the  provision  that  the  owner  and  lessor  should 
not  be  responsible,  etc,  the  reference  could  serve  only  the  purpose 
of  furnishing  the  plans  and  specifications  for  the  work,  under  the 
rule  tiiat  where  reference  is  made  in  one  document  to  another  unat- 
tached document  for  a  specific  purpose  only,  such  other  document 
becomes  a  part  of  the  former  for  such  puipose  only.  (Myers  v. 
Strowbridge  Estate  Co.,  29.) 

Ifeftlianirr  Tims    OrlgimI  OoBkraetcn— WalTvr— flmbeonlraetofa— 


6.    In  view  of  the  statute  giving  a  direct  lien  to  persons  furnish- 
ing labor  and  material  in  the  alteration  of  a  building,  upon  the  estate 
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of  the  pefton  eansing  the  alteration  to  be  made,  as  a  privilege  or 
riglit  for  their  proteetioiiy  based  on  Ae  theory  of  having  added  to 
the  value  of  the  ettate  with  the  consent  of  the  owner,  the  fact  that 
the  original  contractor  has  agreed  with  the  owner  to  protect  him 
against  liens  is  not  an  agreement  on  the  part  of  subcontractors  that 
thej  will  look  exdusivelj  to  the  original  contractor  and  not  to  tho 
property  for  their  compensation,  as  in  such  case  there  is  no  meeting 
of  the  minds  of  the  contracting  parties  to  that  effect.  (ICjers  ▼. 
Strowbridge  Estote  Co.,  29.) 

Macbanifif  Idem— Bnbcontnctoii^WalTer. 

7.  The  agreement  of  subcontractors  to  aceept  a  part  of  their  com- 
pensation in  the  preferred  stock  of  the  lessee,  the  owner's  agent  and 
contractor,  did  not  amount  to  a  waiver  of  their  right  to  a  lien  to> 
that  extent,  where  the  stock  was  never  delivered  or  tendered  aa 
security  or  payment.    (Myers  v.  Btrowbridge  Estate  Co.,  29.) 

MEJBTlMa  OF  WMDii. 
See  Beformation  of  Instruments,  2. 

MI8J0INDB& 
Of  Partte  Plalntiir. 

See  Waters  and  Watercourses,  4. 


See  BeformatioA  of  Instruments,  1-S. 

MODIFICATIOK. 
See  Contracts,  8. 

MOBTaAaSS. 

Mortgagee    Parectowre— Pnrduse  by  Mortgagee-  -TItto. 

1.  A  mortgagee,  purchasing  at  a  sherifTs  sale  with  knowledge  of 
plaintiiTs  prior  equity  in  land  as  purchaser  in  possession  under  an 
oral  agreement  with  the  mortgagor,  acquired  no  greater  estate  than 
the  mortgagor  held.     (Skinner  v.  Furnas,  414.) 

Mortgagee— Trust  Deed. 

2.  Where  land  is  transferred  to  a  trustee  to  secure  a  loan  from  a 
bank,  it  is  to  be  treated  as  a  mortgage,  and  foreclosed  only  in  tho 
statutory  manner.     (First  Nat.  Bank  v.  Courtright,  490.) 

Mortgagee— Doty  of  Tmttee  under  Trust  Deedr— Foreclosure. 

3.  The  cestvi  may  call  upon  the  trustee  to  foreclose  such  mort- 
gage by  appropriate  legal  proceedings,  and  applv  the  proceeds  to  the 
debt,  or  the  judgment  in  which  the  debt  has  been  merged.  (First 
Nat.  Bank  v.  Courtright,  490.) 

Mortgagee— Fonn  of  Decree. 

4.  In  a  creditors'  suit,  in  which  plaintiff  was  the  €e$tw  of  a  deed 
securing  its  loan,  and  the  trustee  of  such  trust  and  the  debtor  and 
others  were  defendants,  the  complaint  asking  for  decree  reouiring 
the  trustee  to  "sell  and  dispose"  of  the  property  held  by  nim  as 
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trustee,  a  decree  would  be  entered  merely  direeting  the  trustee  to  fore- 
elose  tke  mortgage  hy  appropriate  proeeedings,  although  the  plain- 
tiif  conceded  that  it  did  not  seek  to  obtain  strict  or  ordinary  fore- 
closure of  the  conyeyance,  since,  in  any  OTOnt.  a  decree  directing  the 
trustee  to  sell  and  dispose  of  the  land  would  not  empower  a  sale 
without  suit  to  foreclose  the  mortgage.  (First  Nat  Bank  t.  Court- 
right,  490.) 

See  Dower,  L 

MOTOR  VEHIOXB& 

See  Municipal  Corporations,  6,  7. 

MUNICIPAL  OOBPOBATIOiro. 
Municipal    OoiporatlonB  —  Aasessment    for   PuhUe   ImproTeminti — 


1.  Under  a  city  charter  authorizing  the  council  to  lery  an  assess- 
ment on  lands  specially  benefited  to  pay  the  whole  or  any  part  of 
the  expense  of  a  public  improvement,  but  making  no  specific  pro- 
vision for  assessment  to  pay  the  incidental  expenses  of  audi  improve- 
ment, the  amount  paid  the  city  engineer  for  superintendence  and  the 
amount  paid  for  the  abstract  of  the  property  owners  and  the  clerical 
work  of  preparing  the  assessment  cannot  be  included  in  the  assess- 
ment for  the  improvement.     (Giles  v.  Boseburg,  67.) 

Municipal  Corporations— Asieiiment  for  Public  UnprovementiH-In- 
tereet. 

2.  Under  a  city  charter  providing  that  all  general  or  speeial  taxes 
levied  for  public  improvements  should  bear  interest  at  the  legal  rate 
from  the  time  they  are  delinquent  the  interest  on  warrants  drawn 
in  favor  of  contractors  for  a  public  improvement  from  the  date  of 
such  warrants  until  the  assessment  was  levied  and  the  lien  attached 
is  not  chargeable  against  the  property  ownezi.  (Giles  v.  Boseburg, 
67.) 

Municipal  Corporationa— Presumption  as  to  Assessment  for  Street 
Improvements — ^Extending  Time  for  Work. 

3.  The  charter  of  Portland,  declaring  that  an  assessment  for 
street  improvement,  and  everything  connected  therewith,  shsll  be 
presumed  regular  till  the  contrary  is  shown,  and  that  the  executive 
board  shall  fix  the  time  in  which  an  improvement  shall  be  completed 
and  may  extend  it  if  the  circumetances  warrant,  an  assessment  can- 
not be  held  void,  merely  because  the  work  was  completed  four 
days  after  the  time  limited,  there  being  no  evidence  that  the  execu- 
tive board,  which  accepted  the  improvement,  did  not  seasonably 
extend  the  time,  which  it  could  do  on  its  motion,  though  it  appears 
that  the  city  coundl  attempted  to  extend  the  time  after  completion 
of  the  work.     (Cormack  v.  Cormack,  108.) 

Municipal  Corporations— LeglslatlYS  Centred— Home  Rule  Cliarter. 

4.  Article  XI,  Section  2,  of  the  Constitution,  providing  that  the 
legal  voters  of  every  eitv  and  town  are  granted  power  to  enact  and 
amend  their  municipal  charter  subject  to  the  Constitution  and  crimi- 
nal laws  of  the  State  of  Oregon,  and  forbidding  the  legislative  as- 
sembly to  amend  or  repeal  any  charter  for  any  municipality,  etc.,  does 
not  extend  the  authority  of  such  municipalities  over  subjects  not  prop- 
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erly  mtmieipal  and  germane  to  the  pnrposes  for  wMeh  mnnieipal  eor- 
poratiou  are  formed.  (Woodbum  t.  Pablie  Berriea  Commiiiion, 
114,) 

Mmdelpal  Oorpoiittom    Befnlatton  of  Batea. 

5.  The  right  to  regulate  rates  la  a  matter  >^  I^^^'*^  eoneem,  and 
does  not  pertain  solely  to  municipal  affairs.  (Woodbnm  ▼.  Poblie 
Service  Commission,  114.) 

Municipal  Oorpor»tioiis-4Kre6ts— Injinta  H  Periona  iipoii—4ipo6d  of 
Motor  Vehiclei. 

6.  Under  Motor  Vehicle  Law  (Laws  1911,  pp.  266,  267),  Section  2, 
snbdiyiaions  11  and  17,  declaring  that  in  pasdng  railroad  or  street-cara 
motor  vehicles  shall  be  operated  npon  that  side  of  the  street  er  railroad 
car  with  due  care  and  caution  for  the  safety  of  passengers  alighting 
or  deecending,  but  should  there  be  on  the  left  idde  of  the  street  or 
ntilroad  car  a  clear  space,  motor  vehicles  shall  be  permitted  to  so  in- 
crease their  speed  for  the  necessary  distance  to  negotiate  a  safe  clear- 
ance between  the  street  or  railroad  car  and  the  vehicle  desiring  to  paae, 
which  such  speed  shaU  not  be  deemed  excessive,  having  due  regard  to 
the  speed  of  the  railroad  or  street-car,  and  that  the  speed  on  all  streets 
and  highways  shall  be  a  reasonable  speed  up  to  and  not  exceeding  25 
mUes  an  hour,  but  any  speed  beyond  that  snaO  be  unreasonable,  it  is 
not  negligent  for  a  motorist  in  passing  a  street-car  where  there  is  a 
clearance  to  drive  his  car  at  any  necessary  q^eed  up  to  25  miles  an 
hour.     (Sorsby  v.  Benninghoveu,  845.) 

Moaicipal  OoQek)ra«loiia— Injwies  to  Persona  om  •trovta— NegUgenea. 

7.  A  motorist  for  the  purpose  of  passing  a  street-car  increased  the 
speed  of  Ms  vehicle  so  that  he  was  proceeding  at  a  speed  estimated  as 
high  as  18  miles  an  hour.  The  street  was  clear,  and  he  could  not  see  a 
young  child  standing  behind  a  telegraph  pole.  Just  as  he  was  abreast 
the  child  it  ran  out  and  was  struck  by  Uie  rear  fender,  the  motorist 
turning  his  vehicle  into  the  car  to  escape  an  accident.  Held,  that  the 
motorist  was  not  liable  for  the  resultant  death  of  the  child;  for  he 
was  not  driving  at  an  excessive  speed,  but  was  lawfully  proceeding 
in  accordance  with  the  express  permission  given  by  statute.  (Sorsby 
V.  Benninghoven,  345.) 

Municipal  Oorpoiatlom— Oosatj  Boads-^Oontrdl— 4ltatiita. 

8.  The  control  of  county  roads  is  primarily  in  the  legislative 
power  o:'  the  state,  and  until  in  plain  terms  the  state  has  given  con- 
trol thereof  to  any  municipality,  the  latter  cannot  assume  or  exercise 
authority  over  them;  and,  under  its  act  of  incorporation.  Laws  of 
1891,  page  505,  Section  39,  by  subdivision  14  defining  the  authority 
of  the  board  of  trustees  as  to  obstructions  in  streets,  by  subdivision 
28  authorizing  it  to  constract  streets,  by  subdivision  32  authorizing 
county  road  supervisors  to  collect  taxes  and  keep  the  county  roads 
in  repair,  etc.,  by  Section  68  authorizing  the  board  of  trustees  to 
change  the  grade  and  improve  any  street,  and  by  Section  101  author- 
icing  the  laying  out  of  streets,  etc.,  the  City  of  Bandon  had  no  author- 
ity to  exercise  control  over  a  county  road.     (Christie  v.  Bandon,  481.) 

Municipal  Oorporations— Public   Isq;»roT«manta— Bemonstranc»--Siif- 
liciflncy. 

9.  A  tract  of  land  owned  by  an  individual,  but  divided  in  the  cen- 
ter by  a  fence  parallel  to  the  street  to  be  paved,  which  separated 
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the  cultiTated  portioii  from  the  pasture  land,  whieh  tract  has  been  all 
aaaeeeed  for  the  pavement,  ii  to  be  eounted  as  one  entire  tract  in 
estimating  the  area  of  land  owned  by  those  remonstrating  against  the 
improvement  nnder  a  charter  providing  that,  if  the  owner  or  owners 
of  two  thirds  of  the  property  adjacent  to  a  street  iUed  a  written  re- 
monstrance against  the  proposed  improvement,  it  shall  not  be  pro- 
eeeded  with.     (Lais  v.  Silverton,  508.) 

Mnziiclpal  Oozporattons— Powem— Ckmttmetioii. 

10.  To  the  extent  that  attributes  of  sovereignty  are  granted  to 
local  subdivisions,  the  language  carrying  the  ffrant  should  be  strictly 
construed,  as  such  grant  is  a  limitation  upon  uie  power  of  legislation. 
(Rose  V.  Port  of  Portland,  541.) 

IConicipal  Ctoq^ations— Port— InltiatiTa  Amandmeiit  of  €Aarfeer— 
ConstitiitiQiial  and  Statutory  ProvlBioni. 

Ih  Laws  of  1901,  page  417  (Sections  6076-6105,  L.  O.  L.),  revising 
all  previous  legislation  as  to  the  creation  of  the  Port  of  I'ortland  as 
a  municipal  corporation  hj  Section  6078,  empowers  the  port  to  im- 
prove the  harbor  in  the  Willamette  River  "at  the  City  of  Portland," 
and  by  Section  6079  empowers  it  to  control  the  river  in  the  harbor 
*'at  the  City  of  Portland,''  and  further  grants  the  right  to  make  regu- 
lations for  the  navigation  "of  said  harbor  in  said  (Sty  of  Portland"; 
and  in  1912  the  legal  voters  of  the  port,  acting  on  an  initiative  peti- 
tion, attempted  to  amend  their  charter  by  including  the  power  to 
dreage  a  slough  in  the  Columbia  Biver  within  the  port,  but  outside 
the  city  limits.  Article  XI.  Section  2,  of  the  Constitution  as  amended 
and  adopted  in  1906,  provides  that  corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  laws,  and  that  the 
legislative  assembly  shall  not  enact  or  amend  any  charter  for  any 
municipality,  dty  or  town,  and  grants  the  legal  voters  of  everv  ci^ 
and  town  power  to  amend  their  municipal  cnarter,  and  Article  IV, 
Section  la,  of  the  Constitution  as  amenued  and  adopted  at  the  same 
time,  provides  that  the  initiative  and  referendum  powers  reserved 
by  the  Constitution  shall  be  reserved  to  the  legal  voters  of  every 
municipality  and  district  as  to  all  the  special  and  municipal  legisla- 
tion, and  that  the  manner  of  exercising  such  powers  shall  be  pre- 
scribed by  general  laws,  except  that  cities  and  towns  may  provide 
the  manner  of  exercising  such  powers  as  to  their  municipal  legisla- 
tion, and  Article  lY,  Section  1  of  the  Constitution  as  amended  and 
adopted  in  1902,  declares  that  the  legislative  authority  of  the  state 
shall  be  vested  in  a  legislative  assembly,  and  reserves  to  the  people 
X>ower  to  propose  laws  and  constitutional  amendments  and  to  enact 
them  at  the  polls,  and  reserves  power  to  approve  or  reject  legislative 
acts.  EM  that  charters  or  laws,  sranting  or  enumerating  the  powers 
exercisable  by  a  corporation,  are  indispensable,  and  that  while  cities 
and  towns  can  enact  or  amend  their  own  charters,  no  other  corpora* 
tion,  such  as  a  port,  can,  without  an  enabling  act,  legislate  power  unto 
itself  to  legislate,  so  as  to  amend  its  charter  or  act  of  incorporation. 
(Rose  V.  Port  of  Portland,  541.) 

Municipal  Oorporatloiift— Statutes  —  Port — Amimdment  of  Charter— 
LegifllatiYe  Power— ''Beferendum:'*—''An7.'' 

12.  Article  lY,  Section  la,  of  the  Constitution  as  amended  and 
adopted  in  1906,  provides  that  the  initiative  and  referendum  powers 
reserved  to  the  people  by  the  Constitution  shall  be  further  reserved 
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to  the  legal  Yotera  of  anj  mnnieipalitj  and  dittriet  as  to  all  speeial 
and  municipal  legislation;  that  the  manner  of  exercising  such  powers 
shall  be  prescribed  bj  general  laws,  except  that  cities  and  towns  may 
provide  for  the  manner  of  exerci^g  the  inittative  and  referendum 
powers  as  to  their  municipal  legislation,  and  Article  XI,  Section  2,  of 
the  Constitution  as  amended  and  adopted  in  1906,  provides  tiiat 
corporations  may  be  formed  under  ffeneral  laws,  but  shall  not  be 
created  hj  the  legislative  assembly  bj  special  laws,  and  that  the 
assembly  shall  not  enact  or  amend  any  charter  or  act  of  incorpora- 
tion for  any  municipality,  city  or  town,  and  that  the  legal  voters  of 
every  city  and  town  may  enact  or  amend  their  municipal  charter 
subject  to  the  Constitution.  Held,  that  the  word  "referendum"  of 
itself  implies  the  existence  of  a  law-making  body  other  than  the 
legal  voters;  that  the  word  "any"  may  sometimes  signify  "every*' 
or  "all,"  but  primarily  means  one  individually  out  of  a  number,  and 
is  a  derivative  of  one  signifying  an  indeterminate  unit,  or  number 
of  units  out  of  many  or  all;  and  that^  in  view  of  the  history  and 
purpose  of  the  amendment,  the  legislative  assembly,  while  it  cannot 
enact  a  special  measure,  amending  a  city  or  town  charter,  may  enact 
a  special  law,  amending  the  charter  or  act  of  incorporation  of  a  mu- 
nicipality other  than  a  city  or  town,  such  as  a  port^  and  that  if  the 
assembly  passes  a  special  measure  for  a  municipality  other  than  a 
city  or  town,  its  legal  voters  can  apply  the  referendum  to  that 
measure.     (Bose  v.  Port  of  Portland,  541.) 

Municipal  CMnrporatioiiB— Port— Poweia— Stealing  Ships— Statatai. 

13.  Laws  of  1901,  page  417,  reproduced  in  Sections  6076-6105, 
L.  O.  L.,  Bevised  Laws  of  1891,  pase  791,  establishing  and  incorporat* 
ing  the  Port  of  Portland,  and  dedared  the  object  of  the  port  to  be 
"to  promote  the  maritime  shipping  and  commercial  interests  of  the 
Port  of  Portland,"  provided  for  the  improvement  of  certain  rivers  in 
the  port,  and  between  it  and  the  sea,  by  a  ship  canal  to  the  sea,  and 
conferred  the  right  of  eminent  domain,  taxation  and  the  right  to 
make  regulations,  and  to  own  and  operate  a  dry-dock.  In  1908  the 
legal  voters  initiated  and  adopted  a  measure,  attempting  to  confer 
the  additional  power  of  coaling  or  bunkerinff  ships,  under  which  the 
port  proposed  to  purchase  a  site,  erect  coal-bunkers,  and  maintain  a 
supply  of  coal,  the  expenses  of  which  were  to  be  raised  by  taxes,  to 
meet  the  competition  of  Puget  Sound  ports,  where  cosl  could  be  ob- 
tained for  less  than  in  Portland,  and  thereby  overcome  such  disad- 
vantage and  retain  and  increase  its  ocean  commerce.  Held,  in  view 
of  the  object  of  such  legislation,  that  the  coaling  or  bunkering  of 
ships  would  be  incidental  to  the  public  purpose  for  which  the  port 
was  created,  and  would  be  itself  a  pubbc  purpose,  which  might  be 
conferred  by  the  legislature.     (Stevenson  v.  Port  of  Portland,  576.) 

Municipal  Corporations  —  Port — Powen — Amendment  to  Cfliarter — 
Coaling  Shlpe. 

14.  Under  Laws  of  1901,  page  417,  reproduced  in  Sections  6076- 
6105,  L.  O.  L.,  revising  Laws  of  1891,  page  791,  incorporating  the 
municipality  of  the  Port  of  Portland  without  the  right  to  coal  ships, 
the  voters  thereof  could  not,  without  le^slative  aid,  constitutionally 
initiate  and  adopt  a  measure  authoriaing  the  port  to  eoal  ships. 
(Stevenson  v.  Port  of  Portland,  676.) 

See  Judgment,  5. 

See  Telegraphs  and  Telephones,  1. 
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8«e  Bpeeiile  Perfomianee,  4. 

MBCELIOB1I0& 
See  Billi  and  NotM,  4. 
8ee  Mnnicipal  Corporationii  7. 
Be%  Bailroads,  4^ 

HEOOTIABIiB  INBTBUllBNnL 
See  Bill!  and  Noteik 

NBW  TBIAXi. 

Kew  THal— Newly  Dtocovered  BTldenc^— Effeet 

1.  In  a  foit  to  quiet  title,  where  the  weight  of  the  OTidenee  gnp- 
ported  plaintifTa  eontention  that  he  and  another  agreed  upon  the  line 
and  that  a  fence  was  eonstructed  on  such  line,  except  where  on  ac- 
count of  a  steep  hilleide  it  was  necessary  to  depart  from  the  line, 
newlj  discovered  evidence  that  the  then  wife  of  such  other  had  heard 
him  say  tiiat  some  day  he  would  have  to  move  the  fence  out  to  the 
line,  would  not  necessarily  disprove  the  existence  of  the  agreemenl^ 
and  hence  permission  would  not  be  granted  to  take  her  testimony. 
(McCully  V.  Heaveme,  650.) 

See  Appeal  and  Error,  84. 

KOK-NBGOTIABLB  IN8TB.T71IBNT& 
See  Bint  and  Notes,  14,  15. 

KOTIOB. 
See  Bills  and  Notes,  8. 
See  Carriers,  3. 

See  Executors  and  Administrator^  t» 
See  Judgment,  8,  4. 
See  Mechanies*  Liens,  8,  4. 

OBJB0TION& 

See  Appeal  and  Error,  15. 

OFFIGBBSb 

Uabillty  for  Acts  of  OfBcers. 

See  Banks  and  Banking,  1,  8. 
See  Counties,  1-8. ' 
See  Mandamus,  8. 

OBEOON  CA8E& 

Applied,  Approved,  (Ated,  Dlstfngnlshed,  FoUowid  and  OftcralM  In 
tills  Volume. 

See  Table  in  Front  of  tliis  Yolome, 
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OBBOOW  OOJMSTXTUTIOII, 

CMtad  and  Oonftnied  in  this  Volume. 
See  Table  in  Front  of  thia  Volume. 

OBEOOK  BTATUna 
Olted  wad  Ckmitnied  in  tug  Volume. 

See  Tablea  (Code  and  SesBion  Laws)  in  Front  of  lliia  Volume* 

CfWXTEEL 

BfTeet  of  Ownes'i  Notice  of  KonliablUty. 
See  Mechanioa'  Liena,  8,  4. 

PABOL  AOREBMHWr, 

See  Contraeta,  4 

PABOL  BVI2>ENCai 

See  Appeal  and  Error,  16. 

See  Evidence,  12. 

See  Beformation  of  Inatmments,  H 

PABOL  aiFT. 

See  AdverBO  Poisession,  2. 
See  Gifts,  1,  2. 


See  Carriers,  8« 

PABTITZON. 
Partition— In^iroTementa. 

1.  In  suit  between  eotenants  to  partition  real  property,  plaintiff, 
who  made  improvements  ok  the  land,  bidlding  an  addition  to  the 
house,  which  was  burned,  eould  derive  no  benefit  herefrom.  (St. 
Martm  v.  Hendershott,  58.) 

Partition— ImproTomenta. 

2.  In  suit  between  eotenants  to  partition  the  land,  no  allowanee 
will  be  made  plaintiif  for  trivial  improvements.  (St.  Martin  T. 
Hendershott,  58.) 


Partnenhip-^olnt  and  Several  Note— Payment — ^Fund. 

1.  The  individuals  constituting  a  partnership  signing  joint  and 
several  notes  were  jointly  and  severally  liable,  and  the  payee  might 
look  to  their  individual  assets  for  payment,  or  to  the  partnership  estate 
for  payment,  where  the  notes  arose  out  of  a  partnership  indebtedn< 
(Anderson  v.  Stayton  State  Bank,  357.) 


Partnership— Indebtednees    Payment. 

2.    A  partnership  debt  is  brimarily  the  obligation  of  the  partner- 
ship, and  secondarily  the  obUgation  of  the  individuals  composing  it^ 
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•ad,  theraf  ere^  the  MablUty  of  the  indlTidnal  ie  eoatixigeiil,  and  partner* 
ship  assets  miiet  be  ezhausied  before  he  is  obliged  to  pay  ovt  of  ut  owa 

estate.     (Anderson  t.  Btajton  State  Bank«  857.) 

Partnenhlp-^oliit  Note— liability  of  Partnen  and  Partnesdtfp. 

3.  Joint  notes,  on  their  face  purporting  to  be  the  obligation  not 
only  of  a  partnership  as  sach,  bnt  also  of  the  indiTidoal  partners  whose 
names  appeared  thereon  with  the  name  of  the  firm,  were  intended  to 
giTe  the  holder  mot  only  the  security  afforded  by  the  partnership,  but 
the  seeurity  of  the  individual  signers;  the  fact  that  the  notes  were 
joint  not  necessarily  implying  that  they  were  the  debt  of  none  of  the 
signers  except  the  partnership,  and  the  joint  notes  of  the  partners  for 
a  debt  in  no  way  oonneeted  with  the  partnership,  not  making  them  a 
primary  elaim  against  the  partnership  merely  because  it  was  joint* 
(Anderson  y.  8tayton  State  Bank,  857.) 

PartnendiiiK-BiUs  and  Kotea— XdabUity— aignatm  by  Trade  Kaa^— 
*Teaon.*' 

4.  Under  Section  5851,  L.  O.  L.,  making  one  who  signs  a  note  in 
a  trade  or  assumed  name  liable  as  if  he  signed  his  own  name,  and 
Section  6023,  defining  "person"  to  include  a  body  of  persons,  whether 
incorporated  or  not,  and  in  view  of  the  fact  that  a  partnership  may 
adopt  any  name  it  chooses  as  its  firm  name,  and  that  each  partner 
is  the  agent  of  the  firm  and  may  siffn  its  name  to  any  paper  given  for 
partnership  business,  a  note  signea,  "The  Oregon  liocators,  by  F.  L. 
G.,  member  of  the  firm  authorised  to  sign  the  firm  name,"  renders 
the  firm  and  the  other  member  liable.     (Fraziei  T.  Cottrel^  614.) 

See  Bankruptcy,  10,  11. 


See  Partnership^  1,  2. 

Bnla  for  Oompvttiig  Interest  on  Partial  PssjmMifii 
See  Interest,  1. 

PBBSOKAXi  nUUBOfl^ 

See  Constitutional  Law,  5. 

See  Electricity,  1-5. 

See  Municipal  Corporations,  6,  7« 

PBTinOK* 
See  Bankruptcy,  8. 

PLEABIKCI. 

Pleadings— Action  to  Vacate  Jndgmant— DemuTsr. 

1.  In  a  suit  to  cancel  a  judgment  and  restrain  execution  against 
land  of  which  plaintiff  alleged  he  was  the  owner,  if  defendant  desired 
a  more  detailed  statement  as  to  the  derivation  of  plaintiff's  tiUe  to  the 
land,  he  should  have  proceeded  by  motion,  or  in  some  other  manner 
than  by  demurrer.    (Lieblin  v.  Breyman  Leather  Co.,  88.) 

Pleading^81»eeial  Damvrrar— Statutes. 

8.  Special  demurrers  are  now  abolished;  therefore  the  statute  con- 
templates  but  one  demurrer  to  a  pleading,  and  any  objections  not  set 
forth  therein  are  waived,  nniess  tl^y  go  to  the  jurkdietioB  of  the 
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eonrt  or  to  the  poiiit  thmt  tho  f  aeti  stated  do  not  eonatitate  a  arime: 
fiectioiia  1491,  1498,  L.  O.  L.    (SUte  t.  GoodaU,  829.) 

Pleading—- Amendment  Dwdng  Tilal— Variance. 

8.  Where  defendant,  bj  evident  elerieal  error,  failed  to  deny  mate- 
rial allegations,  the  rule  againet  amendment  changing  the  eause  of 
action  does  not  prevent  amendment  to  enter  the  denial,  espeeiallj 
where  both  parties  went  to  trial  on  the  theory  that  such  matters  were 
at  issne,  and  plaintiffs  only  objections  were  too  general  to  indicate 
the  defeet.    (Pacific  Company  y.  Gronan,  888.) 

Pleading— Amendment  During  Tiiair— Variance. 

4.  The  allowance  or  refusal  of  an  amendment  is  largely  a  matter 
of  discretion  of  the  court  and  depends  on  circumstances  of  the  par* 
ticular  case.     (Pacific  Company  ▼.  Cronan,  888.) 

Pleading— Amendment  During  TriaL 

5.  Courts  should  be  liberal  in  granting  amendments  pending  trial, 
when  it  is  evident  that  such  course  will  further  Justice,  particularly 
in  the  case  of  the  defendant.     (Pacific  Company  v.  Cronan,  888.) 


Pleading— Amendment— "Trial'* — Statute. 

f^.  Under  Section  102,  L.  0.  L.,  providing  that  the  court  may  before 
trial  and  upon  terms  allow  any  pleading  to  be  amended  by  adding 
any  material  allegation,  and,  at  any  time  before  the  cause  is  sub- 
mitted, may  allow  the  pleading  to  be  amended  to  correct  a  mistake, 
etc.,  or  when  the  amendment  does  not  substantially  change  the  cause 
of  action,  or  defense,  and  Section  113,  defining  a  "trial"  as  the  judi- 
cial examination  of  the  issues  between  the  piurties,  the  allowance  of 
an  amendment  to  the  complaint  before  any  demurrer  had  been  filed, 
and  before  the  judicial  examination  of  the  issues  had  begun,  was 
allowed  before  trial,  and  hence  was  admissible,  although  changing 
both  the  cause  of  suit  and  the  qutmUm  of  proof  required.  (Hillsboro 
Nat.  Bank  v.  Garbarino,  405.) 

Pleading— Amendment— Anawar. 

7.  Where   defendant   deemed   himself   injured   or   misled  by   an 
amendment  to  the  complaint  before  trial,  he  should  have  taken  leave 
to  change  his  answer  to  meet  the  new  situation.    (Hillsboro  Nat. 
Bank  v.  Garbarino,  405.) 

Pleading— Bight  of  Amendment — Construction. 

8.  The  right  of  amendment  should  be  liberally  eonstrued.  (ffiUs- 
bore  Nat.  Bank  v.  Garbarino,  405.) 

Pleading— ^Insulficiency  of  Complaint— Cure  by  B^fij. 

9.  Where  the  complaint,  in  a  suit  for  the  speeifie  performance  of 
an  oral  agreement  to  sell  and  convey  land,  did  not  allege  that  plain- 
tiff took  possession  pursuant  to  any  oral  contract  or  otherwise,  but 
the  answer  averred  the  entry  and  possession  by  complainant's  husband 
without  any  contract  and  without  the  knowledge  and  consent  of  de- 
fendant mortgagors,  and  where  the  demurrer  to  the  eomplMnt  was 
overruled,  plaintiff,  under  a  reply  traversing  the  averments  of  new 
matter  in  the  answer,  might  offer  evidence  to  substantiate  the  issue  aa 
to  the  ""fi^^g  <tf  the  oral  contract  for  the  pnrehaae  of  the  land  and 
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possession  and  imi^OYements  pnrso&nt  thereto.    (Sldiinar  T.  Wutnam, 
414.) 

Fleadl]ig-^A]iMndiiMiit--<ftmiplaiiit--I>liaretioii  of  Ooarl 

10.  The  aUowanee  of  an  amendment  to  the  complaint  after  the  ex- 
piration of  ten  days  allowed  in  which  to  amend  is  within  the  dieere- 
tion  of  the  trial  court.     (McCnllj  y.  Heaveme,  650.) 

Pleading— Reply— Departure. 

11.  In  a  suit  to  quiet  title,  where  the  complaint  in  the  usual  form 
alleges  that  plaintiifs  are  the  owners,  and  the  defendant  sets  up  own- 
ership and  possession  in  herself,  a  reply  setting  up  an  agreement  as 
to  boundary  between  plaintiifs  and  the  predecessor  in  title  of  defend- 
ant settling  the  title  to  the  land  in  dispute  in  plaintiiE  is  not  a  de- 
parture.    (McCully  ▼.  Heaveme,  650.) 

See  Adverse  Possession,  6. 

Bee  Appeal  and  Error,  22,  23. 

See  Arbitration  and  Award,  1« 

See  Attorney  and  Client,  1. 

See  Judgment,  7. 

See  Principal  and  Agent,  8« 

See  Specific  Performance,  2. 

See  Tender,  1. 

See  Waters  and  Watercourses,  ^ 

See  Wills,  8. 

POXiXOB  POWBBk 

See  Constitutional  Law,  1. 

See  Public  Service  Commission,  1« 

PORT. 

Bee  IConieipal  Corporations,  10-14. 

PORT  OP  PORTLAND,  OHARTBE  OP. 

See  Rose  ▼.  Port  of  Portland,  541. 
See  Stevensoii  t.  Port  of  Portland,  576. 

PORTLAIID,  CHARTER  OP. 
See  Hancock  Land  Co.  ▼.  Portland,  86. 
See  Cormaek  t.  Cormack,  108. 

P0B8E88I0K. 

See  Boundaries,  ft 

See  Mortgages,  1. 

See  Pleading,  9. 

See  Specific  Performance,  1,  t, 

See  Tenancy  in  Common,  2. 

See  Vendor  and  Purchaser,  !• 


Bee  BiBkrsptey,  1,  t,  7-8,  U. 
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Bee  Bcuikruptej,  4. 

See  Constitutional  Law,  4. 

See  Evidence,  1,  5. 

See  Fraudulent  ConveTaneee,  !• 

Bee  Municipal  Corporations,  8. 

Bee  Principal  and  Agent,  8. 

See  Tenancy  in  Common,  2. 

Prwnmptlon  as  to  Death  from  Aboeooo. 
See  Death,  1. 

Wliea  tutntet  ef  Another  State  aro  not  PloaML 

See  Eridenee,  10,  11. 

PBDf OIPAL  AND  AaBNT. 
Trindpal  and  Agent— Agent's  Aathority— Implied  Wacxanlir— Dam- 

1.  When  an  agent  represents  that  he  is  empowered  to  make  a  par- 
ticular contract  on  behalf  of  his  principal,  but  in  faet  has  no  such 
authority,  the  party  to  whom  the  representation  is  made,  and  who 
relies  thereon  and  eomplies  with  the  terms  of  the  supposed  agree- 
ment,  can  maintain  an  action  et  contraetu  against  the  agent,  on  the 
implied  warranty,  to  recover  the  damages  sustained.  (Sorenson  v. 
Kribs,  180.) 

Principal  and  Agent— Authority  of  Agent— Aetion  for  Damages    Oon" 
stroction  of  Pleading. 

2.  Where  the  complaint  alleged  that  defendant  represented  his 
authority  to  obligate  an  owner  ^  land  to  pay  a  brokers  commission 
to  plaintiflfs  assignor  on  a  sale  acceptable  to  the  owner,  and  that  the 
defendant  had  no  such  authority,  an  answer  denying  the  allegations 
generally,  with  an  unqualified  allegation  that  defendant  emploved 
plaintiirs  assignor  to  sell  the  land  on  commission,  and  not  stating  that 
such  engagement  was  made  on  behalf  of  the  owner,  eonstrued  most 
strongly  against  the  defendant,  implied  that  the  employment  was 
made  for  defendant's  benefit,  and  that  he  had  no  authority  to  snake 
sueh  a  contract  on  behalf  of  the  owner.     (Sorenson  v.  Kribs,  180.) 

Principal  and  Agent— Agents  Antlioritj— Presumption  and  Bordsn  of 
Proof. 

8.  On  such  implication  that  defendant  employed  plaintiirs  assignor 
on  his  own  account  to  sell  the  land  upon  commission,  for  the  payment 
of  which  the  owner  was  not  bound,  Section  799,  subdivision  88. 
L.  0.  L.,  raised  the  presumption  that  such  want  of  authority  continuea 
after  an  option  obtained  by  plaintiif  was  declared  forfeited,  and  to 
overcome  such  presumption  the  burden  was  on  defendant  to  show  that 
authority  was  uiereaf ter  conferred  upon  him  by  the  owner  to  engage 
a  broker  and  to  agree  to  pay  him  a  commission  for  procuring  a  pur- 
chaser acceptable  to  the  owner.     (Sorenson  v.  Kribs,  180.) 

Principal  and  Agent— Liahilitj  of  Agent— Unanthorlisd  Aet— Action 
for  Damages — Question  for  Jury. 

4.  In  an  action  for  damages  for  defendant's  misrepresentation  of 
his  authority  to  smploy  plaintiiTs  assignor  as  a  broker  sn  behalf  si 
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the  owner  of  land,  ^l^  tliat  the  denial  of  defendant's  motion  for  A 
directed  yerdiet  was  not  error.    (Sorenion  ▼.  Kribs,  ISO.) 

PRIVATE  WAY. 
See  Dedication,  4. 

FB00E8S. 
fi5ee  Sommona. 

PUBLIC  IMPB0VEMENT8. 
Bee  Mnnieipal  Corporation!,  1,  2,  3,  9. 

PUBLIC  IiANDS.  j 

Public  Lands— Railroad  Orant— Title. 

1.  Aet  Cong.  Julj  2,  1864,  c.  217  (18  Stat.  865),  granting  land 
to  aid  in  the  construction  of  the  Northern  Pacific  Bailroad,  operated 
as  a  present  grant  beginning  with  the  date  when  the  plat  of  the  road 
was  filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office 
June  29,  1883,  so  that  eo  intiamti  the  title  of  the  grantee  in  all  of 
the  land  to  which  the  statute  applied  vested.  (McComas  ▼.  North- 
em  Pac.  Co.,  639.) 

Public  Lands— Swamp-landa— Railroad  Qrant— *^aim.'* 

2.  Under  Act  Cong.  Julj  2,  1864,  granting  lands  to  aid  in  the 
eonstruction  of  the  Northern  Pacific  Bailroad  free  from  pre-emption 
or  other  claims  at  the  time  the  line  of  the  road  was  definitely  fixed 
and  a  plat  filed  in  the  General  Land  Office,  the  filing  of  the  swamp- 
land  list  by  the  State  of  Oregon  under  act  of  Congress  approved 
September  28,  1850,  c.  84  (9  Stat.  519),  applicable  to  that  state  by- 
Act  March  12,  1860,  c.  5  (12  Stat  8),  constituted  a  "elaim"  exclud- 
ing such  land  from  the  operation  of  the  railroad  grant.  (McComaa  t* 
Northern  Pac.  Co.,  639.) 

Public  Lands— Mineral  Stiections— Statute. 

3.  Under  the  express  provision  of  Act  Cong.  July  2,  1864,  grant- 
ing lands  to  aid  in  the  construction  of  the  Northern  Pacific  Bauroad. 
the  indemnity  in  lieu  of  mineral  lands  must  be  taken  out  of  unoceupied 
agricultural  lands.     (McComas  v.  Northern  Pac.  Co.,  689.) 

Public  Lands    Bailroad  Orant— Withdrawal— Effect. 

4.  Under  Act  Cong.  July  2,  1864,  panting  land  to  aid  in  the 
construction  of  the  Northern  Pacific  Bailroad,  and  excluding  mineral 
lands  and  in  lieu  thereof  giving  a  selection  out  of  unoccupied  agri- 
cultural lands,  the  cancellation  or  rejection  of  swamp-land  list  filed 
by  the  State  of  Oregon  under  Act  Cong.  Sept.  28,  1850,  as  extended 
by  Act  Cong.  March  12,  1860,  constituting  such  a  claim  as  to  exclude 
the  land  from  the  railroad  grant,  would  not  operate  to  extend  »he 
grant  over  a  disputed  tract  in  the  matter  of  filing  indemnity  selections. 
(McComas  v.  Northern  Pac.  Co.,  639.) 

See  Adverse  Possession,  5. 
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FtJBIJO  SEBVICB  OOMHIS8IOK. 
PttWc  Serylce  CommlBsioiiB — ^Begulatton  of  Bate«. 

1.     The  regulation  of  rates  for  the  purpose  of  promoting  the  pnblie 
healthy  comfort,  safety  and  welfare  is  an  exercise  of  the  police  power 
of  the  soTereign.     (Woodburn  v.  Public  Service  Commission,  114.) 

See  Telegraphs  and  Telephones,  1,  2. 

QTTESTIOir  FOB  JURY. 

See  Assignments,  2. 
See  Bills  and  Notes,  5,  9. 
See  Principal  and  Agent,  4. 
See  Statute  of  Frauds,  1. 

QUO  WABBANTO. 

Quo  Warraato — Abolition  of  Bemedy—- Subftitation. 

1.  By  Section  863,  L.  O.  L.,  the  writ  of  quo  warrarUo  and  informa- 
tion in  the  nature  of  quo  warranto  have  been  abolished,  but  only  the 
forms  have  been  done  away  with,  as  the  remedies  obtainable  there- 
under are  still  available  by  an  action  at  law,  prosecuted  in  the  name 
of  the  state  under  the  authority  of  Section  866.  (State  ex  reL  ▼» 
'Cvans,  46.) 

See  Schools  and  School  Districts,  4. 

BAIIAOAD  OBANT. 

See  Adverse  Possession,  6. 
See  Public  Lands,  1,  2,  4. 

BAIIAOADa 

Bailroads— Operatioii— FlTM — ^Admissibility  of  Bvldeneo. 

1.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
set  by  defendant's  locomotive,  the  rule  justifying  the  admission  of 
evidence  of  other  fires  set  by  defendant's  locomotives  will  not  render 
admissible  testimony  that  twelve  days  after  the  fire  a  witness  saw 
burned-over  areas  within  the  right  of  way;  there  being  no  testimony 
of  the  passing  of  engines  at  or  immediately  prior  to  the  ignition  of  a 
fire.     (Mt.  Emily  Timber  Co.  v.  Oregon-Wash.  R.  ft  N.  Co.,  185.) 

Ballroads — Operation — ^Flres — Instruction. 

2.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
set  by  defendant's  locomotive,  where  the  evidence  did  not  suggest  a 
deficiency  in  number  of  men,  and  did  not  bear  on  the  incompetency 
of  mechanics,  machinists,  fire  patrol  or  laborers,  an  instruction  with- 
drawing from  the  jury  the  consideration  of  allegations  that  defend- 
ant failed  to  employ  competent  or  careful  mechanics  or  machinists 
to  repair  its  engines  or  to  use  careful  or  sufficient  fire  patrols,  section- 
men  or  laborers  to  protect  the  right  of  way  and  adjacent  land  fronk 
fires,  was  properly  given,  (Mt.  Emily  Timber  Co.  v.  Oregon- Wash, 
B.  &  N.  Co.,  185.) 

Bailroads — Operationr-Flres    Imtnictlfln, 

3.  As  modem  science  and  ingenuity  have  not  yot  reaehed  a  point 
of  perfection  or  state  where  it  fi  possible  to  propel  staam  locomotives 
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in  such  manner  as  to  absolntely  prevent  the  escape  of  sparks  of  fire, 
the  law  does  not  require  of  a  railroad  company  more  than  such  rea- 
sonable care  and  diligence  as  the  state  of  science  will  admit,  nor 
make  it  liable  for  fires  caused  by  the  escape  of  ordinary  and  usual 
quantities  of  sparks  while  the  engine  is  operated  in  the  ordinary 
course  of  business  by  competent  employees.  (Mt.  Emily  Timber  Go. 
V.  Oregon- Wash.  B.  ft  N.  Co.,  185.) 

BailroadB — Operation — ^Flrea — ^Negligence. 

4.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
set  by  defendant's  locomotive,  although  negligence  may  be  inferred 
from  circumstantial  evidence,  in  order  to  establish  negligence  plain- 
tiff must  prove  by  a  preponderance  of  evidence  that  the  fire  was  com* 
municated  by  sparks  from  defendant's  locomotive,  excluding  every 
other  theory  as  to  the  cause  or  origin  of  such  fire.  (Mt.  Emily  Tim- 
ber Co.  v.  Oregon- Wash.  B.  ft  N.  Co.,  185.) 

See  Trial,  6,  7. 

3ee  Evidence,  5. 
See  Witnesses,  2, 

BEOOBD. 

See  Appeal  and  Error,  8,  4^  6. 
See  Bankruptcy,  5. 

Transmission  of  to  Appellate  Court. 
See  Criminal  Law,  15,  16. 

BEFOBMATIOK  OF  INSTBUMBNTa 

Sef ormatlon  of  Iivtnmients— Evidence — Sufficiency— Mistake. 

1.  In  a  suit  to  reform  a  five-year  lease  of  wheat  land,  one  half  of 
which  the  lessee  was  to  put  in  crop  each  year  and  the  other  half  he 
was  to  fallow,  evidence  held  to  show  that  it  was  agreed  by  the  par- 
ties that  the  lessee  should  receive  a  reasonable  compensation  for 
fallowing  during  the  last  summer  of  the  term  that  portion  of  the  land 
which  he  was  not  to  crop  that  year,  and  that  the  provision  was 
omitted  from  the  lease  as  written  by  the  scrivener,  though  the  terms 
of  the  agreement  had  been  stated  to  him.     (Bott  v.  Campbell,  468.) 

Bef ormatlon  of  Instraments  —  Evidence  —  Sufficiency — Meeting  of 
Minds. 

2.  In  a  suit  to  reform  a  lease  for  mistake,  evidence  held  to  show 
that  statements  by  the  parties  were  not  mere  negotiations  leading 
up  to  the  making  of  the  agreement,  but  constituted  an  agreement  on 
which  the  minds  of  the  parties  met,  and  which  by  mistake  of  the 
scrivener  was  not  set  forth  in  the  written  lease,  so  that  such  state- 
ments were  admissible  under  Section  713,  L.  O.  L.,  excluding  parol 
evidence  varying  a  written  instrument,  except  where  a  mistake  or 
imperfection  of  the  writing  is  put  in  issue  by  the  pleadings.  (Bott  t. 
Campbell,  468.) 

Beformatlon  of  Instromenta— Mlstake^Degree  of  Proof. 

3.  Where  one  of  the  parties  to  a  written  contract  is  dead,  evi- 
dence of  a  mistake  in  the  eontraet  most  be  earefnllj  semtinised,  and 
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found  to  be  eonviiHsing  and  to  thow    elearly  the  eontraet  mad  the 
exiBtenee  of  a  mutnal  miitake.    (Bott  t.  Gampbell|  468.) 

KELXOIOtrS  SOCIETIES. 

Bdlgiooa  Societlef—OoiiTeyancea— Validity. 

1.  Land  was  conveyed  to  troatees  of  a  religiona  toeietj  which 
abandoned  the  premises,  and  it  was  thereafter  sold  by  order  of  the 
general  conference  by  the  "trustees  of  abandoned  chnrch  property." 
Held,  the  conyeyanee  was  valid  in  absence  of  statute,  it  being  in 
accordance  with  church  discipline,  and  compliance  with  Sections  7177. 
7178,  L.  O.  L.,  relating  to  powers  of  trustees  beins  perndsslye  and 
not  mandatory,  did  not  apply.    (Andrews  ▼•  Sereomo^  616.) 

BBMONSTRAKOB. 
SniBeiency  of  Againat  Public  Improvemant^ 
See  Munieipal  Corporations,  9. 


See  Appeal  and  Error,  1,  5,  7,  9,  10,  14»  19,  M,  tSi 
See  Criminal  Law,  10,  18, 
See  Eminent  Domain,  1,  flL 

BOSEBirata,  G&ABTEB  OF* 
See  Giles  t.  Boseburg,  67. 

SALEa 

Sales— Conditioiud  Salea— Betaking  of  Property. 

'  1.  Where  a  conditional  sales  contract  is  in  the  form  of  a  lease  with 
a  specified  rental  and  a  provision,  in  event  of  default  in  payment, 
that  vendor  may  resume  possession  of  the  chattel  and  hold  the  sums 
already  paid  as  earned  rentals,  the  retaking  of  the  property  is  a 
rescission  of  the  contract,  relieving  the  vendee  from  further 
obligation.     (International  Harvester  Co.  v.  Bauer,  686.) 


Salea— -Oonditional  Salea— Betaking  of  Property. 

2.  Where  a  conditional  sales  contract  reserves  title  in  the  vendor 
with  a  right  in  case  of  default  to  retake  the  chattel,  sell  it  at  public 
or  private  sale,  and  apply  the  proceeds  in  pa3rment  of  the  debt,  with 
an  express  agreement  bj  the  vendee  to  pay  the  balance  of  the  pur- 
chase price  then  remaining,  retaking  the  property  by  the  vendor  does 
not  reUeve  the  vendee  from  further  obligation.  (International  Har- 
vester Co.  V.  Bauer,  686.) 

See  Bxecutora  and  Administrators,  1-S, 

SATISFACTION. 
See  Ezecution,  2-4. 

SCHOOLS  AKD  SCHOOL  DISTBICTS. 

Sdioola  and  School  Dlatrlcti    Anneintlan  of  Dlitrlei— Void  Ord«r 
Calling  Election. 

1.  An  order  calling  an  election  on  the  question  of  whether  a  aehool 
district  be  annexed  to  a  high  aehool  district  ia  void  for  logal  fraud 
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and  laek  of  jnriidietioii  if  the  district  boundary  board  bad  no  in- 
formation eoneeming  the  number  of  legal  yoters  in  the  school  dis- 
trict except  the  statements  found  in  the  petition  and  remonstrance, 
and  later  deyelopments  reveal  that  the  petition  did  not  contain  the 
names  of  the  necessary  one  third  of  the  legal  voters.  (State  ex  rel. 
T.  Evans,  46.) 

Schools   and   Sdiool   Dlstiiets— OonBolidatiQii— Iiegality-— Burden   of 
Proof. 

2.  In  a  statutory  action  in  the  nature  of  ^fvo  toarrcmto  requiring 
a  district  boundary  board  to  show  by  what  authority  they  acted  in 
consolidating  a  school  district  with  a  union  high  school  district,  plain- 
tiffs alleging  the  annexation  was  illegal  because  the  reouisite  num- 
ber of  voters  did  not  sign  the  petition  for  an  election  on  tne  question^ 
defendants  must  allege  all  the  facts  necessary  to  show  that  the  scho^ 
district  was  legally  annexed;  the  burden  of  proof  resting  upon  them 
to  show  that  the  two  districts  were  legally  consolidated.  (State 
ex  rel.  v.  Evans,  46.) 

fldioola    and    Sebocd    I>l0triet»--Ooiisolldatiaii--^«tttioii---Bl6etioiii-* 

Statute. 

8.  Under  Section  4194,  L.  O.  L.,  relative  to  elections  to  unite 
school  districts  for  hirii  school  purposes,  an  election  on  the  question 
of  whether  a  school  cUstrict  be  annexed  to  a  union  high  school  dis- 
trict was  void,  and  the  attempted  annexation  came  to  naught,  unless 
the  petition  for  the  election  from  the  school  district  was  signed  by 
not  less  than  one  third  of  the  legal  voters,  the  petition  being  jurisdic- 
tional and  no  petition  at  all  unless  in  conformity  with  the  statute. 
(State  ex  reL  v.  Evans,  46.) 

Schools  and  Schocd  Districta    Oonsolidatlon^-Atta^  by  Quo  War- 
ranto—Evideiice  Dehors  the  Bacord. 

4.  In  otto  warranto  against  a  district  boundary  board  demanding 
that  it  show  by  what  authority  it  ordered  the  consolidation  of  a 
school  and  a  high  school  district,  complainants  daimine  that  the 
annexation  of  the  school  district  was  not  legal  because  the  petition 
for  the  election  on  the  question  was  not  signed  by  the  requisite  num- 
ber of  voters,  complainants  could  offer  evidence  dehors  the  record 
that  the  petition  was  not  signed  by  the  requisite  number,  the  petition 
and  order  for  election  not  of  themselves  proving  the  sufficiency  of 
the  petition.     (State  ex  rel.  v.  Evans,  46.) 

Schools  and  School  Districta— High  Schoola— 'Expended.'* 

5.  Under  Laws  of  1915,  Chapter  235,  page  830,  Section  4,  providing 
that  the  cost  of  educating  a  high  school  pupil  shall  be  determined  by 
dividing  the  total  amount  expended  by  the  high  school  district  for 
maintaining  high  schools  during  any  school  year  by  the  average  daily 
attendance,  etc.,  as  "expended"  means  "paid  out,"  an  estimate  for 
a  high  school  district,  submitted  to  the  county  school  superintendent 
as  required  by  Section  2,  properly  included  an  item  for  repairs,  but 
not*  items  for  depreciation  6t  a  school  building  or  interest  on  money 
expended  in  construction  of  the  building.  (School  Dist.  No.  24  v. 
Smith,  448.) 

SEOONDA&T  ISVlllBNOB. 

See  Evidence,  2,  8. 
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See  Waters  and  WatereourBes,  5,  6. 

SESSION  I.AW8  OF  OBBOOK. 

Bee  Table  in  Front  of  this  Volume. 

smppma. 

See  Carriers,  1-8. 

8FECIFZ0  PEEFOBMANOB. 

Spedflc  Performance — Oral  Oontract— PossessioiL 

1.  It  is  possession  of  real  property,  and,  when  any  relation  of 
affinity  or  consanguinity  exists  between  parties,  also  the  improve- 
ments made  upon  the  land  by  the  purchaser  pursuant  to  the  vendor's 
oral  agreement  to  sell  and  convey,  that  takes  the  case  out  of  the 
atatute  of  frauds  and  authorizes  a  court  of  equity  to  decree  a  specific 
performance.     (Skinner  v.  Furnas,  414.) 

Spedflc  Performance — Ck>mplaint — ^Possession  and  Improvements. 

2.  Since  an  oral  agreement  and  its  part  performance  are  the  essen- 
tials to  be  established  by  evidence  at  the  trial  of  a  suit  for  specific 
performance,  it  is  necessary  that  the  complaint  therein  set  forth  the 
oral  agreement  and  allege  that  possession  was  taken  by  the  purchaser 
pursuant  thereto,  and  that,  if  the  parties  are  related,  the  latter  has 
made  improvements  on  the  land.     (Skinner  ▼.  Furnas,  414.) 

Spedflc  Performance — Porchaae  by  Wife— Sufficiency  of  Evidence. 

3.  In  a  suit  by  a  married  woman  for  specific  performance  of  an 
oral  contract  to  sell  and  convey  land,  evidence  held  to  establish  the 
allegation  of  the  complaint  that  she  was  the  purchaser  under  the 
contract.     (Skinner  v.  Furnas,  414.) 

Specific  Performance — Oral  Agreement — ^Mutuality. 

4.  Mutuality  must  exist  when  the  aid  of  the  court  Is  invoked  to 
enforce  the  rights  of  the  parties  to  an  oral  contract  for  the  sale  of 
land,  and  where  a  recovery  of  the  coDsideration  and  the  execution  of 
a  deed  could  have  been  granted  to  either  party  when  suit  was  begun, 
the  oral  contract  was  not  wanting  for  mutuality.  (Skinner  v.  Furnas, 
414.) 

Specific  Performance — Oral  Agreement — ^EstoppeL 

5.  A  married  woman  should  not  be  denied  specific  performance 
of  an  oral  contract  to  sell  land  because  she  permitted  her  husband 
to  hold  the  legal  title  in  trust  for  her,  where  defendants  did  not  rely 
ttpon  the  husband's  apparent  legal  title.     (Skinner  v*  Furnas,  414.) 

See  Pleading,  9. 

STATUTE  OF  FBAUDS. 

Frauds,  Statute  of— Jury  Question. 

1.  In  an  action  for  brokerage  fees,  where  a  written  agreement  by 
the  owner  to  pay  brokerage  fees  was  supplemented  b^  telegrame  and 
a  letter,  held,  that  under  the  evidence  it  was  a  question  for  the  jury 
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whether  there  was  a  sufficient  memorandum  within  the  statute  of 
frauds  (Section  808,  L.  O.  It,),  declaring  that  an  agreement  authoriz- 
ing or  employing  a  broker  to  sell  reid  estate  for  compensation  or 
commission  shall  not  be  effective  unless  in  writing.  (Hewey  t.  An- 
drews, 448.) 

BTATtrTE  OF  IJMITATIONS. 

Bee  Limitation  of  Actions,  1* 

STATUTES. 

Statutes — Oonstrncticnir— Itotention  of  Leglalaton. 

1.  Where  the  language  of  the  lawmakers  is  olain  and  their  intent 
elear,  such  meaning  must  be  given  effect.  (Ulajton  ▼.  EnterpriM 
Electric  Co.,  149.) 

SUtates—VaUdlty— Title. 

2.  The  provision  of  the  law  protecting  the  general  public  is  not 
foreign  to  nor  disconnected  with  the  subject  embraced  in  the  title. 
The  title  was  sufficient  to  direct  the  voters'  attention  to  the  measure 
to  be  acted  upon,  was  not  inconsistent  with  the  general  object  and 
purpose  of  the  initiative  and  referendum  amendments  to  the  constitu- 
tion, and  the  statute  is  not  invalid  under  Article  lY,  Section  20,  of 
the  Constitution.     (Clayton  v.  Enterprise  Electric  Co.,  149.) 

Statates— Validity— -Title. 

8.  To  render  a  portion  of  a  statute  invalid  because  its  provisions 
are  not  embraced  within  the  title,  as  required  by  Article  IV,  Section 
20,  of  the  Constitution,  the  provisions  must  be  entirely  disconnected 
with  the  subject,  wholly  incongruous,  and  consist  of  matter  of  which 
the  title  gives  no  notice,  so  that  uie  adoption  of  the  measure  by 
means  of  the  title  would  be  fraudulent.  (Clayton  v.  Enterprise  Elec- 
tric Co.,  149.) 

See  Appeal  and  Error,  2,  12. 

See  Constitutional  Law,  4. 

See  Counties,  1,  2. 

See  Criminal  Law,  7,  13. 

See  Death,  1. 

See  Dedication,  3. 

See  Dower,  1. 

See  Drains,  1,  2. 

See  Electricity,  1. 

See  Execution,  4. 

See  Fraudulent  Conveyances,  2* 

See  Gifts,  2. 

See  Homicide,  1. 

See  Insane  Persons,  1. 

See  Mechanics'  Liens,  1. 

See  Municipal  Corporations,  8,  11~18. 

See  Plea>iing,  2,  6. 

See  Public  Lands,  8. 

See  Schools  and  School  Districts,  8, 

See  Time,  1. 

See  Wills,  3. 
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6e6  Dedieatioiiy  1. 

See  Municipal  Corporations,  8. 

SUBOONTBAOTOB^ 

See  Meehaniet'  Lieni,  6,  7, 

SUBSTITUTION. 
See  Qno  WarraatOi  L 

SUIIMOMS. 
Service  on  One  of  Unaoimd  MlndL 
See  Insane  Person^  1. 

SWAMP-ZiAllDSL 
See  Courts,  1. 
See  Public  Lands,  2* 

TAXATION. 
Taxation— ^livate  Pnxpooe. 

1.  No  tax  can  be  imposed  for  a  prirate  purpoae.  (Sterenson  t* 
Port  of  Portland,  576.) 

Tazationr-Sabjeot— 'Tnblio  Pnxpoie.'* 

2.  Tbe  "public  purpose"  for  which  the  goyemment  may  levy  taxes 
is  one  which  concerns  its  own  people,  and  not  some  other  people  hay* 
ing  a  government  of  its  own,  for  whose  wants  taxes  are  laid,  and 
must  pertain  to  the  sovereigntj  with  which  the  tax  originates;  the 
essential  requisite  being  that  a  i>Qblic  service  or  use  shall  affect  tuo 
inhabitants  as  a  community,  and  oot  merely  as  individuals.  (Steven- 
son V.  Port  of  Portland,  576.) 

Taxation— PuUio  Puxpose—Churtom  and  Usage. 

3.  Custom  and  usage  mav  be  important  factors  in  determining 
whether  a  tax  is  for  a  public  or  private  purpose;  but,  while  recog- 
nizing the  influence  of  customs  and  usages  already  established,  the 
courts  are  mindful  of  the  fact  that  new  customs  and  usages  may  pre- 
vail, and  that  conditions  may  change,  so  that  a  purpose,  formerly 
private,  may  become  public     (Stevenson  v.  Port  of  Portland,  576.) 

TELEOBAPHS  AND  TEL£PHONEa 

Telegraplia  and  Telephonee— Begulation  by  Municipality— Begnlation 
by  State. 

L  Where  a  municipality  under  its  home  rule  charter,  adopted  under 
Artiele  XI,  Section  2,  of  the  Constitution,  granted  a  telepnone  fran- 
chise limiting  rates  to  be  charged,  and  later  the  Public  Utility  Act 
(Laws  1911,  p.  483),  was  enacted,  the  Public  Service  Commission  had 
authority  thereunder  to  authorize  the  company  to  charge  higher  rates. 
(Woodbum  v.  Public  Service  Commission,  114.) 
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TUagnpiis  and  Telq^onea— Begnlatlon— Pnblio  8ervlc«  OfwmnliilmL 

2.  The  failure  of  the  Public  Service  Gommission  to  file  a  state- 
ment of  yaluation  mentioned  in  Section  10  of  the  Public  Utility  Act 
(Laws  1911,  p.  488),  does  not  affect  the  Taliditv  of  an  order,  allowing 
a  telephone  company  to  charge  higher  rates  than  those  stated  in  its 
franchise,  since  the  right  to  make  the  order  does  not  depend  upon 
filing  the  statement  of  viJuation,  and,  in  any  eyenty  under  direct  pro- 
vision of  Section  75  of  the  act,  technical  omissioni  are  immatenal. 
(Woodburn  t.  Public  Service  Commiasioni  114.) 

See  Constitutional  Iaw,  2. 
See  Municipal  Corporations,  Q. 
See  Public  Service  Commissions,  !• 

TEKANOT  IK  OOMMOH. 

Tfloaiicjr  In  Oomnuni— Adyerae  PoeDewion-4Bhifnctenfiy  of  Brldtnea. 

1.  In  suit  between  cotenants,  to  set  aside  a  decree  and  to  partition 
real  property,  evidence  held  inaufGlcient  to  substantiate  defendants' 
allegation  of  title  by  adverse  possession  with  the  degree  of  certainty 
required  between  tenants  in  common.    (St.  Martin  v.  Hendershotty  68.) 

Tenancy  in  Common— Ponenion  of  Ootenant— Preeomptlon. 

8.  Possession  by  one  tenant  in  common  is  presumed  to  have  been 
in  the  interest  of  all  others.    (St.  Martin  v.  flendershott,  68.) 


Tender— Mode  and  Sollleiency— Pleading. 

1.  A  defendant  relying  on  a  plea  of  tender  musH  show  that  he  had 
at  time  of  tender,  and  stul  has,  the  meant  of  making  the  tender  good. 
(Short  V.  Bogue  Biver  Ixr.  Co.,  662.) 


Timo—Oonqimtation—Daya— Statute. 

1.  Under  Section  531,  L.  O.  L.,  providing  thai  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last,  etc.,  the  filing  of  an  initiative  petition  and 
proposed  ordinance  completed  on  November  4,  1916,  to  be  acted  upon 
at  the  election  of  December  4,  1916,  having  been  filed  only  29  days 
before  December  4,  1916,  did  not  comply  with  an  ordinance  requiring 
such  petition  to  be  filed  30  days  before  the  election  at  which  a  pro- 
posed ordinance  or  amendment  to  the  citv  charter  is  to  be  submitted 
or  referred.    (State  ez  rel.  v.  Macy,  81.) 

Tini»— Computation— Buiiday. 

2.  Where  the  last  day  for  perfecting  appeal  fell  on  Sunday,  notice 
was  properly  filed  the  next  day,  under  Section  581,  I^  O,  jL,  as  to 
computation  of  time.     (Hewey  v.  Andrewsi,  448^) 

See  Appeal  and  Error,  4,  6,  12,  18» 
See  Joint  Adventures,  1,  2. 

In  Wlilcli  to  Serve  Notice  of  Appeal. 
See  Appeal  and  Srror,  8. 
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Szttndiiig  Time  for  OompletliMi  of  Stnei  UttfnfrmkmOM, 

See  Municipal  Corporations,  8. 


See  Statutes,  2,  8. 

color  of  Title. 

See  Adverse  Possession,  4. 

To  8wamp4aa<L 
See  Courts,  1. 

iPorcluMier  at  SherilTs  Sale. 

See  Mortgages,  1. 

To  Railroad  Oraat. 

See  Public  Liands,  1. 

TRADE  NAIOL 
See  Partnership,  4. 

TBAKSOBIPT. 

See  Appeal  and  Error,  3,  4. 

TRIAL. 

Trial— Instmctions— Form  of  Instructions. 

1.  An  instruction  submitting  an  issue  to  the  jury  need  not  follow 
the  testimony  of  the  witnesses  if  it  accurately  presents  the  situation. 
(Doerstler  v.  First  Nat.  Bank,  92.) 

Ttial — ^Instructions— Issues  Presented. 

2.  Where  a  depositor  in  a  national  bank  sued  for  deposits  which 
had  been  loaned  by  the  president,  contending  that  the  president  was 
acting  for  the  bank,  while  the  bank  contend^  that  the  president  was 
actin^f  individually,  and  that  the  depositor  was  estopped  to  assert 
liability  against  it,  an  instruction  on  the  powers  of  national  banks 
is  not  necessary ;  for  the  fact  that  the  depositor  attempted  to  authorize 
the  bank  to  perform  an  ultra  vires  act  in  lending  his  money  did  not 
authorize  the  president  to  appropriate  the  funds  and  excuse  the  bank 
from  liability  for  his  misappropriation.  (Doerstler  v.  First  Nat. 
Bank,  92.) 

Trial — ^Instmctiona— Asfmnption  of  Facts. 

3.  In  an  action  against  a  national  bank  to  reeover  deposits,  the 
bank  contended  that  the  depositor  consented  to  the  act  of  the  presi- 
dent in  loaning  his  deposits,  and  that  he  was  estopped  to  assert  the 
liability  of  the  bank.  The  court  charged  that  an  estoppel  is  that  by 
which  a  person  by  his  own  act  which  he  has  committed  precludes  him 
from  asserting  the  truth.  Other  portions  of  the  charge  clearly  showed 
that  the  court  did  not  assume  that  plaintiff's  testimony  at  trial  was 
true,  and  that  the  statement  on  which  the  estoppel  was  based  was 
untrue.  Held,  that  the  charge  was  not  erroneous  as  assuming  that 
plaintifiTs  testimony  at  trial  was  true.  (Doerstler  ▼,  First  Nat. 
Bank,  92.) 
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Ttial — ^Requested  Instractloiis — Given  Instrnctlofiis. 

4.  In  sueli  action^  there  wat  no  error  in  refusing  to  give  defend- 
ant's instruction  omitting  the  matter  of  a  renewed  or  subsequent  em- 
ployment, where  its  substance  was  embraced  in  the  instruction  given. 
<Sorenson  v.  Kribs,  130.) 

Trial — ^Instnictioiui— Bequests— Applicability. 

5.  No  error  is  committed  in  denying  a  requested  instruction, 
which  does  not  correctly  announce  the  law  applicable  to  the  case, 
though  such  request  may  call  the  court's  attention  to  a  particular 
matter  not  covered  by  the  general  charge.     (Sorenson  v.  Knbs,  130.) 

Trial — Operation  of  BaUroads — Fires — ^Instnictlons. 

6.  In  an  action  for  damages  caused  by  fire  alleged  to  have  been 
set  by  defendant's  locomotive,  an  instruction  complained  of,  taken 
with  another  given  instruction,  held  to  put  the  question  of  care  re- 
quired of  defendant  in  procuriug  and  utilizing  appliances  to  prevent 
the  escape  of  fire  from  its  locomotives  fairly  before  the  jury  and  to 

enjoin  the  proper  degree  of  care  upon  the  defendant.     (Mt.  Emily 
Timber  Co.  v.  Oregon-Wash.  E.  &  N.  Co.,  185.) 

Trial — Degree  of  Proof — ^Instnictlons. 

7.  Under  Section  688,  L.  O.  L.,  providing  that  the  law  does  not 
require  a  degree  of  proof  beyond  moral  certainty  or  that  degree  of 
proof  which  produces  conviction  in  an  unprejudiced  mind,  and  Sec- 
tion 868,  subdivision  5,  making  it  the  duty  of  the  court  to  instruct 
that  in  civil  cases  the  affirmative  of  the  issue  shall  be  proved,  and 
the  finding  on  contradictory  evidence  shall  be  according  to  the  pre- 
ponderance, in  an  action  for  damages  for  fire  alleged  to  have  been 
caused  by  defendant's  locomotive,  an  instruction  that  the  law  does 
not  require  absolute  proof  or  absolute  certainty  and  is  satisfied  when 
a  jury  of  unprejudiced  minds,  after  hearing  the  testimony,  have  an 
abiding  conviction  of  the  truth  of  the  claim,  and  that  it  is  incumbent 
upon  plaintiff  to  prove  the  same  by  a  preponderance  of  competent 
evidence,  was  proper.  (Mt.  Emily  Timber  Co.  v.  Oregon-Wash. 
R.  &  N.  Co.,  185.) 

Trial—- Trial  by  Court—Effect  of  Findings. 

8.  The  findings  of  the  court,  made  without  intervention  of  Jury, 
have  the  force  and  effect  of  a  verdict.     (Morris  v.  Leach,  509.) 

Trial— In8tmctions--Oon8trnctlon— Reference  to  Other  Instmctions. 

9.  An  instruction  which  conveys  a  proper  meaning  when  read 
with  other  instructions  given  is  not  error.     (Snow  v.  Beard,  518.) 

Trial — ^Denial  of  Nonsuit — Onre  of  Error. 

10.  The  denial  of  a  motion  for  nonsuit  at  the  close  of  plaintiffs' 
case  will  not  be  disturbed  when  the  omission,  if  any,  is  subsequently 
supplied  by  either  party.     (McCully  v.  Heaverne,  650.) 

Trial — ^Instmctions. 

11.  Befusal  of  a  requested  instruction  covered  by  given  instmc- 
tions is  not  error.     (Barnhart  v.  North  Pacific  Lumber  Co.,  657.) 

Trial— Instmctions— Cors  by  Other  instmctions. 

12.  In  a  servant's  action  for  injuries,  where  the  court  made  it  clear 
in  another  part  of  the  charge  that  the  Employers'  Liability  Act  (Laws 
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1911,  p.  16)  obIj  requires  the  use  of  praetieable  devieee  and  preean- 
tione,  the  defendant  eaanot  complain  that  the  court  omitted  tne  ele* 
ment  of  practicability  from  two  of  the  instructions.  (Bamhart  t. 
North  Pacific  Lumber  Co.,  657.) 

Trial— Oantionarj  Imtmction— Dlacretioii  of  Ooori. 

18.  The  giTing  of  cautionary  instruction  is  within  the  diseretiom 
of  the  court.  .  (Bamhart  ▼.  North  Pacific  Lumber  Co.,  657.) 

See  Griminal  Law,  9,  11,  81. 

TBUSTIl 
Bee  Bzecutort  and  Administrator!,  1; 

Datj  of  Tmatee  XJkidir  Troft  Deed, 
See  Mortgages,  8-4. 

UNITBD  8TATB8  STATUTBa 

See  Tablet  in  Front  of  this  Volume. 

VACATION. 
See  Judgment,  1,  8. 

VABIANCS. 
See  Pleadinjg,  8,  4. 

VENDOB  AND  FUBOHASBB. 

Vendor  and  Purchaaer— Poesesaloft— Selectton. 

1.  Where  a  purchaser  takes  possession  of  land  by  an  Indicated 
boundary,  his  right  to  the  premises  vests  upon  the  selection.  (Skinner 
▼.  Furnas,  414.) 

Vendor  and  Purchaser — Cknurtmction  of  Contract — 'Wore  or  Leea." 

2.  Where  a  contract  for  the  purchase  of  land  described  it  by  metei^ 
and  bounds  and  ended  "containing  82  acres  more  or  lees,**  the  plain 
meaning  of  ^e  words  "more  or  less"  is  that  the  parties  are  to  run  the 
risk  of  gain  or  loss,  and  if  there  is  only  a  trifle  less  than  88  aeree,  the 
shortage  is  not  material.     (Andrews  v.  Sercombe,  616.) 

VENUE. 

Venne— Maadamna  will  not  Ue  to  Control  Jtdidal  Discretion. 

1.  Under  Section  613,  L.  O.  L.,  mandamus  is  a  proper  remedy  to 
require  action  by  an  inferior  court  in  the  discharge  of  its  functions, 
but  not  to  control  judicial  discretion.     (Best  v.  Parkes,  171.) 

Venne— ForeclOflure  of  Z4en. 

2.  Under  Section  396,  L.  O.  L.,  providing  that  suits  in  equity  for 
the  foreclosure  of  a  lien  on  real  property  must  be  tried  in  the  county 
where  the  property  is  situated,  the  trisl  court  had  no  jurisdiction  to 
foreclose  plaintiff's  lien  on  real  property  situated  outside  of  the  counly* 
(First  Nat.  Bank  y.  Courtright,  490.) 
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VEBDIOT. 

See  Attorney  and  Client,  4. 
See  Master  an^.  Servant,  1. 

WAIVES. 

See  Eminent  Domain,  1,  2. 
See  Mechanics'  Liens,  2,  6,  7. 

]>eiiiaiid  for  Payment  and  Presentmeiit  of  Vote  Watvad. 
See  Bills  and  Kotes,  17. 

WABBANT7. 
Action  for  Damages  Against  Agent  on  Inqilied  Warranty; 
See  Principal  and  Agent,  1,  2. 

WATEBS  AND  WATEBOOUBSBS. 

Waters  and  Watercourses— Appropriation  for  Irrigations-Desert  Land 
Act 

1.  Under  the  Desert  Land  Act,  Aet  Gong.  March  8,  1877,  e.  107 
<19  Stat.  377,  U.  6.  Comp.  Stats.  1901,  p.  1548),  which  provides  that 
all  surplus  water  over  and  above  the  actual  appropriation  and  use 
for  reclamation  of  desert  land  under  the  act,  "together  with  the  water 
of  all  lakes,  rivers  and  other  sources  of  water  supply  upon  the  public 
lands  and  not  navigable,  shall  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public  for  irrigation,"  etc.,  subject  to 
existing  rights,  a  defendant,  whose  title  was  derived  from  patent  from 
the  United  States  government  by  virtue  of  a  homestead  entry,  and 
who  had  made  no  appropriation  of  water  from  a  stream  upon  which 
his  land  had  bordered  since  1877,  could  not,  by  reason  of  the  mere 
abuttal  upon  the  stream,  defeat  or  diminii^  a  prior  appropriation 
made  under  the  act.     (Hill  v.  American  Land  &  Livestock  Co.,  202.) 

Waters  and  Watercourses    Awwropriatlon  for  Irrigation— Evidence— 
Sufficiency. 

2.  In  a  proceeding  to  determine  riparian  rights,  evidence  held  to 
support  a  finding  that  a  defendant  had  never,  by  ditches  or  otherwise, 
used  or  appropriated  water  for  irrigation  purposes  from  an  abutting 
stream,  except  seepage  water  escaping  from  another  irrigation  system. 
(Hill  V.  American  Land  ft  Livestock  Ck>.,  202.) 

Waters  and  Watercoorses— Appropriation  for  Irrigation— Blglit  to 
Use  of  Waste  Water. 

8.  It  being  the  duty  of  an  appropriator  of  water  for  irrigation  to 
use  ordinary  methods  to  prevent  waste,  while  a  temporarv  use  may 
be  made  of  seepage  water,  allowed  to  escape  by  excessive  use  of 
water,  by  anyone  who  ma^  capture  it,  no  permanent  right  can  be  ac- 
quired to  compel  the  continuance  of  the  discharge  or  loss.  (Hill  v. 
American  Land  k  Livestock  Co.,  202.) 


Waters  and  Watercourses— Appropriation  for  migation  Procsedlngn 
—Pleading— Misjoinder  of  Parties  Plaintiff. 

4.    Under  Section  898,  L.  O.  L.,  providing  that  "all  persons  having 
an  interest  in  the  eubject  of  a  suit,  and  in  obtaining  tte  rsUef  de- 
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manded,  may  be  joined  as  plaintiffs,  except  as  *  *  otherwise  pro- 
vided''; and  that  "any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  *  *  adverse  to  the  plaintiff,  or  who  is  a  neeessary 
party  to  a  complete  determination  *  *  of  the  questions  involved/'  in 
a  proceeding  to  determine  riparian  rights  to  water  for  irrigation  pur- 
poses,  the  thing  in  controversy  being  the  whole  mobile  flowage  of  the 
stream,  and  no  adequate  determination  being  possible  without  the 
presence  of  all  interested  in  the  entire  flowage,  the  joinder  of  a  plain- 
tiff who  claimed  riparian  rights  on  the  stream  was  proper.  (Hill  v. 
American  Land  &  Livestock  Ck>.,  202.) 

Waters  and  Waterconnes — Seepage — ^Injimctioiir— Bordoi  of  Proof. 

5.  One  suing  to  restrain  the  maintenance  of  a  water  corporation's 
ditch  across  his  land,  because  seepage  therefrom  was  injuring  the  land^ 
has  the  burden  of  proving  that  the  water  which  injured  the  land  had 
escaped  from  defendant's  ditch.     (Taylor  v.  Farmers'  Irr.  Co.,  701.) 

Waters  and  Watercoumes — Seepage— Injunction— Evidence. 

6.  In  a  suit  to  enjoin  the  maintenance  of  a  water  corporation's 
ditch  across   plaintiff's  land,   evidence   as  to   the    construction   and 
maintenance  of  the  ditch,  and  of  seepage  therefrom  as  the  cause  of 
the  injury,  held  not  to  entitle  plaintiff  to  the  extraordinary  remedy 
of  injunction.     (Taylor  v.  Farmers'  Irr.  Co.,  701.) 

WILLS. 

Wills — suability  of  Legatees — ^Debt  of  Decedent^-Wliat  Law  GtoTsms. 

1.  Where  a  note  was  payable  in  Colorado  and  the  will  of  the 
maker,  whereby  defendants  became  residuary  legatees,  was  probated 
in  that  state,  the  payee's  right  of  action,  if  any,  to  subject  property 
in  the  hands  of  tne  legatees  to  the  payment  of  the  note  arose  in 
Colorado,  and  was  governed  by  its  law.     (Bainey  v.  Badd,  461.) 

Wills — ^Llability  of  Legatee — Oommon  Law. 

2.  At  common  law,  no  action  can  be  maintained  against  a  legatee 
upon  a  contract  made  by  the  decedent,  as  the  legatee  takes  the  prop- 
erty  only  after  it  has  passed  from  the  administrator  or  executor,  in 
whose  hands  alone  it  is  liable  for  ^e  debts  of  the  decedent.  (Bainey 
V.  Budd,  461.) 

Wills— Liability  of  Legatee— Action  on  Note— Oomi^alnt 

3.  Under  Section  488,  L.  O.  L.,  making  legatees  liable  to  a  suit  in 
equity  by  a  creditor  of  the  testator  to  recover  the  value  of  any 
legacy  received  by  them,  and  providing  plaintiff  shall  not  recover 
unless  he  shows  that  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator to  the  next  of  kin,  that  the  value  of  such  assets  has  been 
recovered  by  some  other  creditor,  or  that  such  assets  are  not  sufficient 
to  satisfy  his  demand,  the  complaint,  in  an  action  on  a  note  against 
the  legatees  under  the  will  of  the  maker,  silent  as  to  the  statutory 
prerequisites,  was  demurrable.     (Bainey  v.  Budd,  461.) 

See  Descent  and  Distribution,  1. 

WITMESSBS. 
Witnesses — Orosa-examination— Impeachment. 

1.  Defendant's  witness  was  properly  questioned  on  eross-ezamina^ 
tion  as  to  a  purported  conversation  in  which  the  witness  was  sap- 
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posed  to  have  advised  the  codefendaDt,  wife  of  deceased,  that  she 
and  defendant  wonld  be  arrested,  separated,  and  each  misled  into 
thinking  that  the  other  had  confessed  and  advisinff  her  and  request- 
ing another  to  remain  silent  as  to  such  advice.  (State  ▼.  Branson, 
877.) 

Witnesses — ^Impeachment — ^RebnttaL 

2.  Where  defendant's  witness  on  cross-examination  denied  state- 
ments advising  codefendant,  wife  of  deceased,  that  she  and  defend- 
ant wonld  be  arrested,  separated  and  misled  into  believing  each  had 
confessed,  evidence  in  rebuttal  that  such  statements  were  made  was. 
admissible.     (State  v.  Branson,  877.) 

WOODBUBN,   OHABTEB  OF. 

See  Woodbum  v.  Public  Service  Commission,  114. 

WOBDB  AND  PHRASES. 

"Agent" — See  Meyers  v.  Strowbridge  Bstate  Co.,  29. 

"Any"— See  Bose  v.  Port  of  Portland,  541. 

"Bad  Faith"— See  Everding  &  Farrell  v.  Toft,  1. 

"Claim" — See  McComas  v.  Northern  Pacific  Co.,  639. 

"Class" — See  Anderson  t.  Stayton  State  Bank,  857. 

"Cruelty"— See  Belmont  v.  Belmont,  612. 

"Direct  Attack" — See  Ideblin  v.  Breyman  Leather  Co.,  22. 

"Discharge  of  Indorser" — See  Everding  k  Farrell  v.  Toft,  !• 

"Entice"— See  State  v.  Norris,  680. 

"Estoppel" — See  Doerstler  t.  First  Nat.  Bank,  92, 

"Expended"— See  School  Dist.  No.  24  v.  Smith,  448. 

"Holder  in  Due  Course"— See  Everding  k  Farrell  v.  Toft,  1. 

"Joint  and  Several  Notes" — See  Anderson  v.  Stayton  State  Bank,  857«. 

"More  or  Less" — See  Andrews  v.  Sercombe,  616. 

"Negligence"— See  Everding  &  Farrell  v.  Toft,  L 

"Person"— See  Fraader  v.  Cottrell,  614. 

"Primarily  Liable"— See  Everding  &  Farrell  v.  Toft,  1. 

•*Procure"— See  State  v.  Norris,  680. 

"Public  Purpose" — See  Stevenson  v.  Port  of  Portland,  576. 

"Referendum" — See  Bose  v.  Port  of  Portland,  541. 

"Secondarily  Liable"— See  Everding  ft  Farrell  t.  Toft,  I> 

"Solicit"— See  State  v.  Norris,  680. 

"Trial"— See  Hillsboro  Nat.  Bank  y.  Garbarino,  405. 
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